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'ﬁe Hon’ble Mr. R.Ce.Bhatt
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LA RO

DATE OF DECISION 13th oct.1992,
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shri p.H.pathak , Advocate for the Petitioner(s)
Versus
union of India and Others Respondent
Shri N.3.Shevde Advocate for the Respondent(s)

Vice Chairman
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Whether Reporters of local papers may be allowed to see the Judgement ?

To be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of the Judgement ? '«

Whether it needs to be circulated ts‘other Benches of the Tribunal ? <




Shri 5.S.Gohel,

plot No.108/A,

Sector - 19.

Gandhinagar. 332019 « s sApplicant.

( Advocate : Mr.P.H.Pathak )

Versus

1. Union of India,
Notice to be served through
The Secretary to the
Government of India,
Ministry of Railway,
Rail Bhavan,
NEW DELHI.

2. General Manager,
Western Railway,
Churchgate,
Bombay - 20,
3. chief/3fFidsgtration
Metropolitan Transport Project,
(Railway),
Churchgate,
BOMBAY . 20. .« «Respondents,

( Advocate : Mr.N.S.Shevde )

JUDGMENT
QA NO. 187 OF 1991.

Date :13,10,1992,

Per : HOn'ble Mr.N.V.Krishnan : Vice Chairman

The applicant is aggrieved by the fact that
his option for receiving pension under the Pension
Rules applicable to railway employees has not been
accepted by the respondents who insist that he is
entitled to only the benefits of the Contributery
Provident Scheme - C.P.F. for short. The applicant
states that this dispute stands concluded by an
unreported judgment dated 11.3.1987, of the New

Bombay Bench of the Tribunal in T.A,./27/87, Ghan
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and another Vs. The Chief Personnel Officer,
Central Railway and Ors, the benefit of which has

to be given to him,

2e The brief facts needed for decision are as

follows

(1) The épplicant was an employee of the
Bhavnagar State from 1940 and appointed as an
Engineer in the Public WOrks Department. He was
later transferred to the Bhavnagar State Railway,

which became a part of the Indian Railways in 1950,

(ii) He retired on 11,07.1972, as Chief
Administrative Officer (MTP) under the Railway |
Board. Unless permitted to opt out, he was entitled

to only the benefits of the C.P.G.

(1iii) Options were provided from time to time
to the employees to opt for the pension scheme.
The applicant alleges that he had made representation
before he retired to opt for the pension scheme,

but this was not considered.

(iv) It is stated that one more opportunity
to exercise option was given by circular dated
15.,07.197 2,0f the Ministry of Railways, (Resp.no.l),

in the following terms

"The President is pleased to decide
that Railway servants who retained the
State Railway Provident Fund (Contribunéry)
benefits and (i) who are in service and

(ii) who quit service on or after the date

of issue of this letter, may be allowed

eeod,,
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another opportunity to opt for the
liberalised Railway Pension Rules, includ-
ing the benefits of the family pension
scheme for 'railway employees, 1964 as
amended from time to time. This option

has to be exercised by 2lst October,1972,*

(v) A copy of this circular was received by hin
from the Chief Administrative Officer, Metropolitan
Transport; Project Bombay, (Resp.3), along with the
letter dated 04.08.1972,(Annexure-A), which dealt with

matters
certain Jtherfretating to the leave salary for the

period for which he was refused leave. The letter

concluded as follows ;3 -

"In regard to your gquery regarding .
pension option, a copy of Railway
Board's letter No.F(E) III 71-3 dated
15.7.72, is enclosed for your inform{‘ -

fion. Your case does not come within the

purview of this letter for opting to

pension, "

Ghanasham Das and ome
(vi) It is stated thaEZ @#22 other employee‘ﬁ

who were also refused the option provided for in the
circular dated 15.7.1972, (the circular is produced by
respondents as Annexure-R/1), for the same reason,

(i.e., they had retired before th cut off date) had

approached the High Court of Bombay by filing writ
Petition 1556 of 1983. That petition came to be

transferred to the New Bombay Bench of the Tribunal,
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which disposed it of as T.A./27/87, by the judgment
dated 11.11,1987,. By that judgment the petition filed
by the two petitioners was allowed by holding
that the respondents cannot prevent the two petitioners
who had retired on 10,07.,1990, and 1.,03,1971,
respectively, (i.e., during the period from 01.04.1969
to 14.07.1992) from exercis=indthe option as provided
by the Annexure-R/1 circular dated 15.07.1972 and
deny them pension benefits,as this action is violative
of Articles-14 and 16 of the Constitution of India,
There was a fur@her direction as follows in the

.
judgment in. Ghanshamdad case : -

" The respondents are directed to
implement the directions given in clayses
(i)to (iv) of this order in respect of all

the railway employees who were similarly
placed like the applicants i.e. those who
retired during the period from 1.4.69 to
14.7.72 and who had indicated their option
in favour of pension scheme either at any
time while in service of after their
retirement and who now desire to opt for

the pension scheme,"

(vii) The Union of India then filed a S.L.P.
before the Supreme Court of India (S.L.P.5973/88)
which was dismissed on 05.09,1988. Certified copies of

the judgment of the New Bombay Bench in T.A./27/87,

0.6..
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and of the order of the Supreme Court have been
produced for our perusal and are kept on record,
Appar@ntly, the New Bombay Bench followed this
decision in 0.A./373/89, also, but a copy of that

judgment has not been produced.

(viii) Refering to these judgments and the
orders of the Sup reme Court, the applicant sent to
the fourth respondent a representation dated 06,C4.1989
(Annexure-A/3), exercising his option for Pension
Scheme from 11,07.1992, ile. the date of his
retirement and he requested for pension to be given

to him. This has not been disposed of,

(1X) The applicant has also adduced a
totally different additional ground for his claim.
He states that the leave preparatory to retirement
was refused by the first respondent by the letter
dated 19,02,1972, (Annexure-A/2) which reads as

follows :

"The Railway Board have decided
that the leave preparatory to retirement to
the extent from 02.2.1972 to 10.7.1972,
(L.A.Q. for 120 days and L.H.A.P. for 10
days) applied by Shri S.S.Gohel should be
refused in the public interest under Rule
2127 R.II and that he may be allowed to
avail of the refused leave from the date

of superannuation viz. 11.7.1972."

..‘7.0.
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He states that he was paid leave salary upto 11.1.1973,
upto which date his services were continued, He
contends - only by implication and not Specifically_.‘
that the benefit of option under the Annexure-Rr/1l
circular dated 15.7.1972, cannot, therefore, be denied
to him. It is pertinent to note that he has not

sought for any declaration/relief on this ground,

(x) Not having received a reply to the
Annexure-A/l, representation filed, this application

is filed praying for the following reliefs

o
(a) To direct the respondents to extend
the benefits of the judgment in TA/27/87,
and of 0.A./373/89, to the applicant
and direct to pay the dues with 18%

interest.,

(b) Hold and declare that the applicant
is entitled to pensionary benefits with
effect from his date“ of retirement i.e,
£1.7.72, with all arrears and interest
at 18% per annum upto date and will be
entitled to draw pension and family

pension as per rules,

(c) Hold and declare that the orders of
the Railway Board providing for opening

and closing of options is contrary to law

(d) Hold and declare that the applicant
is entitled to receive pensionary benefi-

ts including family pension.

.'.8...
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(e) Direct the respondent railway admini-
stration to pay the arrears of pension
after deducting therﬁvfrom the amount of
State Railway Prof¥ident Fund Contribution
paid to the Applicant and the arrears of
pension should be worked out with effect

from llo7019720 n

3. The respondents have filed a reply resisting

this application on the following important grounds,

(1) The application is barred by limitation
as the benefit is sought from 11.7.1972, for which
purpose the application is filed only on 23,1,1991,
No doubt, a conditional order condeoning the delay
has been passed on 07.10.1991, but this will not be
of any avail, as the grievance is outside the
jurisdiction of the Tribunal, having arisen more than
three years before the Administrative Tribunal Act,

1985, came into forece from 0l.11,1985,

(ii) The respondents deny that prior to his
retirement, the applicant opted for the pension
Scheme. The applicant only sought some clarification
about the option and this was given to him by the

Annexure-A, letter.

(iii) The respondents claim that the judgment
of the New Bombay Bench of the Tribunal in T.A./27/87,
is not applicable to the applicant, as he is not

similarlly situated.

...9...
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(iv) The representation dated 05.C4.1989,
{Aneexure-A/1), has not been received., In fact,
the applicant has not produced any proof of its

having been sent by him.

(v) While the refusal of leavepreparatory
to retirement is confirmed,it is denied that the

applicant was continued in service till 11.01.1973.

(vi) It is finally contended that in
Krishena Kumag Vs, Union of India (1990 5.J.2. 173 )
(Sic! . Supreme Court has negatived the judgment of the

New Bombay Bench relied upon by the applicant.

4, We have perused the records and heard the
learned counsel for the mrties. Shri P.H.Pathak,
the learned counsel for the applicant has produced
certified copies of the judgments he has relked
on except the judgment of the New Bombay Bench,
in 0.A./373/89, This is of no conseguence because
he states that the New Bombay Bench,has only
reiterated its previous judgment in T.A./27/87, a

L copy of which is available, The learned counsel
has contended that the judgment in T.A./27/87, was
not interfered with by the Supreme Court on three
reasons. Firstly, S.L.P. 5973/38, filed against the
judgment was dismissed on 08,09.1988., A second
occasion Aarose when this judgment was cited by
one of the counsel for the petitioners in a batch of
cases in support of those petitions. The judgment of
the Supreme Court in that batch of cases, which is

4
heavily relied upon by the respondents has since

..‘10000
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been reported as Krishena Kumar Vs. Union of India
(1990) 14 A,T.C. 846) - did not over rule the

judgment in T.A./27/87, but held it was distinguishable
on facts. After judgment was delivered in Krishena
Kumar's case, the Union of India, applied for a

review of the q;der dated 08.09.1988, dismissing the
earlier S.L.P. 5913/88. This was dismissed by the
Supreme Court on 06,05.1991., Therefore, the judgment
of the New Bombay Bench,ﬁ‘as)it is claimed, been affir-
med thrice and therefore, it has necessarily to be

followed,

Se On the contrary, Shri N.S.Shevde, the learned
. counsel for the respondents affirms vehemently that
the application has to be dismissed in the light of
the Supreme Court's Judgment in Krishena Kumar's

case, which is squarely applicable to this case,

As a matter of fact, no other issue was pressed

at the hearing as it was felt by the parties that

the fate of the application would depend on whether

it is to be disposed of in the light of the judgment
of the New Bombay Bench in Ghandhamdas's case or of the
Supreme Court in Krishena Kumar's case. That is the

principal issue to be decided.

6. Nevertheless, we cannot shut out eyes to the
pleadings, particular about the issue of linitation,
The applicant filed M.A./155/81, for condonation of

delay stating that the application could be filed
only after the judgment of the New Bombay Bench in

T.A./27/87, became final and another 0.A./373/89,

was also disposed ob by that Bench on the same basis.

eell,..
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Hence he prayed for the condonation of delay. This
was considered on 07,10.,1991, and after hearing

the parties, the following order was passed.

“pPension being a continuing cause
of action we condone the delay. It is of =
course open to the respondents to make
submissions on this point at the final

hearing stage.”

7. We have considered the submissions made by
thé respondents. 1In so far as the prayer of the
applicant viz., that his option for pension scheme
from 11.07.1972, should be accepted and he be granted
pension is concerned, that will be considered Bor

two reasons, despite the delay}jkfirst;y, the order
dated 07.10.1991, has condoned/delay regarding pension,
Secondly, para-11(vi) of the judgment in Ghanshamdas's
case (T.A./27/87) gives an omnibus direction to the
respondents to give this benefit to all those who
retired between 01,04,1969 and 15.C7.1972. May be,
such a direction was not necessary to dispose of
T.A./27/87, but, that judgment has become final, the
SLP having been rejected. Tt is, therefore, not now
open to contend, relyiang on Section-21(2) of the
A.T.Act, 1985, that this is a matter beyond the
jurisdiction of the Tribunal as it relates to a grievance
which was more than three years old when the A.T.Act,

came into fprce on Ol.11,1985,

00012...
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8. But, these considerations will not apply

to the averment regarding the refusal of leave
preparatory to retirement and its alleged effect.
That aspect is clearly barred by limitation, If

the applicant was satisfied that refusal of L.P.R. X
really meant the postponement of the date of
retirement to 11,01,1973,as contended by him in
para-5 of his rejoinder, relying on RR—BGj,he should
have raised the issue 8s soon as he got the
Annexure-A letter dated 04.08.1972 and he should
have exercised option in terms of the R/1 letter
dated 15,07.1972, claiming that he was due to
retire only on 11.01,1973, Not having done so,
that matter is beyond our jurisdiction now in

terms of Section 21(2) of the Administrative
Tribunals Act, 1985. Therefore, we will not

look into this matter. Our task has also been
simplified by the applicant, who has not sought
for any declaration/relief on this basis. Further,
his strong reliance on the judgment of the

New Bombay Bench in T.A./27/87, will have relavance
only if it is admitted that he retired between
1.08.1969 and 14.,11,1972, i.e., on 11,11.,1972,

and nots on 11.01,.,1973,

9. We can now address ourselves to the legal
issue about which rival submissions have been made.
We have perused the records of the case as well

as the judgmentirelied upon by the parties.

..'13..~
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to give the background giving rise to the disputes
decided in Ghanshamda‘'s case and Krishena Kumar's

case and the dispute in the instant case. To
begin with, the only retiral benefits available in
the Railways was Contributory Provident Fund Scheme.
A pension scheme was also introduced, in addition,
from 01.04.1957. Naturally, all the emp loyees
were required to exercise an option whether they
would continue in the CPF shheme or join the

o Pension Scheme, it being made clear that the option
once exercised was final. Depending on their
individual judgment, some preferred to continue with
the CPF scheme, while others opted for the Pension
Scheme, Subsequently, at various intervals of time,
certain decisions were taken by Govt. in respect of
service matters, - applicable only to the employees
who were then in service on the date from which
these decisions were made effective-which would
also have an impact on the quantum of pension or

quality of pension. These decisions would automatkmas

fcally benefit§ all those serving employees who

have already opted for the pension scheme. But this
was a material change in the conditions of service for
those who had earlier decided to continue with

the C.P.F. Scheme. They were, therefore, givanA
another opportunity to opt for the Pension Scheme

if they so wanted, considering the changes made.
Invariably, the changes made in the conditions of
service§ with effect from?épecified date, were

¢ made known by the issue of notification after the

eeeld, ., ‘
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specified date, Hence, the notification always
had retrospective effect. Therefore, these people
who were in gervice on the specified datq/But had
retired on the date the notification was issuedf were
also given the option. This was the only category
of retired person@to whom the benefit of option
was given. Twelve such options had been given from
01.04,1987, when Pension Scheme was first introduced
till 08,05.1987, as can be seen from the details
given in Krishena Kumar's case. With this background,
we can consider the facts of Ghansham Das' case

and Krishena Kumar's casee.

11, The facts leading to the institution of

T.A./27/87, are as follows :

i) The first applicant Ghanshamdas, was a
foreman and he retired on 10,07.1970. The
second applicant D!'souza was also a foreman

and he retired on 01.03.1971.

ii) when given an option at the time when the
Pension Scheme was first introduced from
01.04.1957, both the applicants exercised
option, in 1958/in favour of the State
Railway Provident Fund (Contributory)
benefits. These options, were not revised by
the applicants before their retirement.

iii) After retirement, the first applicant
sent a representation on 20,08,1972 to opt
for the pPension Scheme. To one of his
subseguent representations dated 12.08,1977,

a reply was sent by a letter dated 02.11.1977\

which informed him that
«e.l5,,.
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“That the railway staff who were
governed by the Prog¥ident Fund Rules were
given opportunities to exercise their option
in favour of pension from time to time from
1957 except mfor the period from 1.4.69 to
14.,7.72, and those who had not availed of
that opportunity during that period could not

be permitted under the extention order to

-opt for pension.®

iv) The secondapplicant made a similar
reguest on 16,2.1971, just before retirement.
The authorities rejected this regquest by a
letter dated 24.02.1971, on the bround that
he had not exercised such an option, when an
opportunity was given earlier before 31.3.59,
made

the last date fixed for option. A request §
after retirement also met with the same fate,
v) It is in these circumstances that Writ
Petition No.1556 of 1983,was filed in the
High Court of Bombay, which came to be kxarsz
transferred to the New Bombay Bench after
the coming into force of the Administrative
Tribunals Act,1985,and was registered as
T.A./27/37.

1Z: The New Bombay Bench was informed that there

were atleast 4 other periods prior to 0l.,04.1969

in addition to the period 01,04.1969 to 14.11.1972

when also, options were not given. The respondents

could not give any reason, whatsoever, why an option

was not given to those who retired between 1.4.1969,

{ and 14.4.1972. They could not also explain why

00.16...
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such persons were denied an option, when, on several
occasions, the time limit for exercise of option

was extended many times, The Bench was satisfied that
| even iﬁzggtion given to those who retired after

01.01.1973, is justitied because of the revision of

s Heet (pay scales from that date, therewas no reason why

isuch an option was given for those in service on
15,07.,1972 (i.e. by the, R/1 circular in the

\present case).,To cap it all,it also found that

‘what has been denied to retired persons had been

; given to the widowq/ﬁembers of the family of officials
who died in harnesi during the period from 01,04.1969,
to 14.11.1972. No reason was given for this

discriminatory treatment, For all these acts ot

ommission and commission, the respondents coutd not
give any explanation at all and the Bench was forced

to declare as follows

"We do not understand as to whry
the members of the family ot the railway
employees who had died during that period
were given the benefit ot the Family Pension
Scheme by allowing them to exercise theéir
option in favour of the same, while denying
the benefits ot pension to the railway
sep¥ants who had retired during the same
period. We have theretore, no hesitation
in holding that denial of the benefit ot the
pension scheme to those employees who had
retired during the period from 1.4.1969 to

14,7.72 is arbitrary, discriminatery and

00.17...
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unreasonable. NO eXQlanation/whatsoeverj
was given to us nor wa could we find any
such explanation, as to why the benefits
ot the pension scheme should be denied to
those railway servants who had retired
during the said period. Needless to point
out, that if the applicants had retired
on 15,772 'Q£31.3.69, they would have
derived the benefits of the pension scheme
by revising their options. We‘theretore'
reject the stand taken by the respondents
that the railway servants who had retired
during the period from 1l.4.59 to 14.7.72
are not antitled to revise their option J

in favour of pension, as being violative

ot Articles 14 and 16 of the Constitution

of India."

The Bench allowed the petitions and declared that th¢
petitioners were entitled to the benefit of the™
pension scheme from the date of their retirement ar
gave them conseguential benefits. It also gave the
following directions to the Railways.

(r
The respondents are directed

implement the directions given in cl
(1) to (iv) of this order in respect
all the railway employees who were
- ly placed like the applicants i.e.
who retired during the period from
1.4.69 to 14.7.72 and who had inds
their option in favour of pensi

elther at any time while



A
. N/
- 18 -

after their retirement and who now

desire to opt for the pension scheme,"

13. It is in this background that the orders
of the Supreme Court have to be understood.
The 3upreme Court has stated in para = 37 of its

judgment in Krishena Kumar's case as follows 3 -

“"We have perused the judpments.
The Central Administrative Tribunal in
Transferred Application No,27 of 1987 was
dealing with the case of the petitioners!
right to revise options during the period
from April 1, 1969 to July 14, 1972 as
both the petitioners retired during that
period. The Tribunal observed that no
explanation was given to it nor could it
find any such explanation. In State &f
Rajasthan V.Retired CpFr Holder Association,
Jodhpur, the erstwhile employees of erst-
while princégy State of Jodhpur who, after
becoming government servants,opted for
Contributory Provident Fund ,wabhted to be
given option to switch over to Pension
Scheme, were directed to be aliowed to do so
by the Rajasthan High Court relying on
Nakara which was also followed in Union of
India V.Bidhubhushan Malik, subject matter of
which was High Court Judges pension and

as such both are distinguishable on facts,"

...lgon.
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The obvious implication is that the judgment of the
New Bombay Bench was correct only in its place and
only in the context in which it was delivered. The

dismissal of the S.L.P. against this judgment does not
mean that this judgment is absolutely correct for all
situations. If is only correct in the circumstances
in which it was delivered and is not fi? for adoption
generally. That, obviously, is, the conclusion one
has to draw from the fact that the Supreme Court
rejected the plea made in this behalf in Krishena

Kumar's case as will be shown separately.

14, The judgment in Krishena Kumar's case
§Supra) was rendered in a batch ot five writ petitions
and one S.L.Pb as stated in the opening para of that
judgment. The petitioner in the Writ Petition N9,
352 ot 1989, is the President of the All India
Retired Railwaymen (P.F.Term) Association and the
petition has been filed in a representative capacity
on behalf of all the member of the Association, who
retired with Provident Fund benefits. It is

unlikely that none who retired between 1.4,1969 and
14,7.1972, was not a member of the Associationy
Granting this highly improfable possibility, we
notice from the same para that petitioner no.5, in
Writ petition No.1575 of 1986 ,retired on 19th June,
1972, which falls within the period under
consideration., Therefore, atleast kke one petitioner
betore the Supreme Court had the same grievance

as the applicants in T.A./27/87, or as the present

applicant. This para also gives the dates of

v 29, .
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other
retirement of some of thqﬁbetitoners. Thus, the

petitioner in Writ Petition No,.285/89 retired

on 07.,1.1968, There were 8 petitioners in

WePos NO,1575 of 1986 of whom the fifth retired

on 19,06.1972, The others retired on 05.11,1960,
01,03.1988 (sic for 01,03.1986) 5.12.1960, 30,06.1977,
28,08.1962, 17.2.1968, and 15,10,1966., In other
words, the petitoners retired on various dates

but their grievance was common,

15, The case of these petitioners as mentioned

in that judgment is as follows :

"It is the petitioner's case that
before 1957 the only scheme for retirement
benefits in the Railways was the Prbvident
Fund Scheme wherein each employee had to
contributé till retirement a portion of his
annual income towards the Provident Fund and
the Railwaysjas the employer/would make a
matching contribution ghereto, This Provident

Fund Scheme was replaced in the year 1957
by the Pension Scheme)whereunder)the Railways
would give}posterior to his retirement)
certain monthly pension to each retired
employee)instead of making prior contribution
*o his Provident Fund. It is- statea that the
employees who entered Railway service on or

after april 1, 1957 were automatically

..021.00
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covered by the Pension Schemg,instead ot
the Provident Fund Scheme. Insofar as
the employees who were already in service
on April 1, 1957, they were given an option
either to retain the Provident Fund
benefits or to switch over to the pensionary
benefits)on‘condition that the matching
Railway contribution already made to their
Provident Fund accounts would revert to

the Railways on exercise of the option,

2. It is the petitioner's case that til:
April 1, 1957 or even some time therearter,
the pensionary benefits and the alternative
Contributory Provident Fund benefits were
considered to be more or less egually

beneticial, wherefore, employees opted for

éither ot them. That the benefits of the
two were evenly balanced was evidenced by
the Railway Board circular dated September
17, 1960 which gave an option to the
employees covered by the pProvident Fund
Scheme to switch over to pension scheme

»
and vice versa,

It is then alleged that over the years,the pension
J

scheme became more attractive, due to the repeated
improvements made in the pension scheme directly or
indirectly. Therefore, option was given to persons
in service on a cut otft date to exercise a fresh

option. This opportunity is every time denied to

0022..
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those who had retired before the cut otf date and

thus they were denied the benefit of the Pension

This was alleged to be discriminatory as

" It is contended by the paExkimr=x

petitioners that each of the above notifica-
tions including the last one, dateéed May 8,
1987 had given a tresh option to some of

the PF retirees while denying that option
to other PF retirees who were identically
placed but were separated from the

rest by the arbitrary cut-off date. Each ot
the notifications specified a date and
providea that the PF retirees who retired on
or after that date would have fesh option

of switching over to the pensionary benefit:
even though they haa already retired, and
also had already drawn the entire Provident
Fund benefits due to them. It is also
contended that the specified dateg in these
notifications’having tormed the basis of

the discrimination between similarly placed
PF retirees)those were arbitrary and
unreleated to the objects sought to be
achieved by giving ot the option and were
clearly violative of Article 14 and also

ot the principle laid down in Nakara case,

which according to counsel, is that

..23..
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pension retirees could not be divided by =us
such arbitrary cut-ott dates tor the
purpose of giving benefits to some and not
to other similarly situated employees;
and that by analogg the rule is eqgually

applicable to the Provident Fund retirees

as a class."

16. These allegations were denied by the
respondents. Sh;i Kapil Sibal, the learned
Additional solicitor-@eneral gave a detailed account
of the manner in which the pension Scheme was
introduced in the Railways and the steps taken to
permit the employees to opt tor the scheme,

Interalia, it was pointed out as follows

|

i)Pensions Scheme was introduced on
01.04.1957, It was to apply compulsorily to all
employees recruited on or after 01.04.1957,
Employees in service on 01.,04.1957 who were all
governed by C.P.F. terms had to state whether

they opted for the Pension Scheme. The option was
to be exercised before 31.3.1958. This last

date was extended upto 30,09.1959,

ii) After this. first option, 11 more
options were given on different dates (i.e. option
II to XII), because the terms and conditions of
service were changed. Employges, govermed by the
C.P.F. terms who were in service on the date with
effect from which the condition of service was

changed had, theretore, to be given an opportunity

...24..
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to reconsider the matter in the changed circumstances,

Therefore, an optton was given to those who were
in service on the date on which the change in
service condition came into force. Such an option
was also given to those persons who, though in
service on that date, had tetired on or after

this date but before the later date on which the
notification containing the change of service

condition was issued,

iii) The time limit for exercise of
the option, consequent upon the decision taken
on the basis of the Third Pay Commission Report
(Option VIII. , in Krishena Kumar's case), was
extended on a number of occassions. This is due
to the fact that the actual pay scale for various
categories were notified piecemeal and without
this information the opinion could not be exercised.

iv) An option is .neﬁ?ssitated only
when a change of condition in serviQ; takes place,
which has a direct bearing on the guantum/quality
of pension. A time limit is given within which
the option has to be exercised. None gets a
right to any option after the expiry of this time
limit, whether he is in service or has retired
after the time limit. An opportunity for another
option will be given only if the need to give
such an option arises i.e., if there is a change
in condition of service and the option will be
restricted to those who are in service on the date
the change takes plagiﬂ?nd to these whoméaézin

service on such date/ had retired before the

notification introducing the change,was issued
’ »

.ol 25,
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Therefcre, in the period that falls between the
date upto which the last option is permitted to be
exercised and the date from which the next option
is permitted, no person, whether serving or
retired, has a right to exercise an option, Wwe
may note that the period 1.4.1969 to 14.4.1972,

is one such period.

v) The option givenby the R/1,circular
dated 15.11.1972, (Option VII in Krishena Kumar's
case), was not given due to any change in condition
of services on 15.11,1972, It was given on the
representation from the recognized labour federatims
that many employees had not clearly understood the
liberalization introduwed in the pension Scheme.

In other words, this is in mhe nature of an
extension of the original time limit for exercise

Ot option, but was given after a long break,

17. We can conveniently dispose of one more
point at this stage. The New Bombay Bench expressed
surprise why dependents and families of those who
died between 01,04.1969 and 14.11,1972, were given
an option, while denying it to those who retired

in this period. Though, not stated by the
respondents, there are two possible reasons,
Undoubtedly, the dependent family of an employee, |
who has only retired but is alive)is much better
plaeed than the dependent family whose head has

died in harness. Secondly, in terms of the R/1,
circular dated 15.11.1972, one who has retired
before 15,11.1972 is not éntitled to the option,

But, if a person had not died between 1,4.1969 ang

«e26,,
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14,11,1972, and had lived till 15,11,1972 (i.e.,

when the R/1 circular was issued)/ he could have
given his option. His death has thus put the

family to double disadvantage. It is perhaps, to
soften the blow suffered that the Annexure-A/3,
circular was issued, to give the depedents an
Opportunity to exercise the option. Such an option
was not given to those who had retired, like the
applicant, prpbably because. there was no such demand

for it from any Association.

18. It is thys clear that, in T.A./27/87, and

the present application, the dispute is about the right
of the applicants to get the benefit of the R/1,
circular, though they had retired before the date
(15.11.1972), on which it was issued and made
effective, on the other hand, Krishena Kumar's case,
decided by the Supreme Court, deals with the same
issue in respect of a numbeﬁ(petitioners who had
retired on various dates. All of them, however,claim
the right to exercise an option to come over to the
Pension Scheme, b, contending that the specific
circular granting an option, cannot confer this right
only to those persons who were in service on the
cut-off date indicated therein and also that the
prescription of such a cut-off date is violative of
the Constitution.It is for this reason, - viz.that the
issues in both T.A./27/87, and Krishena Kumar's case
are similar—that Shri Shanti Bhushan, the learned
counsel for .some of the petitioners submitted as

follows in the latter case ; -

.0.27.0.
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"Mr.Shanti Bhushan then submits
that the same relief as is being canvassed
by the petitioners herein has been upheld
by this Hon'ble Court by dismissing the

SLP NO. 5973 of 1988 of the government in
the case of Union of India Vs.Ghansham Das
and Ors. against the judgment of the
Central Administrative Tribunal, Bombay,
The Tribunal had held the same notiftical "
-tions as were impugned herein to be

Y discriminatory and had directed that a

| fresh option be given to all pF retirees
subject to refund of the government
contribugion . to Provident Fund received
by adjusting it against their pensionary
rights, Similarly, it is submitted, in a
Rajasthan case, both the Single Judge and
the Division Bench have held that all the
retirees would have to be given a fresh
option as the notitications giving the
option only to some retirees are clearly
discriminatory. This view has, it is
urged, again been upheld by this Hon'ble
Court by dismissing the Special Leave
Petition No.7192/87 ot the government
by order dated August, 11, 1987,

This was not accepted by the Supreme Court which

turned down this request with the tollowing

Observationss

00.28...
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"We have perused the judgggngts.
The Central Administrative Trib:hallih
Transferred Application No.27 of 1987 was
dealing with the case of the petitioners!
right to revise options during the period
from April, 1, 1969 to July 14, 1972 as
both the petitioners retired fduring that
period. The Tribunal observed that no
explanation was given to it nor could it
find any such explanation. In State of
Rajasthan V.Regired CPF Holder Association,
Jodhpury' the erstwhile employees of erstwhile
Princely State of Jodhpur who,after becoming
government servants opted for Contributory
Provident Fund)wanted to be given option
to switch over to pPension Scheme, were
directed to be allowed to do so by the
Rajasthan High Court)relying on Nakara which
was also followed in Union of India Vs,
Bidhubhushan Malik, subject matter of which
oy was High Court Judges pension and as such

both are distinguishable on facts."

19, The inference is therefore, very clear that
the Supreme Court did not overrule the judgment

in TA/27/87, only because it was found to be a

correct judgment in the light of the pleadings

in that case,but that it cannot be taken as a decision
to be relied upon. Therefore, the New Bombay Bench

Judgment will apply only to the applicants who were

‘..29..
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parties thereto., The present applicant cannot be
given a deal better than what was giveﬁ by the
Supreme Court to the various petitioners before it,
in Krishena Kumar's case. In other words, this
application is squarely governed by the decision
of the Supreme Court in that case. We shall

refer to the issue decided therein.

20. The Supreme Court posed the Questionas
to what was the ratio decideddi in Nakara's case
(1983) 1 S.C.C. 305), and how far that would be
applicable to the P.F. retirees.(Para-i8 of the
Judgment) . After a detailed discussion the

following conclusions were reacéed; (Para - 30).

"Thus the court treated the
pension retirees only as a homogeneous
class. The PR retirees were not in mind.
The court also clearly observed that while
sO reading down it was not dealing with
angx fund and there was no question of the
same cake being divided amongst larger
number of the pensioners than would have k
been under the notification with respect
to the specified date. All the pensioners
governed by the 1972 Rules were treated
as a class because payment of pension was
a continuing obligation on the part of the
State till the death of each of the
pensioners and, unlike the case of
@ontributory Provident Fund, there was no

question of a fund in diberalising

penSiQn N
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"In Nakara it was never held that
both the pension retirees and the PF retirees
formed a homogeneous class and that any
furtner classification among them would be
violative of Article 14. On the other
hand, the court clearly observed that it was
not dealing with the problem of a "fund".
The Railway Contributory Provident Fund is
by definition a fund. Besides, the
government's obligation towards an employee
under CPF Scheme to give the matching
contribution begins as soon as his account
is'0pened and ends with his retirement when
his rights qua the government in respect of
the provident Fund is finally crystallized
and thereafter no statutory obligation
continues. Whether there still remained a
moral obligation is a different matter. On
the other hand, under the Pension Scheme,
the government's obligation does not begin
until the employee retires when only it
begins and it continuous till the date of
the employee. Thus, on the retirement of
and employee, government's legal obligation
under the provident Fund accouht ends ‘
while under the pPension Scheme it begins,
The rule governing the Provident Fund and
its contribution are entirely different

from the rules governing pension. It
would not, therefore, be reasonable to
argue that what is applicable to the
pension retirees must also equally

be applicable to pF retirees, This begng

L
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indi¢idual PF retiree finally crystallized s
on his retirement whetrkafter no continuing
obligation remained while, on the other
hand, as regard Pension retirees, the
obligation continued till their death,

The continuing obligation of the State in
respect of pension retirees is /. adversely
affected by fall in rupee value and rising
prices which, considering the corpus alread:
received by the PF retirees they would not
be so adversely affected ipso facto,

It cannot, therefore, be said that it was %
the ratio decidendi in Nakara that the
State'sobligation towards its PF retirees
must be the same as that towards the
pension retirees, An imaginary definition
of obligation to include all the government
retirees in a class was not decided and
could not form the basis for any clafsifi-
cation for the purpose of this case.

Nakara cannot, therefore, be an authority

for this case."

The next question considered was whether

specification of a cut off date in the notificatiors

giving option (15.11.1972)in the case of the impugned

R/1, notification in the present case) is in

violation of Article-l14 of the Constitution for the

very reason, for which a similar cut off date was

read down in Nakara's case. Their Lordshipsfindings

are as follows: - vi32 o,
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"THe next argument of the petitioners
is that the option given to the PF employees
tOo switch over to the pension scheme with
effect from specified cut off date is -
bad as violative of Article 14 of the
Constitution for the same reasons for'wh;gh
in Nakara/the notification were read down,
We have extracted the 12th option letter.
This argument is fallacious in view of the
facts that while in case of pension retirees
who are alive the government nhasa continuing
obligation and if one is affected by dearness
the otlers may also be similarly be affected.
In case of PF retirees/each one's rights
having finally crystalliged on the date of
retirem@nt and receipt of PF benefits and
there being no continuing obligation there -
after)they ceuld not be treated at par
with living pensioners.How the coppus after
retirement of a PF retiree was affected or
benefited by pricegand interest rise was not
kept &ny tack ot by the Railways., It
appears in each of the cases of Option)
the specified date bore a definite nexus
to the objegf sought to be achieved>by
giving of the option. Option once exercised
was told to have been finél. .Options were

/exercisable vice versa. It is clarified by
Mr.Kapil Sibal that the specified date
has been fixed in relation % the reasons for

giving the option and only the employee

Who retired after the Specified date

'.'33...
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Learned advocates are present.
lMr.Pathak,lcarmed advocate for the applicant
relies on circular No.E(G)/88/PN-1/6 dated
2nd January, 1992 . The respondents should keep
this circular ready on the next date. because,
it is on the basis of this circular , the

applicant seeks relief now. in this Q.A.

call on 1/9/93.
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1/9/93 Learned advocate Mr.Shes

-6~ dated 2nd January, 1992 with a copy to th¢

lecarned advocate for the applicant.

call on 16/9/93.
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BATE OFF ICE -+ REPORT ORDER

29/9/93 e R | By comsent of the parties, the
“ matter is adjourned to 207/10/93.

call on 20/10/93

e RECRRT L Th?(?:::@@Ldn¢KA ) ANREE | ({‘S.BHATm) '
St . o - Member (a)" =7 4 Me lber(J.)_ ,
ssh T S

20.10,23 . ueqxned adVOCrte Mr shmvde for the .

- ' respondents Smelto thgt on 1 S, 93 fhe respon-
dents were dlrected go produceﬁ ‘Railway Bogxa
c1rcular, dated 2.1, 92 as’ the learned advocate
' lr P.H. athuk for “the appllcant relves on this:

‘L. ) : document ..The responﬂants Lherefore, producei

- . " the seme w1th M.A. 568/93. We allow +he produ«

-

ction 6f this ‘document, which may be given ‘

Anneﬁure nimbefr as R=2, M,A, is dlsposed of
B Ccall on 15 12.93.
it i ' P V. 1) :
. This matter .is adjourned“to 4.11,93, Thill
' date is given due to the. mention by Mr.Pathak
after the. date in Decenber was glven, Ir s Pathak
to intimate about this change of date” to the

re%pondentss' advocate. :
' Call om 4;11.93, -
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With the_conSent of the advocates

adjourned to 29-12-93,

( K, Ramamoorthy ) ( N,B.] Patel )

Member (A) N.B, Patel
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BATE

OFFICE REPORT

ORDER-

29/12/1993,

,Annexureéafwhich is produced by the

applicant and which is a letter dated
4.841972 received by the applicant from

he Railways, shows that the said letter

J

i% with reference to the aéplicant's
f i

i
i

tHe agplicant7it was‘stateé that
tnlis letter dated 30.7.1972,¢the
applicant had indicated, if mot
exercised, an option in favour of
Pension Scheme. It is not clear from
Annexure-A as to whether there was any
indication by the applicant in his
letter dated 3047419972 to opt for
being governed by Pension Scheme. The
Railways should have produced t"i?
material document. We, therefore,

| R ;
dircctA;o produce the said letter
as, also representation, it @ny earlier
méde by the applicant whll@ in éérvice
iddicating or exercising option in
favour of Pension Scheme. In connectio
with the latter part of .our directiou)
we may mention that the applicant has
made a clear averment  in his
égylication to the effect that he had
made such a pepresentation before he

retired from service. This averment

..2"
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Office Report

Order

25.2.1994,

3-3-94

L3
Y

For want of time the matter Is adfourned
to i f;;.':% ‘_l\ﬁ U

) “\

K. RAMAMOORTHY o

. r‘.?."-‘awl}
MEMBER A} Vic: Ghalrman

At the réequest of Mr.N.S.Shevde and with
the consent of Mr.P.H.Pathak, adjourne’
to 03,03.1994,

\ -

\ "1
(KeRamamoorthy) (N.B.Patel)
Membe r(Aa) Vice Chairman
a1kt

For want of time, the matter is

adjourned to 24-3-94.
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CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

0.4. NO. 1357/91
T.A. NO.
DATE OF DECISION X =8 —J4
Shri S.Se. Gohel

Petitioner

P.H.Pathak

N o
MY o

Versus

and Others,

Respondent

CORAM

The Hon’ble Mr.

The Hon’ble

1. Whether Reporters of Local papers may be allowed to see the Judgment ?

3 Aavils z (A)

K. Ramamoorthy Member (A)

D L‘w - i{e s>aXena Me «',“..‘;:)l. r \‘J)
JUDGMENT

2. To be referred to the Reporter or not ?

8. Whether their Lordships wish to see the fair copy of the Judgment ?

. Whether it needs to be circulated to other Benches of the Tribunal ?

/

Advocate for the Petitioner (s)

Advocate for the Respondent (s)
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