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V 	V, 	
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O.A.No. 455/90 

 

  

Shri Himatlal Manishanker Pandya, 
Ticket Collector, 
Western Railway, 
Rajkot Junction. 

Ve rs us 

a Applicant 

1. The Union of India, 
Owning Western Railway, 
Thro igh: The General Manager, 
Western Railway, Headquarters Office, 
Churchgate, Bombay...400 020. 

2.iThe Divisdonal Railway Manager, 
Western Railway, 
Divisional Off ice,Kothi Compotnd, 

R.ajkot. 	 a Respondents 

O.A.No, ]1/91 

Shri Karghanljhaj Bhikhabhai Parmar, 
Hindu Adult Assistant ComnrcJal  Clerk, 
Railway Station, Chansama. 	 a Applicant 

Versus 

The Union of India, 
Owning Western Railway, 
Through: The General Manager, 

4 1 	Hc MA 1Ir+r,  Offievp  

Churchgate, Bombay-400 020. 

The Divisional Railway Manager, 
Western Railway, 
Divisional Office, Kothi Compound, 
Rajlcbt. 	 a Respondents. 

O.A.46/91 

1. Shri B.K.Patel, 
Assistant Commercial Clerk, 
Railway, Station, Hapa. 

2 • Shri Abdulkarim Noormohmed, 
Assistant Commercial Clerk, 
Railway Station, apa. 

Shri Chandulal P.Waghela, 
Assistant Cornurcial Clerk, 
Railway Station, Jarnnagar. 

Shri H&rjlal J.Solankj, 
Assistant Commercial Clerk, 
Railway Station, Sikka. 

A 
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5. Shri. Mohaabhai Naranbhai Desal, 
Assistant commetcial Clerk, 
Katesan Road. : Applicants 

Versus 

The Union of India, 
Owning Western 'ailway, 
Through: The General Manager, 
Wsterfl Railway, Headquarters 
Office, churchgte, Bombay-400 020. 

ahe Divisional Railway Manager, 
Western Railway, 
Divisional Office, Kothi Compound, 

: Respondents kajkot.  

0.A. 72/91 

06  

Shri Lilaji M.Thakar, 
Assistant Corrutercial Clerk, 
Railway Station, Vijapur 
(Advocate: Mr.J4.K.Paul) 

V er s us 

The Union of India, 
Owning Western Railway, 
Through: The General Manager, 
Western AailWay, Headquarter 
Office, Churchgate, Bombay-400 020. 

The Divisional Railway Manager, 
Western Railway, 
Divisional Office, 
Kothi Compound, 
bajkot. 

(Advocate: Mr.B.R.Kyada) 

Applicant 

f 

: Respondents 

COMMON J U D G M E N T 

' O.A./455/90 - I, 	with 4 	

O.A./11/91 
with 

O.h./46/91 
with 	 p  

O.A./72/91 
Date: 20-8-9 

Per: Hon'ble Mr.R.C.Bhatt, Judicial Member 

These four applications under Section 19 of the 

Administrative Tribunals Act, 1985 are consolidated and 

heard together by consent of learned advocates for the 

parties 	are being disposed of by a conuiion juden 

in O.ti./455/90. 
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2. 	The applicant Ih.ri Himatlal Manishanker Pandya 

of OA No.455/90 has alleged in his application that he 

was promoted as Ticket Collector on adhoc basis and he 

is working an that post in the grade of Rs.950-1500 (R) 

at Rajkot junction. He has challenged the impugned 

order Annexure A-14 dated 20th September, 1990 passed 

by the respondents by which he is reverted to his 

substantive post and posted as F.C.A., Rajkot in the 

existing vacancy. The applicant Shri K.13.Parmar of 

OA No.11/91 has alleged in the application that he 

was promoted on adhoc basis from the post of Class IV 

to Class III  as Assistant Coninercjal Clerk hereinafter 

referred to as A.C.C. at Railway Station, Bhandu in 

the year 1979 and he is working on adhoc basis continuousl3 

without any break on that post. He has challenged the 

order of reversion Annexure A_I dated 28th December, 1990 

by which he is reverted as P/man at Patan at a substantive 

post in Class IV category. Five applicants of OA/46/91 
in 

..Ihave alleged /their application that they were promoted 

from Class IV to Class III on adhoc basis. The applicant 

No.1 was then posted as A.C.C. on 16.6.1980. The 

, 	
... 	ap•ipaxt No.2 was also promoted on adhoc basis as 

III employee as A.C.C. but he has not given the 

te on which he was promoted on adhoc basis • The 

applicant N0.3 was promoted on adhoc basis from Class IV 

category to Class III and was posted as A.C.C. from 

3rd May, 1980 at Jairinagar. The applicant N0.4 was 

similarly posted on adhoc basis as A.C.C. on 13th June, 19E 

at railway station Hapa and applicant No.5 was similarly 

posted on adhoc basis as A.C.C. on 16th June, 1980 at 

Mapa. All these five applicants have challenged their 

order of reversion Annexure A-2 dated 28th December, 1990 

. .5. . 
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to 
by which they are reverted /their substantive post of 

class IV category and po8ted on the respective station 

shown in their impugned order. The applicant Lilaji 

M.Thakar has filed 0.A./22/91 in which he has alleged 

that he was promoted from the post of Class IV to the 

post of Class III on 21.6.1980 on adhoc basis at Hapa 

and then he was transferred to railway station Vijapur 

as Assistant Cognefcial Clerk on the Class-Ill post 

where he is continuously working on that post on adhoc 

basis satisfactorily. Hehas challenged the impugned 

order Annexure A-i dated 28thDecember, 1990 by which 

he is rererted to the substantiVe post in Class IV 

category as PP. 

3. 	The facts involved in all the matters, the 

reply filed by the respondents in all these matters 

and the rejoinder also in all these matters are almost 

cornzmn 	and therefore, it would be proper to narrate 
only 

the detailed pleadings in 0.A.No.455/90/and not to 
detail of 

narrate pleadings in/another three matters as they are 

almos'identiCal. 

is alleged by the applicant in OA.t1o.455/90 

t!t the Railway Board vide letter dated 23td December1  

1976 Annexure A-7 from Deputy Director Estt.Railway Board, 

New Delhi addressed to the General Manager, New Delhi a3vise 

that one Shri Rain Daresh who was promoted as TNC on 

10.3.1976 had continuously worked for three years on 

the said post and was declared failed in the selection 

of TNC, that it was directed by the Board that since he 

had continuously worked for 18 monthS on the officiating 

post of TNC satisf&torily the selection was not necessary 

and that he might not be reverted. - it is alleged in the 

application that the said. Circular would apply to the 

present applicant also as he has continuously worked as 

/ 

. .6 .. 
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a TNC satisfactorily. The applicant has also referred to 

the decision of the C.A.T. Principal Bench, New Delhi 

in 0A.o.1174/86 decided on 20th August, 1987 on a similar 

point and one another Judgmentin O.A.329/88 decided by 

C.A.T., New Bombay Bench. It is the case of the applicant 

that vide order dated 7th May, 1980 Annexure AI Class IV 

employees of Rajkot,were called for the interview for the 

post of TC. 62 class IV employees had appeared for the 

selection out of that, 13 were selected as a T.C-and the 

applicant was'also selected as T.C. and was given practical 

training under Commercial Inspector, Rajkot from 28th May, 

1982 to 5th JUne, 1982 and that practical training was passed 

by the applicant successfully and theta he was given posting 

as T.C. at Rajkot Junction on 23rd August, 1980 and since 

that de the applicant is continuously working as T.C. 

at Rajkot Junction. It is the case of the applicant that 

he had passed the selection as a T.C. in the year 1980 and 

has taken the practical training and as he was continuously 

working as a Ticket Collector, it was not necessary at all 

/ 	for the applicant to sit again in the selection, but it 

was the duty of the Railway Administration to regularise the 

q
servi,ce'iof the applicant as T.C. as per the Circu'ar of 

p 	 J 
G 

way Board dated 23rd December, 1976. 

It is the case of the applicant in O.A./455/90 
on 27th May,,1988 

that a written test was held/for name sake and the illiterate 

Class IV employees are selected while the applicant who 

worked as a T.C. for more than 10 years is not selected. 

It is alleged that one Shri N&thalal P. who was working 

as Bhisty and who never worked for a single day as T.C. 

is selected as T.C. which shows the malafide intention 

of the respondents to accommDdate the in1rested candidates. 

It is alleged by the applicant that the High Court of Gujarat 

. .7. . 
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in Special Civil Application No.929/15 had decided to 

give the benefit of adhoc pronKtionS to the tracers 

due to long continuous working on the post for three 

years and their services were regularised as claim 

tracers without 	subjecting them to selection. 

During the pendency of the application, the applicant 

has amended O.A. alleging that there was corruption 

and serious irregularities in the selection which is 

proved in the Vigilance Inquiry conducted by the 

' Vigilance Officers of Bombay and CBI Railway Board 

and the said report is produced by the respondent in 

the Court in a sealed cover. It is alleged by the 

applicant that all the three menters of the Seectior 

Committee are given punishment by the Railway Administr-

ation for not following the rules, regulations, circulars 

of Railway Board regarding the selection and for committ-

ing serious irregularities in the selection. The 

applicantS ihas sought the relief that the order of the 

/V Railway Administration reverting the applicant by the 
declared as 

impugned order be/null and void against settled 
- 	 that 

principe of law and natural justice and/the same is 
It 

V 	,ç-tnding to the applicant, that he has a right to 
' 	 the post of Ticket Collector and the respondents 

be directed to cthntinue the appliCanttO the post of T.C. 

6. 	The applicants of the three other O.M. working 

as Assistant Coninercial Clerk purely on adhoc basis 

have also on similar facts challenged their order of 

reversion. They have alleged that they have been working 
11A- 

on this post on adhoc basis 9ince about 10 years and 

they ought to have been regularised on that post without 
to - 

being subjected/selection and prayed that the orders 

their 	- 
of 4eversiorshould be quashed and  set aside 
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7. 	The respondents of 0.A.455/90 have filed the 

reply contending that the applicant was never appointed 

on a clear vacancy as regular employee. It is 

contended that the applicant was working as a Coach 

Attendant and then he was proiroted as a Ticket Co&ecto 

(T.C) on adhoc basis temporarily but as he failed in 

the selection test, he was reverted to his substantive 

Class IV post vide 0.M dated 20th Septerrber, 1990, marks 

Annexure k-i. It is contended that the adhoc appoint-

ment as a stop-gap arrangement does not automatically 

make the applicant eligible for a regular posting on 

that post because the post in question is a selection 

post and for one to be appointed in that post,he has 

to pass the test. It is contended that the applicant 

was asked to accet the impugned order dated 20th 

September, 1990 and was requested to hand over charge 

but he has not done so, and he is remaining absent from 

without returning the cash and tickets which were 

him. It is contended that the applicant has no 

- 	 right to compare hinelf with the case of Shri Rain 

Naresh who was an SC  employee and whose case falls 

within the rules of reserved quota. It is contended 

that the circèl.ars and decisions referred to by the 

applicant are not applicable in this case. It is 

contended that the applicant was declared failed in the 

selection test and therefore he is rightly reverted to 

his substantive post. It is contended that the 

a 

basis 
applicant is working on adhoc/for short or long period 
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t 	
does not giv 	right for regular automatic appointit •t 

cr prouKtiofl. 

8. 	
The respondents have contended that a letter 

dated 7th May 1980 was issued calling 62 class IV 

employees for adhoc promztiOfl to Class III post,that 

they were not called for interview but they were given 

local training for the work so that they could work on 

adhoc basis. It is contended that they were not sent 

for the prescribed course of training at TJdaipur School 

and their appointnT1t was purely on adhoc basis which 

was made clear in their appointment letter dated 16th 

June, 1980 and they were likely to be reverted as and 

when the R.SC TC or a regular ranker was made available 

to the division at any time. It is contended by the 

respondents that the applicant has not passed the 

selection test of TC at any time in the year 1980 and 

thQrPe he is not eligible for regular posting without 

the prescribed test. 

as 

It is contended that & 

far/the examination is concerned, it was held as per 

the selection procedure1 that the applicant was called 

and he appeared along with others in the 
written test 

and he could not pass written test and therefore, he w 

for 
not called / the viva-voce test while others who 

hqd passed the written test were called, and after 

proper selection for the post of TC, the eligible 

employees were appointed on Class III post of T.C. 
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9. 	The applicant has filed rejoinder controverting 

the contentions taken in the reply. The respondents in 

other three cases, O.A.11/91, O.A.46/91 and O.A. 72/91 

have also filed identical replies contend&dg that the 

applicants of these O.As were taken as ACC purely on 

the 
adhoc basis and as they had not passed / regular selectio 
and hence 
they were appointed and posted as ACC in Class Ilipost. 

in replies 
All other contentions taken/are alnst identical to the 

reply given in O.A. 455/90. 

0 
	 10. 	The learned advocate Mr. M.K.Paul for the 

applicants xx3md argued in detail the case of O.A.455/90 

and submitted that in other three matters also his 

arguments are the sau. The learned advocate for the 

applicant in O.A. 455/90 submitted that the applicant wa 

appointed in the year 1955 to 1963 as a substitute 

Waterman at Rajkot division, that he was confirmed as * 

permanent Class IV employee on 14th April, 1963 as a 

Waternn -t Rajkot division and then was pronoted as a 

lass Coach Attendant in the year 1971. It is 

submitted that thereafter he has been working as TC on 

adhoc basis at Rajkot division. He submittöd that before 

the applicant was working on adhoc basis as TC4 he was 

working in Class IV catagory as First Class Coach 

Attendant. Annexure A1 dated 7th May, 1980 of the Western 

Railway shows that the applicant and others were promted 

on adhoc basis from Class IV to Class III. The learned 

advocate for the applicant submitted that the applicant 

had taken practical training as TC as per Annexure A-2 



he dated 5th JunI, 1980. Annexurö A-3 shows that t 

applicant, Group D employee was promoted purely on acoc 

basis as TC. The order shows that all 	Group I) 

promoted purely on adhoc basis 
empoyeeS'Were liable to be reverted as and when the 

RZC TC or a regular ranker were made available on the 

said division or at any time necessary by the adrninistra-

tion. The applicant was posted at Jaxnnagar as TC on 

adhoc bas is, then at Rajkot as shown in Annexure J-4. 

Annexure A-S dated 3rd May, 1985 is the appreciation 

letter of DCS Rajkot dated 3rd May. 1985. Annexure A-6 

shows that the applicant had given an application dated 
post 

12th September. 1986 for giving hin / as TC. The learned 

advocate.Mr. Paul for the applicant urged that as the 

applicant was given practical training from 28th May, 19B( 

to 5th June. 1980 and as he had passed that practical 

training he should be deemed to have passed the selectioi 

tett There is no material prodixed by the applicant 

(i 	th 	ehad passed the selection test as TC in the year 

Ala The respondents in the reply have contended t at 

the applicant and other 62 Class IV employees were poste 

on adhoc basis to Class III post 	and were given 

local training for the work so that they could work on 

adhoc basis but the respondents have denied that 

the applicant had passed the selection test in the year 

1980. The learned advocatö Mr.Kyada for the respondent5 

submitted that if the applicant was selected as TC in 

1980,he would not appear in selection test in 1988. 

There is absolutely no material to show that the applic 



was selected as TC in 1980 or had passed the selection 

test in 1980 and there is no force in the submission of 

learned advocate for the appicant that the applicant 

had been selected as TC or had passed selection test as 

TC in 1980. 

U. 	The learned advocate for the applicants next 

relied on judgments referred to in his application and 
his submission 

other judgments in support of/that if a Class IV'mployee 

has worked for more than 18 months 	on adhoc basis 
but 

on a promotional post, he can not be reverted /he could 

be regularised in that promotional post. He submitted 

that the Railway Board vide letter dated 23rd December, 

1976 from Shri Ananta Raman, Dy. Director,  Ikstt. Railway 
Ann. A-7 

Board, New Delhi/addressed to the General Manager Northeri 
NDI 

Railway,/ advised that Shri Rain Daresh who was promoted 

as TNC on 10th March, 1976 had continuously worked for 

three years on the said post and was declared failed in 

the 	tection of TNC but as he had continuously worked 

\J4!k3rtJt3 months on the officiating post of TNC satisfactor-

fly, in that case selection was not necessary and he may 

not be reverted. Relying on this circular Annexure A_7 

he submitted that even if the applicants failed in the 

selection test and they having working for more than 

three years on adhoc basis on promotional post, they 

should not be reverted. Having read 

Anriexure A-7, it appears that it is on the basis of the 
but 

administrative instruction /it also mentions that 

panel should be formed for selection to avoid adhoc 
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promotion. 	He also relied on Annexure A-8, 
A-9 	A-1 

and A-li to show that the employees of Class IV who have 

worked for more than three years on adhoc basis in 

pronotioflal post should be regularised and they should 

not be reverted. 	The applicant has also produced at 

Annexure A-iS undated letter addressed to the General 

Manager, Western Railway, Bombay, in which he has 

mentioned that out of 62 Class IV employees 6nly 13 

Class IVere selected as TC and he was one of them and 

he was given practical training. 	There is absolutely 

no material that he was selected as TC because the 

appointment of the applicant Annexure A-i shows that 

he has been given an adhoc promotion from Class IV to 
further 

Class III and the subsequent orders Annexure A_3/shows 

that the applicant and others were Group D employee, thai 
that 

• 

they /were promoted pirely on adhoc basis as TCs and/they were 

to be reverted as and when RSC TC or a regular 

Akes were made available in the said division or 

as deemed 
any time/neceSsarY by the administration. 

12. 	The learned advocate for the applicants 

submitted that the applicants of this four applications 

r though have experience of more than five years on the 

promotional post of Class III, no doubt, on adhoc basiS 

the respondents instead of 	regularisifl9 their service 

on that promotioia]- post have selected even a person wh 

has not a single dalb experience and he 
invited out 

attention to Annexure A-12 dated 8th September. 1990 in 

which there is a name of one Nathalal B, who was Bhjst 
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toll  

at Rajkot and who was provisionally proroted to the post 

of 1. The said Class IV staff had been placed in the 

provisional panel of TC as per the notification referred 

to therein but these employees had passed selection test. 

He also referred to Annexure A-13 on the same point. 

Annexure A-14 is impugned order dated 20th September, 1990 

by which the applicant working on adhoc basis as TC Rajkot 

was reverted to his substantive post and posted as FCA 

Rajkot in the existing vacancy. This impugned oi3er jnd 

the other identical impugned orders in other three 

matters show that the applicants were reverted to their 

substantive postçbecause  they had not passed the 

selection. Annexure A-15 is a letter of the applicant 

to the General Manager, Western Railway which is a 

request for granting justice and Annexure A-16 refers 

to the designation of the applicant. The learned 

advoate for the applicants has conceded that these 

applicants have failed in the selection test, 

\i.j>i4 a€cording to him, as they have worked on promotional 

post on adhoc basis for more than five years, they 

ought to have been regularised in that promotional post 

even though they failed in the selection test. 

13. 	The learned advocate for the applicants has 

relied on the decision in N.S.K.Nayar V/s. Union of 

India & Ors, reported in 1992 LAB.I.C. page 1532, where 

the promotee officers promoted under Rule 27(b) of 

Telegraph Engineering Service (C].ass...I) Rules, 1965, 
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who 	worked in STS for a continuous period of fi 

flJ/ 
	 years, and 	holding the posts to date were deemed 

to be regular members of Group A service in STS. It 

was held that the object of having 	Rule 27(b) was to 

provide a source of 	appointment to meet 

administrative exigency of short tenure and it could 

never be the intention of the framers of the said rule 
to permit the appointments under the said Rule 
to go on for 10 to 15 years and such appointm 	for a 

long period cannot be considered to be pure±y temporary/ 

officiating or to hold charge. In the instant case 

the applicants were promoted provisionally on adhoc 

basis and they were liable to be reverted 	as and when 

R1C TC candidates or regular rankers were made availablE 

on the said division. Thus the applicants who were 

who 	on adhoc basis 
Group D employees frere promoted/ but the pronxtional 

was 	 which 
poa selection post for /they appeared in the test - 

ey were reverted as they failed in the selection 
\\__, 	•:y 	•-.- 

1174  ,.4eJt. Under these circurstances, the above decision 

would not help the applicants. The other decision relied 
learned advocate for the 

on by the/applicantBis Virendra Balwantrai Rawal V/s. 

District Superintendent of Police & Ors., 1192(2) G.L.H 

page 450. This decision does not apply to the facts of 

the present case. The next decision relied on is 

S.A.Joshi & Ors. V/s. Union of India & Ore, reported in 

1985 G.L.H (.o.C) page 18 in which it is held that 

guidelines issued by Government should be followed. 

also does not apply to the facts of the present case. 

The next decision is R-atanlal and Ors. V/s. State of 
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in which case 

Haryana & Ors., AIR 1987 SC page 478 / the Hon'blt 

Supreme Court deprecate the policy of the 
State Govern-

ment under which adhoc teachers wre denied the salary 

and allowances for the period of the summer vacation by 

resorting to the fictional breaks of the type referred 

in the decision. It was held that the adhoc teachers 

were unnecessarily subjected to an arbitrary hiring and 

decision 
firing policy. This/also does not help the applicantw 

of the present cases. The next decision is All Manipur 

Regular Posts Vacancies Substitute Teachers' Association 

V/s. State of Manipur, AIR 1991 SC page 2088. The 

was 
question involved in that matter/about regulariSatiOn of 

substitute/adhoC teachers in the Education Department of 

the State of Manipur. The teachers 	had 	
been in 

service since number of years, but the State 
Government 

refused to regulariSe their services.More 
than one tha 

substitute teachers had been recruited from 1981-82 and 

L 4 hey were allowed to appear before the DEC for direct 

: rcruitment and in that procesS 23 of them were selected 

-merit. 
by the DEC for direct recruit/but they could not also be 

regularly appointed in view of the stay order of the 

High Court. The Hon'ble Supreme Court directed the Sta 

Government to consider the case of the regularisatiOn of 

these teachers before makthg direct retruitment but the 

Government did not take any action. Ultimately, it was 

held that 	substituted/adhoC teachers who have put 

in five years of service or more as on October 1, 1990 

shall be regulariseö without DPC and the said 
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regularisation whould be subject to their possessing the 

required qualifications at the time of their initial 

appointment. The Hon'ble Supreme Court directed State Covt, 

to consider case of regularisation before making direct 

recruitment and manner of making regularisation is laid 

down in this decision. This decision does not apply in 

these cases. 

14. 	The applicants in their applications have relied 

on tka Annexure .-7,Railway Board letter and copy of 

Railway Board contends dated 5.5.81Anfl.A-8. But the 

question about the regularisation of an adhoc employee 

came up for consideration before the Full Bench of th€ 

Central Administrative Tribunal in the case of Jetha Nand 

and Ors. V/s. Union of India & Ors., where the Full Berh 

had considered the Railway Board circular dated 9th June, 

1965 and Rule 109 & 110 of Indian Railway EstablishlTeflt 

Manu31 and letter issued by CPO North East Frontier Rail- 

way Wed 13.3.76 and another,  circular of 21.11.77 of G.M. 
P. 

Frontier Railway at para 19 • This decision is ast

ted in Full BenCh Judgments of Central Administrative 

TribunalS Vol.1. 1986-1989 at page 353. The Full Ben, 

held that the right to hold the selection/prOnti0nal 

post accrues only to those employees who have undergone 

a selection test and empanelled for the promotion/ 

selection post and continue as such for 18 months or more. 

An adhoc employee will also get the right if he has 

passed the selection test. It was held that a test is 

mandatory before a Class IV employee can be promoted 

permanently to Class III Post. It was further held that 

mere recording of satisfaction or even good entries in 

CR of the employee is not enough to 
entitle the employee 

holding a promotional post in an adhoc capacity to 
claim 

that his services be regularised in the Class III post. 



It is held that if the employee has appeared in the 

selection test and has failed, his services cannot be 

regularised in the promotional post. It was held that 

if he has not qualified in the selection test, he is liabl 

to be reverted even after 18 months. in vidw of this 

decision the arguirnts of the learned advocate for the 

applicant that the applicant having worked on the 

promotional post on adhoc basis for a long period should 

be regularised even without subjecting to the selection 

test even without passing the selection test cannot be 

upheld. There is another decision on this point namely 

Suresh Chand Gautam and Ors. V/s. Union of India & Ors., 

reported in Full Bench Judgments of C.A.T.,Vol.lI (1989-. 

1991) page 487 in which Jetha Nand case was relied on. 

The Railway Board's circulars were also considered in this 

'dec i 
	

The Full Bench has also referred to the decision 

of, the Sj eme Court in this case. The Full Bench held 

AO \.. 	suner1s I, 
Theref ore, we are in complete agreement with the 

decision of the Full Bench in Jetha Nand's case 

that a pass in the selection test is mandatory 

before a Class IV employee can be promoted to a 

Class III posts. We .fully endorse the view that 

if a Class IV employee officiating in Class III 

post for more than 18 months failed to qualify 

in the selection test, he is liable to be reverted 

even after 18 months without following the 

procedure laid down in the Railway Servants 
(Discipline & Appeal) Rules. It is further held 

that three or more opportunities may be given to 

the Class IV Railway Employees officiating in 

Class III post to qualify in the selection test. 
But when fully qlif.ied candidates or persons 

regularly Selected by the Railway Service 
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Commission are waiting to be appointed to the 

regular vacancies the Class iv employees 

0fficiating in those posts even though for a 

period exceeding 18 iorzthS can have no right to 

hold those posts. They have to be reverted if 

necessary for the appoinmeflt of the qualified 

candidates. In Jetha Nand's case the Full Bench 

has not stated that even when regularly selected 

and fully qualified candidates are available, 

those who have failed to qualify in the 
selection test should be allowed to officiate 

in the Class III posts blocking the entry of the 

regularly selected candidates. Sèh a view 

would be putting premium on inefficierkY which 

has never been intended in the judgment in 

Jetha Nand'S case. Therefore we hold that the 

Railway servant who is allowed to officiate in 

higher post on temporary basis need not aiw,  

be allowed at least three or more opportunit5 

to appear and qualify in the selection for 
higher post before he can be reverted without 

following the procedure prescribed under the 

Railway Servants (Discipline and Appeal) Rules, 

1968 and that he can be reverted if such rever- 

sion is warranted for administrative reasonS, 

such as for appointment of regularly selected 

qualified candidates."  

a complete answer to the applicants' case5. Thus 

.-tTie documents namely Railway Board letter and circi Lr 

relied by applicants do not help them in view of this 

decision. It is an admitted fact in this case that 

applicants have been reverted as they has failed in the 

selection test and hence they have to make way for the 

candidates who have passed the selection test. More o ve 

there is no substance in the affidavit of the appliCan 

and others that one Nathalal R. who was working asBhis 

and who had no experience as TC is promoted provisiOfla 

and hence his promotion is illegal. The personS who 

passed a selection test have been promoted like Natha]- 
resondefl 

R. and there is no illegality committed by the / 
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The applicants have failed in the selection test and 

therefore, they have been reverted from the promotional 

post which they were holding on adhoc basis. In view 

of above Full Bench decisions, it was mandatory for them 

to pass the selection test because this was a selection 

post. We therefore, reject the suhnission of the 

learned advocate for the applicants that the applicants 

should have been regularised on the prorrtionaJL post 

a 
looking to their continuous service for ,iumber of years 

basis 
on adhoc,ven if they have failed in the selection test. 

15. 	The applicants in all these applications have 

anended their O.4k during the pendency of the matter 

alleging that there was corruption and serious 

irregularities in the selection which is proved in the 

Vigilance enquiry conducted by the Vigilance Officer 

.•• ófBoi*j and C.B.I and Railway Board and the said 

report is proded by the Railway administration in the 

bui4, 4s per the order of the Tribunal in a sealed 
:' ; 

It is alleged that al 1 the three members of 

selection committee were given punishment by the Railway 

Administration for not following Rules, Regulations and 

Circulars of Railway Board regarding the selection and 

for committing serious irregularities in the selection. 

The applicant had filed M.A.89/91 in O.A.No. 455/90 

praying that the respondents be directed to prodxe the 

enquiry report of the Assistant Vigilance Officer. We 
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directed the respondents to furnish the copy of t he 

(1 	 enquiry report to the Tribunal in a sealed cover and 

they have produced the same. We also observed in our 

order dated 9th April, 1991 while considering M.A.89/91 

that the said enquiry report may be taken into consider 

tion at proper time and also the connected issue of 

whether an inspection of the same should be allowed to 

the applicant. The learned advocate Mr. Ityada for the 

respondents submitted that the vigilance Off icers' 

report is a confidential document. In our opinion, even 

if it is a confidential document, the Tribunal is 

entitled to inspect it in order to adjudicate the 

allegationS of the applicants. The Vigilance report is 

not sl 
	to the applicants advocate but this Tribunal 

has e*ined the said report. 

-. 16ZJAe learned advocate for the applicants 

that the applicant of O.A.455/90 has filed 

affidavit during the pendenCy of this application 

13th March,1991 that seriouS irregularities were done 

by some interested personS in the selection and the 

candidates who have not worked for a single day as TC 

r 7  
and those who were not having any experience of wor 

in the Conercial department and the candidates from 

other department were se'ected. The applicant has a1s1 

stated in the affidavit that certain candidates were 

not even eligible to appear for the written test and 

oral test but with some ulterior motive, inspit* of 

having the requisite qualifications they were permit 
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to appear in selection and they were declared pass. It 

is mentioned in the affidavit that one Kun. Dipti P. 

Sanghvi was appointed as a Mali at Rajkot and she had 

worked hardly for two years and the minin'urn confirmed 

service for appearing in the selection of Class IV is 

five years, but she was permitted to appear in the 

selection and without having a single day experience she 

was tleclared pass, The learned advocate for the 

applicants submitted that the respondents have not filed 

reply to this affidavit and the other affidavit of 

applicant which is at Ann.h-17 dated 11.2.91 and 

therefore, the averments made in the affidavit filed by 

the applicant should be taken as correct. He has, relied 

on the decision in Pratap Singh V/s. State of Punjab, 

AXR 1964 SC page 72. The learned advocate for the 

appUcants relied on the head note (e) in which it is 

m
•
tJned that the petition under Article 226 of 

\i3iit*1tion of India was filed by Government servant 

alleging malaf ides on part of Minister in charge, that 

there is no counter-affidavit by Minister concerned but 

affidavit is filed by Secretary in the department having I 

no personal knowledge regarding allegations against 

Minister. It was held that the malaf ides were proved. 

The learned advocate Mr,Paul has submitted that in this 

case this affidavit filed during the pendency of this 

application by the applicant is not controverted by 

counter-reply and therefore it should be deemed to have 

been admitted. It is important to note that in the 
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instant case, the learned advocate for the applicants 

submit$ that he does not went that the 
selection should 

be 
quashed, but he only wants that the applicants should 

be regularised. Therefore, if ultimatelY it is found 

that there were irregularities as alleged by the 

applicants which should .ffeCt the selection then the 

applicants should have prayed that selection be quashed, 

but the applicants could not get the relief that they 

should be regularised in the promDtional post. More over, 

the ratio of the decision relied on by the applicants 

would not apply because in the said matter before th4 

Hon'ble Supreme Court, the petition itself contained the 

allegations of malaf ides against the Chief Minister, who 

was a 	
and he had not filed reply. Here, 

it i s during the pendericY of the petition that an 

aff1Vit is filed on the information 
received by the 

and if that affidavit is not controverted, it 
an 

Ik  
• 	

regularities have been corrgnitt 
not be held that the ir 	

1 

by the respondents and in any 
case relief can not be 

given 
to the applicants as prayed for by them for 

regularisation of their service on promotiOnal post. 

The respondents in reply in para 12 to the O.A 
have 

contended 
that the examination was held as per the 

selection procedure ...... ••.... and 
after proper 

selection for the post of TC, the 
eligible employees 

were promoted to Class iii post of TC. 

17 • The applicants have produced at AnneUre A9, a 

copy of the notice given by the 
learned advocate dated 
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17th July, 1990 to the Divisional Railway Manager, Westerr 

Railway, Rajkot for reviewing the case and/or to set aside 

the selection process • The learned advocate for th 

applicants submitted that no reply is given to this 

letter. It is important to note that the present 

applications do not contain the relief that the selection 

should be quashed. Merely because a reply is not given 

to this notice Anne,ire A9, it could not be held that 

the avernnts in the notice should be deemed to have 

been admitted by the other side. The learned advocate for 

the applicants suheuitted that the respondents have not 

given reply to the amended para 5(L) of O.A in which it 

is alleged by the applicants that Members of the 

selection committee were given punishment by the Railway 

Administration for not following the rules, regulations 

e 	and hence the said allegations should be deemed to 

-, haieen admitted. As observed above, the question 

404 	
whether the applicants have prayed for the relief 

the selection should be quashed on the alleged 

ground of irregularities and as observed above, the 

applicants do not want that the selection should be 

do 
quashed nor 	is such relief prayed nor/they pray 

such relief even at the time of arguments. The learned 

advocate for the applicants has also relied on the 

decision in M/s. Kamalia Brothers & Co. V/s. State of 

Gujarat, 33(1)G.L.R page 310 in which is held that for 

claiming priviIee under Evidence Act Section 123 and 12 

it must be Shown that the diScjose would be prejudicial I 
to public interest or national security. In this Case, 
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the respondents have produced the Vigilance report and 

the Tribunal has to examine the same and we have not held 

that this is a privileged document. He has also relied 

on the decision in S.P.Gupta & Ors. V/s. President of 

	

- 	India and Ors., AIR 1982 SC  page 149 which also deals 

with question about the privilege3documents. He also 

relied on the decision in A.K.Shimpi & Ors. V/s. State 

of Gujarat & Ors., reported in 24(1)GI.R page 398. It is 

held that if method of selection is arbitrary, irrational 

unreasonable, irrelevant, biased or vitiated by 

malafides or contrary to rules, the Court has power to 

quash the selection in view of the mandate of Articles 

14 & 16 of the Constitution of India. In the instant 

4. case, learned advocate for the applicants has however 

sabmitted that he does not want that the selection 

,. •-; 	. )4 
pould be quashed, but according to him applicants 
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'should be regularised. This submission cannot be 

accepted. 

18. 	Now we proceed to examine the investigation report 

of the 'igilange Officer in this case submitted to us 

by the respondents in the sealed cover. It consists of 

two investigation reports, one is dated 28th March, 1991 

along with annexure (i) & (ii) and investigation report 

along with statement. - One report is about the complaint 

against Shri H.T.Lalchandani, Dc/Rajkot. A source 

information of DDV(Intelligence), Railway Board was 

forwarded under Director Vigilance (Traffic)'s letter 

dated 15.11.90 for investigation and report. Another 
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complaint dated Nil was also received under Board's 

further letter dated 14th December, 1990 from one 

Rasikbhai Patel of Rajkot. The report shows that 

complaint of &hri Rasikbhai Patel was verified and it 

was found that there was no person by the name of 

Rasikbhai Patel residing at the address mentioned in the 

complaint. The Assistant Vigilance Officer examined 

the allegations made as per the source information 

against three suspects and also examined allegations as 

per complaint of Shri Rasikbhai Patel and had also 

examined various documents and statements were also 

recorded. The report was that the panel declared was 

not in order. It was found that there were some errors 

in the evaluation of the answer sheets due to which 

certain eligible candidates were not called for viva 

voce namely two eligible candidates were not called for 

vivd;vOCe and one ineligible candidate was called for 

viyà'..roce and there were some corrections and overwrit. 

gM•..: 
...t1ig in assessment sheets in some case. Annexure I and I 

show the types of discrepencies in the examination to 

the post of A/TC. The report further says that there 

has been no irregularity in declaration of panel and 

NV' 	issue of order on the same day and asking the candidate 

to join the duties on the same day. It was found that 

in some case people with lower merit had been empanel 

and people wits higher merit had been left out. However 

so far the present applicant of O.A.455/90 and three 

other TCs on adhoc basis are concerned, the complaint 
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was that the four TCs including the applicant of O.A. 

455/90 were working as adhoc TCs for the last 10 years 

without any break but they were not selected and the 

other complaint was that in terms of Board's instruction 

dated 23rd December, 1976 employees who were officiating 

for more than 18 months continuously were not to be 

reverted but these employees were reverted. The answer 

to this allegation in the rep&t is that the adhoc s 

who have been working for more than 10 years ,were not 

selected because they have not secured 600% markS in 

aggregate to find a place in the panel and the instructioE 

of the Board quoted were not relevant to the selection 

and the allegation was not substantiated. The other 

allegation was that ShrL Nathalal R., Bhisty and Arvinc R,, 

' FCA 	were illiterate have been declared as passed in 

ection as they have paid Rs.15,000/- and therefore, 

icate writers have written the answer papers as they 

were not able to write. The answer to this allegation .n 

the report is  that it is  not substantiated. It was held 

that they had secured more than 60% marks in aggregate 

and therefore, have been empanelled and there were no 

irregularity. It was also found that they were able to 

write in vernacular language as such it could not be said 

that they were unable to read and write. The allegationS  

of corruption also were not proved. The other allegtiofl1  

were also examined and answers were given that they were 

unfounded. 

19. So far investigation report on the subject of 
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B & C about the Complaint against Shri H.T. Laichandani, 

D/Rajkot was concerned, after considering t te documents 

on record and the statements etc. the conclusion arrived 

at was that allegations regarding serious irregularities 

in the selection of TCs in Rajkot Division had not been 

proved. However, there have been minor procedure lapses 

on the part of the APO as well as the DtS Rajkot. Theref or 

these reports show that the allegatioriof the complaint 

about corruption have not been proved that also other 

allegations accepted referred to therein have also not been 

40 	 proved. It was held that allegation regarding serious 

irregularities in the selection of TCs on Rajkot division 

had not been proved. However, there were only minor 

procedural lapses on the part of both the APO as well as 

the DCS Rajkot. The main complaint of the TCs prnoted 

/ 	on adhoc basis was that they were not selected though they 

worked for a long time and that Nathalal R., and Arvind R., 

who were illiterate have been declared passed because they 

paid some arEount which allegations are rejected in the 

report. Moreover even if some irregularities are found, 

that itself does not help applicants4ases for quashing 

impugned order. Though, learned advocate for applicants 

vehemently urged that there were serious irregularities 

in selection, he submitted that panel of selection persons 

need not be quashed but reversion orders of applicants be 

quashed. As observed above, the reversion orders cannot 

be quashed as applicants have failed in their selection. 
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The report shows that allegations regarding serious 

irregularities in the selection of TCs on Rajkot divisio 

had not been proved, but there were minor procedural 

lapses on the part of both the APO as well as DCS Raikot 

The report does not show any irregularities cozmitted 

regarding the present applicants in selection test. 

We do not know what happened after this report was given 

but this report does not establish the applicants' case 

about corruption or malpractice as alleged by the  

applicants. Learned advocate for the applicant 

subinitted that the applicant of O.A. 455/90 did not 

resume duty after reversion order, while others are 

continued on their post according to him because they 

. 	had obtained interim relief, while applicant could not 

get intrim relief. 

view of the fact that as per report of 

04, r// 
4gi4iCe Officer, there were some irregularities in 

F'.. 

selection test, we hope that respondents will closely 

examine the report and would see that wrongs found are 

set right by taking appropriate steps. This is our 

observation and not direction. Mthre over we also hope 

that respondents would sympathetically examine the cas 

of these applicants who are continued on the post 

we do not quash their reversion order as they have 

failed to establish their cases. 

21. 	In the result we dismiss the above four 

applications. 

L 
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ORDER 

22. 	O.A.Nos. 455/90, 46/91, 72/91 and 11/91 are 

dismissed. No order as to costs. Interim relief if 

8nyven is vacated. 
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