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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH
O.A. No. 2 of 1991
RAONK |
DATE OF DECISION,_#,ZET_E114?,?§__»—4-M—-m~
K.P. Udhwani Petitioner
ir. V.M, Dhotars Advocate for the Petitioner(s)
Versus
‘Union of India and ors. ~~  Respondent
Mr, R.M. Vin Advocate for the Respondent(s)
CORAM :

The Hon’ble Mr. N.B., Patel, Vice Chairman
The Hon’ble Mr. K. Ramamoorthy, Administrative Member

1. Whether Reporters of local papers may be allowed to see the Judgement § \

f \w‘

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?
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K.P., Udhwani,
Station Master,
Koth Gangad,

Bhavnagar Division,

Applicant

W, Railuway oo
(Advocate : Mr. V.M. Dhotare)

1e

2.

VYersus

Union of India
Through 3

The General Manager,
Jestern Railway,
Churchgate,
Bombay=20,

Divisional Rail Manager,
Bhavnagar Division,
Jestern Railway,

f s
Bhavnagar para .o Respondent

(Advocate : Mr, R.M. vin)

28,2.1995

Date :

0.A. No,2 OF 1991

JUDGMENT

Per : Hon'ble Mr, N.,B., Patel, Vice Chairman

By filing the present 0A on 5.10.199q,tha

applicant seeks the following relisf :-

e

"It be declared that the impugned order Annexure-
A8 of the respondent No.2 is void ab initio, in
total disregard of the ordasrs passed by Hon'ble
High Court in L.P.A, N0.36/82 and the orders
passed by thé&s Hon'ble Tribunal on 30,1,1990 and
the same is based on extranesous consideration and
after-thought and the respondents be directed and
ordered to restore the applicant to his original
post and to treat his past service as continuous
service with all benefits of pay, promotion,
pension etc. and to compute the entire services
@s a continuous service rendered and to be
rendared by the applicant, treating the period o
break as leave without pay, so that the applican

is not put to any loss to the benefit of provide




fund, gratuity, pension, etc., as per

observations of Their Lordships".

2, This case has a chequered history and the
material svents may first be narrated. The applicant
was appointed as Assistant Signaller-cum-Assistant
Station Master in the lestern Raiigays with effect
from 4,5.1954 and he was holding i;:}omotion post of
Station Master at Katkala at the rslesvant time in

1974, He tendered resignation by a letter dated
18,3,1974. According to him, he withdrsw his resignation
by letter dated 1,4.1974, It may be noted that the
respondents dispute having received any such lsttaer,

The applicant was relieved from duty on 24;@.1974;
presumably on the basis of acceptance of his resignation,
Nearly 5 long years after the acceptance df the
applicant's resignation and his being relieved pursuant
thereto, the applicant filed a writ petition (Spl. C.A,
No.601 of 1979) challenging the legality of the
acceptance of his resignation. The case put up by the
applicant in this Spl, C.A,, it appears, was that it
was in a moment of exaspsration and helplessnaess that

he had addressed the resignation letter dated 18.3.'74
bscause some subordinate officarhad assaulted him or
misbehaved with him and he was disqusted with such a

state of affairs prevailing in the Railway Establishment.
The applicant perhaps also stated that the acceptance

of his resignationjafter its withdrawal by him}uas
illegal, The Spl, C.A, was summarily re jected on the
ground of gross delay (delay of more than 5 ysars after

the acceptance of the resignation)., Houwever, it was



(7&

observed;uhile summarily rejecting the Special C.A7
that the applicant's letter of resignation was more
a communication about his grisvance than a letter of
resignation in the reai sense of term, The applicant
then carried the matter further by filing L,P,A, No.
601 of 1979 and this L,P,A, came to be disposed of on
16.6.1982 by an order passed by Their Lordships
M.R. Thakkar, CJ (as he then was) and A.S. Qureshi, 2J.
The L.P,A, was disposed of as the applicant himself
withdrew the Spl, C,A, whereby he had chellenged the
legality of the acceptance of his resignation,
However, while permitting the Spl. C.A, and also the
L.P.A, to be uithdraunl Their Lordships expressed thair
feeling that the applicant must have sent in the
resignation letter as he must be fesling exasperatad
at the misbehaviour towards him by some subordinate
officerﬁ Their Lordsh1p§,: éonaidering Ehis
fact and the further fact that ghe applicant had put
in about 20 years of service by the time he tenderad
his resignation, they suggested a formula and the said
Pormula was accepted by both the sides, This formula
was that,if the petitioner made a: representation,
it will be forwarded to tne competent authority and/
having regard to the fPacts and circumstances of thas
case, the Railway Administration "may well make" a
humane and sympathetic approach having regard to the
Pact that the petitioner seams to have apted in a moment
of tension when he was threatened with violence by his
subordinate., This part of the order of Their Lordships
in the L.P,A, shows that the applicant was required to
make a reprasentation to the competent authority urging

for revocation of the acceptance of his resignation




and further praying that the break in service may be

regularised by granting him leave without pay, so that

the applicant does not lose the benefit of provident

fund, gratuity, etec. and he is able to work till the
his normal

date of superannuation., It is also clear from the

order passed by Their Lordships that this sugqgestion

or appeal was made to the Railway Adminitration taking

into consideration the fact that the petitioner had put

in about 20 years of service and his record appeared to

O

be free ~?£ blemish, It is necassary to emphasisgat
v @ N \
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this stage that one of the considerations uhich\ﬁgég with
Their Lordships in recommending to the Railway Admini-
stration to treat the service of the applicant as
continuous was their impraession that the record of the
applicant appeared to be free of any blemish, It is

also necessary to mention that uwhile rescording their
impressiin that the service record of the applicant was
without any blemish, Their Lordships left that fact to

be verified by the Railuay Administration, This msans
that if the Railway Administration felt that ths service
of the applicant was not without blemish, it may not
revarse its order of acceptance of the applicant's
resignation. Their Lordsnips strongly recommended to

the Railway Administration to consider the representation
to b2 made by the pstitioner with sympathy and to do the
needPul in the matter as they had a strong feeling that

the applicantJuho had put in a service of 20 years without

but under some mental stress, It may be mentioned that,
while recommending that the resresentation of the
applicant may be treated sympathetically’Their Lordships
also obssrved that in the circumstances of the case

the Railway Administration "can permit" the petitionar
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to rejoin duty on humane considerations., It is abundagtly
clear from the order passed by the High Court in the L.P.A,
that the applicant was required to make a representation
to the authorities for revocation of acceptance of his
resignation, However, thers is nothing whatsoevar on
record to show that the applicant had made any such
representation. Be this as it may, the applicant was
rgappointed in service in the lower scale of ’,330-569

at the minimum stage . of h.330}par month purely as a
tamporary measure and was posted as Assistant Station
Master against a vacancy which then existed. Since

the re-appointment of the applicant pursuant to this

order dated 14,10.1982 (Annexure-A3) and his resumption

of duties accordingly as Assistant Station Master, he

was on that poast till his retirement on 31,7,1991.

It appears that the applicant had made Civil Application
No.963/83 in the aforesaid L.P,A, presumably because
nothing was done about the recommendation of the High
Court for consideration whethar the acceptance of the
applicant's resignation may not be revoked., This C,A,

was disposed of by an order dated 4,3.83 by the High Court
again reitsrating its fesling that thz resignation was

not voluntary but was tendered in a momant of exasneratiaon,
The High Court again strongly recommendad teo the Railuay
Administration not to treat the applicant as a fresh
gntrant but to treat as his service as continuous treating
the break as leave without pay as initially recomenddad,
The C.A. was then postad to 21.3.1983 to see the reaction
of the Railway Administration but §t appears that the

racommendation for not treating the applicant as a fresh
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entrant was not accepted by the Railways and the C.A.
again came up before the High Court on 2,5.1983 uhenl
once again, the High Court reiterated what was stated
in the order dated 4,3.1983 and expected the Railway
Administration to take a decision in the matter on or
before June 30, 1983; It appears that, despite these
orders containing the recommendation of the High Court,
the applicant was continued on the lower post of
Assistant Station Master from which he retirad on
31.7.91, It may once again be repeated that there is
nothing on record to show that the applicant had made
a representation for revocation of the acceptance of
his resignation and it may be stated in this connection
that such revocation was a condition precedent to
treating.the service of the applicant as continuous
giving

and to giva him all the benefits of such continuity,.

Théapplgcant was thus re-appointed on the lower post
since Dctpber, 19821;ggn approached this Tribunal as
late asjgh.11.1989 by filing DA No,537/89 for the
sama reliefs namely revocation of the acceptance of
his resignation and treating of his service as
continuous with the break being reqularised as leave
without pay, This 0A was disposed of on 30th January,
1990 directing the Railways to consider the memo of
tha 0OA as a representation made by the applicant for
counting of his past services for retiral and other
bengfits taking into eamsidera account the circumstances
under which the applicant had tendered his rasignation

and also the recommendation made by the Hon'ble High

Court in L.P.A, No.36/82, The Railway Administration
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was directed to dispose of the representation within

a pariod of 3 months from 30.1,1990 and liberty was
reserved to the applicant to approach appropriate forum
for proper relief if the applicant felt agagrieved by

the decision that may be taken on his representation,
AfPter this order passed on 30,1.1990, the applicant made
a representation in February, 1990 and the said repre-
sentation has come to ba rs jected by the speaking order
dated 20th April, 1990 (Annexure-A8) passad by the
respondent No.2 and it is this order whicn is being

chellenged bafore us by the applicant,

k1 The relief which is claimed by the applicant
is already reproducad by us at the outset and it is
obvious therefrom that what thes applicant seeks in
reality is a declaration of the illegality of the
acceptance of his resignation,becauss it is only if the
acceptance of his resignation is declared as illegal
that the applicant will be entitled toc the sams post
with all benefit of continuity of service except for
the break period which was to be regularised as leave

without pay.

4, In the reply filed by the Railuays, it is
categorically denied that any letter of withdrawal

of resignation dated 1.,4.1974 was received from the
applicant before the issue of the order dated 24.7.1974
by which the applicant was retired from service. In
this connection, it is however stated that one telegram
was raeceived from the applicant whereby he purported

to withdraw his resignation/but it is added that that
telegram was recsived by the office of the respondent
NO.2 on 7.5.1974 i.e. well after the acceptancs of the

applicant's resignation and his retirement with effect




Prom 24,4,1974, 1t is stated that still however,

in deference to one of the suggestions or recommendations
of the High Court, the applicant was allowsd to join
service but by way of re-appointment as Assistant
Station Master pursuant ﬁo the order dated 14,10,1982
and he had actually re joined duty as such with effect
from 16.,10.1382, But the most important contention
taken up in the reply filed by the respondents, the
Railway Administration, is that the applicant had not
presented a correct and full picture before the High
Court at the stage of ths Special C.,A, or even at the
as stage of the L.P.A, or even when he filed the earlier
0A No.537/89. It is stated in this connection that,

in fact,when the applicant tendered his resignation _
and the resignation was accepted, there uwere two cases
of ma jor penalty proceedings pending against the
applicant for serious misconduct, It is stated that

in one case he was charged for misbshaviour with the
Divisional Syperintendent who was the highest authority
in the division and/in the second case, he was chargad
with dereliction of duty (8s Station Master) for

leaving station without psrmission which caused
dislocation of rail movement, It is stated that
pursuant to the acceptance of the applicant's resignation
the proceedings in both these cases were dropped. It
may be noted here that this is the main ground on which
the impugned order dated 20th April, 1990 is based
poining out that if the applicant had not resigned,

the disciplinary action initiated against him might
have led to his removal or dismissal from Railuway

service., In the speaking order, it is also mentioned
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that the Railuvay Administration had already considered
the case of the applicant with compassion, as desired
by the High Court, in giving a fresh appointment to the
applicant in Railuay service,albeit on the lower post
of Assistant Station Master and that too at the minimum

stage in the pay-scale prescribed for that post,

B The éumﬁ and substance of all ‘this ' is that M.,
aPplicant had made a very material suppression of fact
througﬁ:put the pendency of thes Spl. C.A. and L.P.A,
before the High Court as also through out the pendency

of his earlier OA No0.539/89 filed before this Tribunal,

6. It was vehemently contendad by Mr, Yin, the
Railway

learnedicounsal, that if the applicant had presented a

Pull and correct picture before the High Court by

disclosing that two major penalty proceedings were

pending against him when he tendered his resignatiaon

and that those cases were dropped pursuant to the

acceptance of the applicant's resignation, the High Court

would have outright rejected the Spl, C,A. and the L.P,A,

without making any recommendations as done by it,

It was contended that if the acceptance of the applicant's

resignation is now quashed, the applicant would get an

unintended advantage of the dropping or closure of the

two disciplinary cases which were pending against him

in 1974, e have no hesitation in accepting this

contention of Mr, Vin, Assuming that the applicant had

withdrawun his resignation before it was accepted, the

1aast3hat t?f_administration would have done would bs

to continuelgao disciplinary caiif against the applicant,

If this Pact of the pendency oFLpuo disciplinary casss

against the applicant was brought to the notice of the
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High Court, as was the duty of the applicant was to

do, or if this fact had come to the notice of the High
Court by being mentioned by the Railway Administration,
the High Court would certainly have ordered thatjin tha
event of the acceptance of the resignation bei@ng revoked,
it will be open to the Railuay Administration to revive
the disciplinary procaedings against the applicant.

The applicant has creatad a situation whereby it is
rendered impossible to revive disciplinary cases against
him, As already seen, the applicant had challenged the
legality of the accaptance of his resignation five years
after it was accepted and he was retired., This delay
was not the only circumstance to be considered,but it

was a circumstance that required to be considered

coupled with the fact that/pursuant to the acceptance of
the resignation,the two disciplimary cases against the
applicant were dropped in 1974 and it would very probably
havs beeéf;;arcise__in futility to resurrect those casas
in 1979, In fact, if the fact of the pendsncy of such
aisciplinary cases against the applicant was brought to
the notice of thz2 High Court by thzx respondents or had
come to the notice of the High Court in any way, the
Spacial C,A, would very praobably have baen rejected on
this additional ground of suppression of a material fact
also. It requires to be pointed out that,even in the
present UA/this material andyik vital fact was not
disclosed by the applicant but it came to light only

from the reply filed by the Railway Administration and that
too because the impugned order is based on that ground.

As we have pointed out earlier, the real relief which
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the applicant seeks in the present case is a declaration
of the illegality of the acceptance of his resignation
because granting of that relief will be a condition
precedent to the daclaration of continuity of service of
the applicant in the two spells namely from 4,5,1354
(uhen he joined the sasrvice) to 24.4.1974 (when he was
relieved from duty pursuant to the acceptance of his
resignation) and the second spell from 16,10.1982 (the
date when he rejoined service on his reappointment as
Assistant Station Master) to his superannuation on

31.7.,1991,

7. e have no hesitation in refusing té quash the
impugned order dated 20th Aprii, 19390 for the resasons
mentioned by us above. There is then no question of
grant ¢f any declaration as prayed Por by tha applicant
in the 0A, 1In the rslief clause, it is said that the

impugned order was passed in total disregard of the

orders of the High Court in the L.P,A, and the orders
of this Tribunal in the earlier 0A No.537/89, e are
unable to accept the contantion that the impugned order
is in any way in disregard of the orders of the High
Court or of this Tribunal., Those orders were procured
by suppressing a material fact., Neither ths High Court
<J nor tnis Tribunal had guashaed the order of acceptance
\\ of ths applicant's resignation but had only recommended
that tha applicanﬁs prayer Por revocation of ths
acceptance of resignation may be considered in a spirit
of compassion., It was left to the Railway Administration

to take its own decision in the matter. Even the
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racommnendation to decide the applicant's represantation

13

in @ compassionate way was made becausa the only

picturs which the applicant had presented was that his
resignation was not voluntary but was a product of his
exasperation at the way his subordinate had behaved with
him and in 3 moment of depression. He did not present
the other vital dimension before the Court inasmych as
he suppressed the fact of the pendency "of two departmental
cases against him at the relesvant time, It may also

be repeated that the applicant had never made a represe-
ntation for a long time as was required of him by the
High Court, It was onlyZ?g;“éarlier OA vas fPiled that
he made a representation and otherwise also this
Tribunal had directed ths memo of the applicantd OA

(0A No.537/89) to be treated as a representation.

These fPacts would ofé9urse have been ignored as not

very significant/provided the fact of the pendency of
the two departmental proceedings against the applicant
was not there to be considered., As alresady ssen,

the applicant has retired am with effect from 31,7,1991

during the pendency of this 0A and that is one more

reason why there is now no possibility left #gW for

reviving or continuing the disciplinary cases against
the applicant, Grant of any relief without any
imposition of the condition of continuance or revival
of disciplinary proceedings against the applicant

Haw ny\&wv (:»(\

would result iniunintended and undeservaed advantage

to the applicant.
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8. For the reasons mantioned above, we find

that the impugned order passed by the respondent

No.2 is not liable to be quashed. Thers is no
illegality about it and it cannot be said to bse in
disregard of any orders of High Court or this Tribunal,
The OA is, therefore, dismissed, However, there will

be no order as to costs,

Y

(K. Ramamoorthy) (N.B. Patel)
Member (A) Vice Chairman
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