
V 	 - 

0 

IN THE CENTRAL ADMINISTRATIVE TRIAUNAL 
AHMEDABAD BENCH 

O.A.No. 	 116 OF 1991 

DATE OF DECISION 2.9.1992 

Javboi 	 Petitioner 

OhLi 3. 13.0 Dqia 	 Advocate for the Petitioner(s) 

Versus 

Union of Id± 	ors. 	 Respondent 

Shri i3.13.Cvada 	 Advocate for the Respondent(s) 

CORAM: 

The Hon'ble Mr. 	i. V. .1Zrishnan 	: Vice Chairman 

The Hon'ble Mr 	.0. Bhatt 	 Judicial hemher 

I. Whether Reporters of local papers may be allowed to see the Tudgement ? 	- 

To be referred to the Reporter or not ? 	%., 

Whether their Lordships wish to see the fair,  copy of the Judgement ? 

Whether it needs to be circulated to other Benches of the Tribunal? , 
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Jayaben Dayäbähi 
Rarnkrishna Society 
5th Line, 
3rd HOuse, 
in th Huse of 
Premj ibhai Chavda, 

.Applicant 

Advocate ; Mr.3.13.Gogia ) 

Versus 

union of India, 
Owig and Representing 
es tern Railway, 

Through : General Manager, 
Wes tern Railway, 
Churchgate, 
BDiay - 400 020. 

Divisioial Railway Manager, 
esterri Railway, 

Kothi COrnpouLld, 
Rajkot. 

Advocate : Mr.3.R.Myada 

. • .Respondents. 

J U D G 14 EN T 

O.t. NO. 116 OF 1991. 

Date : 2.9,1992  

Per 	: Hon'ble Shri R.C. I3hatt 	: Judicial Member 

Heard 'earned advocate for the applicant 

Shri 3.3.Gogia and learned advocate for respondents 

Shri 3.R.Xyada. 

0-P 
	

2. 	 This application under Section 19 of the 
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Adrniniatrtive fribunals Act, 1985 is filed by 

the aoolicant, who was working us water server 

under the Station Su'oerintendent 1!akaner, uri:er 

Divisional Railway hmeger, Raj Rot, Resondent 

No.2 . She retired on 31st July 1989, on 

attaining sueer—annuotion age of 58 years. She 

did not recieve her terminal benefits after retire- 

-mont a d hence she made an opelicetion dated 

11th December, 1989, to get the some, vide, 

Annexure A—I. It is her case that she recived 

the order of final settlement, dated 26th April, 

190
11 vide, Annexure A-2 issued by the reseon—

dent no.2 informing her th::t there existed the 

amount of Rs. 21,645/_ as over—payment in her 

pay and the said amount was recuired to be recover—

e from her settlement dues, ::s detiled therein 

Rs, 21,005/— relaod to the alleged over—aayment 

in pry end Fan rd!ance. This order Annexure A-2 

also shewStht the amount of Rs. 9,706/— was 

adjusted from her DcRG and other allowances and 

the applicant ocs called upon to remit Ps, 11,940/—

in the Station Cash, on com;lience of which,only 

the commutatjdn of ension mount was to be 

released by the office. The amount of R, 9706/—

consisted of DCRG, transfer nd :ackinq allow: nces 

and the PLD for the year 1988-89. The coplicant 

submitted the representation Annexure A-3 on 

12, NAy, 1990 aoainsi; this settlement order 

V Annexure A-21  but there was no reply from the 

reppondents. The grievance of the applicant is 

that the order Annexure A-2 dated 26th April,1990 

is illegal and against the orinciple of natural 



justice lfl OS uh st 	ed of lieçjod ov:-  r 

-:ayment vs wrong and the recovery wes very vague. 

The opplicant has relied on Rule 1235 of Chapter 

12. :f the Indian Railway Establishment ienual. The 

a licant has alleged that the amount sought to be 

re covered is not re caner dIe Iree her protuity and 

ha: 	• 	oh c 	 ho: referred to 

Rule 1239 of t' a Indian R:ilway Establishment ianuai 

3 • 	Fha respondents HOVe filed reply contending 

that the aioount of Rs. 15690/- towards the commutation 

of Pension WOO not paid to the opolicant because the 

:nount of Ps. 11,940/.- is yet to be recovered from her 

:ncJ thouch she was coiled upon to deposit it, she has 

not decosited that amount. It is contended that the 

ammont of commutation of pension could only be given 

to her after she deiosited the amount of Rs. 11,940/- 

It is contended that over payment amount can be recover-

-ad ci the time of retirement from DCRG in terms of 

para 323 of anuel of Railways Pension Rules, 1950, 

and hence the over payment has been correctly recovered 

dv the deo:rtment from the DCIIG of the eon If ccnt. 

4 • 	L•: r ad Pdvoc: be forth.' 	l:. cart submit ted 

that the respondents were not entitled to recover any 

amount due to over-payment by the applicant during her 

service and he drew our attenti:.n to Rule 1235 and Rule 

1239 of Indian Railways Establishment Ranual, which say 

that as far as nossible, all govexnrnent dues outsbandi'nq 

ooainst Railways servant sh old be recovered throuph 
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the last settlement Salary Bill or Pay sheet, as no 

amount except what is due under a. laihility incurred 

by the subscriber to the government could be recovered 

either out of the Provident Fund Assets or from the 

Special Contributions/Gratuity etc. . The aeplicant 

has produced at Annex. A-4 the copy of the decision 

in the case of General anager k.orth East Frontier 

Railways and others Vs. Dinabandhu Chakarborty 

1970 SLR 382, in which the EJon'blo Surereme Court, 

after referring Rule 1341 of Railway Provident Fund 

Rules held that under tht rule, before any deduction 

could be made, it must be established that under any 

leibility , incurred by the subscriber, the amount in 

quastion was duo to the government. The respondent in 

that case had disputed his liability and .s no eutho-

--rity was constituted for deciding any disoute under 

the Provident Fund Rules, it was held that the only 

forum in which disrute c n be doided is the Civil 

Court end the action taken by the Government was an 

.rbitrary one. 

5. 	Learned Advoc.te for the respondents submitted 

that the decisior, of the Hon'ble Supereme Court relied 

on by the applicant is not applicable in this case 

because there is no puestion of ap.licability of 

Railway Provident Fund Rules, 1250, in this case, nor 

Rules 1235 and 1239 of Indian Railways Establishment 

Ranuel wuId apply. He submitted that the applicant 

in reply to the resondents order Annex. A-2 dated 

26th April 1990, in clear terms has submitted, vide 

roely Annex. A-3 dated 12th Jhay, 1990, that her 

commutation value of nonsion amounts to Rs. 15,000/— 
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and she had no object:L'an if Rs. 11,940/— were 

recavred from the said amount :nd she demanded 

the remaining amount after deducting Rs. 11,940/— 

He submitted that at the most therefore the 

applicant would be entitled to the balance amount 

of Rs, 3060/— from her commutated value of pension 

of Rs. 15,000/— after deducting Rs. 11 9940/— as per 

her own edrnis:ion. He submitted that the Railway 

Establishment Manual ules referred to by the 

aeplicant in her aplication will not apply in this 

case, in view of Rule 323 of Manual of Railway 

Pension Rules 1950, which deals with recovery of 

Govrnment dues from Pensionary benefits. 

6. 	 The respondents hay:: :aroduced at 

Annex. R-11  the true copy of Rule 323 from the 

Manual of Rcilway Pension Rules, 1950 which is 

as under. 

11323. (1) 	A claim against the Railway 

servant may be on account of one 

or the other of the following. 

(a) 	losses (including short 

collection in freight charges, 

shortages in stores) caused to the 

Government as a result of negligenece 

or fraud on the part of the Railway 

servant while the was in service. 
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other Government dues such as 

over:aymorits an account of pay end allowances 

or admitted and rbivious dues such as house 

rent, Post Office, Life Insurance premia, 

Outstandino advance etc. : 

non—Government dues. 

Recovery from recurring pensions as 

also commuted value thereof, which are govern-

-ed by the Pensions Act, 1871, can be made 

only in terms of Parer 315 : accordingly, 

a recovery of only item (a) may be made from 

thase orovided the conditions laid down in 

Pare 315 are fulfilled 1  A recovery on account 

of item (a) which cannot be made in terms 

of Parer 315 9  and any recovery on account 

of items (b) and (c), cannot be made from 

these even with the consent of the Railway 

servant. The amount due on account of item 

(a) vhich cannot be recovered from these 

end/or on account of item (b) can, however 

be recovered from ordinary/terrnina1/deth/ 

deoth—cum—retirement gratuity which are not 

subject to the Pensions Act 1871. It is 

;ermissible to make recovery of Government 

dues from the ordinary/terminal/death/death_ 

cum—retirement gratuity due oven without 

obtaining his consent, or without obtaining 

the consent of the members of his family in 

the case of a deceased Railway servant1 
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7. 	Reading Rule 323 (ii), it is clear that 

the recevey on account of ove payment referred 

to in rule 323 (i) (b) cannot be made from 

cension as also commutated value thereof even 

with the consent of the Railway servants. Rule 

323 (ii) however :ermits the recovery of that 

amount from ordirtery/termjral/death/death_cum_ 

retirement grtuity. . Therefore reading this 

rule, it is clear thet the respondents cannot 

recover any amount mentioned in the order Annex. 

A-2 from the commuted value of pension of the 

applicant even though she has given consent 

to recover that amount from her commuted value 

of pension vide Annex. A-3 dated 12th fLay 19909, 

Rule 323 clearly prohibits the respondents frm 

recovering the over payments to the applicant 

on account of pay and allowances etc., from her 

commuted value of ension. However as per that 

Rule the said amount of over—payment etc could 

be recovered from her DCRG, Learned Advocate 

for the applicant submitted that respondents 

cannot even recov r the amount from tho DCRG 

etc., cf the applicant. It is important to note 

thet the applicant ha not taken any objection 

nor did she dinute against the deduction of 

Rs. 9,706/— when she recieved the order Annex, 

—2, dated 26th April, 1990 from respondent no.2 

but on the contrary in her realy to it vide 

Annexure A-3 dated 12th fAcv, 1990 she even had 
/ 

no objectien to recover the balance of Rs.11940/— 
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her commuted value of pension. Therefore, she 

could not now raise the dispute so far as the 

deduction of P1s t  9,706/- from her DCRG is 

concerned, thouqh she is entitled to raise dispute 

now regarding recovery from her commuted value 

of pension inspite of her consent for the 

said recTvary in view of Rule 323 of Ienual of 

Railway Pension, 1950,. It is because of this 

rule that statutory protection under this rule 

she is entfled to challenge the recovery from 

her commuted value of pension lospite of her 

Annex. A-.3. fherefore, we do not consent vide,  

agree with the submission of the learned Counsel 

for the applicant that the res ondents have 

illegally recovered Rs. 9,706/- from the DCRG etc. 

of the 	plicant. At the same time we also do not 
I 

gree with the subraissi on of he learned Advocate 

for the rose ondents that the applicant would at 

the most be entitled to Rs. 3060/- from her 

commuted v- luc of 	nsion I cause f her 

latter exnaxura A-3. ie observed ahova1  hub 323 

does not a). Iow the roe. onden te o recover the 

dues of over payrecnts from the commirccH value 

of onsion, because such action on the 2art of 

resi ondents is illeoal in view of the above rule. 

3.In th s view of the matter, the respondents 

are cound to pay the amount o4_ Rs. 15,600/- as 

commuted value of ension of the ap: licant which 

figure is mentioned by res ondents in pare 2 of 
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their i' 1 y. The leined Advocito for the 

eeeli cent submitted Lht the resuondonts ought net 

to hove withheld this 	mount of the applicant 

ed ought to hove releosecl it ot best within 

two months from the dte of retjrement of 

applicant on 31st July 1989, and therefore the 

respondents shoulci be directed to pay interest 

for the delayed aoement. to agree with the 

tl 	tLearned Adv 	 the 

reeponoents should not hove ::jthheld the said 
7 

ornount.L 	1st October, 1989, that is after 

oriad of two months from the date of re irement 

Licant. Hence we peso the following 

eupli cotien is porlv allowed, 

sent 10. 2 is directed to relcoee 

of the amount of Rs. le,690/—

ie commuted value of the pension 

iconit or time exact figure on 

i of the commuted value ,f 	h'r 

ithin three months from the receit 

er with 10 rercent interest on - 



~VO 

'-4 
that amount from 1st October, 1989, till the 

date of payment. This order will, not stand in the 

way of the respondents from recovery the remaining 

alleged overpayrnents in such other# manners as 

they may be advised. No order as to cost. The 

application is disposed of accordingly. 

(R.c. Bhatt) ~~.~V.Krishnan) 
Member () 	 Vice Chairman 
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