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Smt, Jubeda Mohammad Igbal

C/¢c Shri Pirmohammad,

Behind rRuBhadiya Colony

Rajkot. Applicant

Advocate Mr, M.K. Paul

versus

1, The Union of India,
Owing Western Railway
- Through the Genersl Manager
Western Railway, Churchgate
Eomkay.

2. The Divisicnal Railway Manager
Western RailW%ay Kothi Compound
Rajkot,. - Respondents

Advocate Mr, B.R. Kyada

JUDGMENT
Dates 13| <|Oly

In
Q.2. 97 of 1999

Per Hon'ble Dr, R.K. Saxena Merber (J)

This application has been filed by Smt,Jubeda
Mohmmad Igbal—e= widow of Late Mohmmad Igbal who was working
as Cleaner under the respondents since 1976. He was charge-sheected
on 30-5-1983 ancé was removed from service on 28-8-1984 after
holéing the inmquiry as stipulated under the Rules. The husband
of the applicant had challenged the order of termination by
filing Civil Suit No, 1027/84 before the Civil Judge, Rajkot.
Cn the creation of this Tribunal, the said case was transferred

to this Tribunal and was nunbered as T.A. 1334/86., The Tribunal




\o

directed the husband of the applicant on 26-7-1288 disposing of

the said T.A. 1334/86 that he should present tgé'appeal before the
Appellate Authority within 15 days and the Appellate Authority
should dispose of the said Appeal within three months. It is stated
that the appeal was preferred to ke the Divisicnal Railway Manager
on 4-8-1988 but it was decided by L.M.E., Rajkot cn 16-11-1988 and
was rejected, A mercy petition was also moved befors the Divisional
Railway Manager on 4-12-1988 but before it could be deciced, the
husband of the applicant died on 16-4-1989, Therefore, the appli-
-cant alsc preferred another mercy petiticn on 24-4-158S in which
employment on compassicnate ground was also sought. The application
was rejected and thus the applicant came to this Trikunal seeking
the relief‘gékthe ternrination order dated 28-8-1984 be quashed and
the pericd from the date of termination i,e, 28-8-1984 ti!l the
death of the applicant i,e, 16-4-1989 be treated as duty pericd,
and full salary and other consequential benefits be directed to

be paid. Becides, the family pensicn, Provideptqggnd amount,

t e lonrad
Gratuity and other benefits Bsealso ke directed to be paid.

2. The respondents contested the case cn the ground
that the husband of the applicant was charge-sheeted for his
mis-conduct and the inquiry was done accorcding to the Rules, An
opportunity of hearing was given to him and that the charges were
ol e
found established, his services were terminated by the Disciplinary
Authority. Thus the order of termination is quite legal ané does
not suffer from any defect, It is contended that the Appeal which
was preferred by the husband of the applicant was taken into

consideration and was rejected, The mearcy appeal was also rejected

and the order was communicated to the applicant,

N
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Don This case is pending disposal since 1990,

It is seen that either the learned counsel for the applicant
or of respondents haél been seeking time er were not present.
It was found on 22-6~1994 that the learned counsel for the
applicant sought adjournment through the learned counsel for
the respondents, It was, however, allowed and the case was
fixed for final hearing on 19-7-1994. On that date also
adjournment was scught and the case was adjcurned to 22-7-%4.
When it was taken up on 22-7-1994’the learned c0unse; for the
applicant was nct present, The learned ccunsel for the
reppondents was present, We, therefore perused the file

and heard the learned counsel for the respondents, We wers,
however, deprieved of the arguments of the lexrned counsel

for the applicant,

4, The important question 1in this case is
whether the applicant who is the legal representative

s coda O
of her deceased husband,can prosecutgﬂthe mercy appeal on
behalf of the deceased husband whose services were terminated
as early as on 28-8-1984, It is admitted by the applicant
that her husbané Had preferred an appeal against the orcer
of punishment passed by the Disciplinary Authority,and that
appeal was decided cn 16-11-1988, It is also dontended on
behalf of the applicant that her huskand had preferred
a mercy appeal to the Divi-sonal Railway Manager but before

it could be decided, her husband expired on 16-4-1989,

'.5..



The contention of the applicant is also to the effect that she

had also moved mercy petition but the same was rejected and thus
she approached this Tribumal, There is no dispute that the
Central Administrative Tribunal and before its creation High Court
was exercising the jurisdiction of Civil Court and the provisions
- of Civil Procedure Codﬁhere applicable, This Tribunal is also
exercising the same jurisdiction now, It is)therefore)necessary

to find out the definition of '&egal RepresentatiV@“and the ecircume
-stances under which the heirs of Legal Representative can enter
into the shoes either of the plaintiff or the defendant. The term
"Legal Representativg'has been defined under section 2 (11) of

the Code of Civil Procedure’1908. It readsl

" Legal representative means a person who im law
reprefplS the estate of @ deceased person and
includes any person who intermedles with the estate
of the deceas=d and where a party sues or is sued
in representative character,a person on whom the
estate devolves on the death of the party so suing
or sued,

It will appear from this definition that the person mast
represent the estate of the deceased which might have devolved
on the death of the party in suek Order XXII Of the Code deals
with the death, marraige and insolvency of parties and the manner
in which and when the legal representative is substituted. Rule 1
of Order XXII lays down that the death of plaintiff or defendant

shall not cause the suit to abate if the right to sue survives.
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Thus the important and crucial point is to see if right to

sue survives, The learn=d counsel for the respondents in the

¢ase before us argued that the deceaased husband of the applicant

o
#Ro was holding a post of Cleamer under the respondents, died and

the holding of such post was personal right,and thus this personal
right does not devolve on the applicant. He said about several
decisionson this point but no decisiony could be cited either

at the time of arguments or thereafter, We have alregdy mentioned
that we were deprigved of the arguments of the learned counsel
for the applicant because he did not appear in the case at all,
Therefore we had to undertake this exercise of finding the
available case law on the point ourselves, The first case on

this point wai:bgp, Mathur vs, U.P, severnment, AIR 1965, All,

14 . In this case Shri J.,P., Mathur was a Government employeze

and was dismissed, He had filed a suit for declaration that his
dismissal was illegal and also sought consequential reliefs,
The suit was dismissed and,therefore an appeal was filed but
during the pendency of the appeal, J.P.Mathur died, His legal
representatives came on the record but their locus standi was
challenged by the State, The DiviZicn Bench of Allahabad High

Court held as given belows

" These legal representatives are nct entitled to

the declaration to which the plaintiff would have

been entitled but nevertheless the legal representatives
are entitled to a finding that the plaintifiédismisaal
on 23-8-1941 was an illegal dismicsal. Mr, Bhaon ool
appearing for the respondents contended that we ceuld
give'?g relief whatsocever to the legal repregentatives
of the plaintiff after his death, in as much as the
primary relief and other consequential relief sought

by,him,were only personally available to the plaintiff
N
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and did noet enure to the benefit of the legal representatives

e arguments of MI,phaon in it briad asgeect is

Nt sand for Wwe are unable to houd that in no case the
legai represzentatives be entitled to the penefit ot a
declaratiun which a plainciif waiid have got if his rights
were in saneway dependent ¢t sach & declaraticn, J_n this
case fram the fact Of the pliaintiff's unlawful dismigsal
hwwever, certa.n cinseguences the result of which we L4

/ affect the legal representat.ve in the shsence of the
plalntiff,

the cisintiff was zlimve «t the time when his
dismissal was maue, Inceed he lL.wvea for 10 years after his
iillegal dismissal, The congeguence i car helding t"* at the
dismissal was .llegal aust ce that the dppilcant waald be
entitled vo the zalaries ur allowances o such other bene-
-fits thet accrusa to him under the law, ro his mcney it
mst ce interpreted in terms of fi.ney iln many a case the

i€gal representetives wolld pe entitled to after h is death,

_ _ : <
In this view of the matter it is Liportant for ug-

I\/"

us Lo say that with the veath of the plalntiff the sutt died

and the Court coula give no relief to the legal representa-
tives who we re befd e the Court euitinulng the appeal on
behaif of and .n pilace of the praintiff, we therefcre
heold that aithwgh the legal representatives woild not have
been entitied to seek the declaration wh tch the plaintiff
scaght after his death, they are entitled tc Gur finding that
the dismissal of the plaintitf was w rcngful and further that
they are entitled as a result of such tinding to the
censeqguences that fiow frem such a tinding,*

S According to this aecisicn the relief was split up into two

parts and the first part L e, the declaratiwn of the dilmmissal ds
tliegal was_twund within the cunpass of the legal representatives
- :

o~

\\\
\‘




N

but the consequential relief which flowed from the finding was

fcund available tc the leagal representatives,

The second case U, Viicachalam V, State of Madras,

AIR, 1966 Madras 26C 1c 2lco on the point but in this case

contrary view was takgn. In that writ the quashing of the
orcder of dismissal and to restore the petiﬁbner's right in
service were scught,It was therefore held that for money
bene€it and other emoluments the legal representative had

to file s seﬁarate suit even if the writ petition succeedes
and o . this grcund and also an the consideration that the
relief sought was purely personal to the delinquent officer
and such personal right which feacilyinvolved the continuance
in service or otherwise of aperson, wcuid oot survive/'to the

legal representative,

In the case of Ibrahimbhai Karimbhai Vs, State of
Gujarat AIR 1968 Guj, 202,the view prepounded by Allahabad
High Court was taken and the view of the Madras High Cocurt
was discarded, The same point came for consideration in the
case P,V, Shama Vs, Chairman Committee of Managenment, the
3C Railway Employees Corporaticn Credit Society Secundrabad
AIR 1977 A.P. 319 in which the Division Bench took a view
that the right to office being a personal, any relief seeking
continuance or restoraticn of office was personal to the
employee which did not survivqg:his death and therefore the
legal representatives were nct found entitled to prosecute

the proceedings conmencedAPy the applicant for such a relief,

sees
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It was cobserved that the mere fact that the re was pOssibility
Of the petiti ner vetaining the reliefs in case he succeded
o establishing the right wh ichanmg claimed in the particelar
pLocesd Lngs,cuqxd IOt be wkel. LntC account in Jdeterm.n ing
whether o« right to sue survivea or not, This view was xj
rejectea by the Karnaitaka High Cuuirt in the case of

2l+0chan 5. Shettv andg Ythers vs, Ch.ef bExecutive Officer.

Loiukd Development pBlard, kKundapur snd _others 1989 {leb, 7,C,)

408, in this case, the Divasion Bench .t the Karnataka 4igh
Cart was hearing an dep€al aga.nst the judcement of the
single Judue who haa follawve o the view Cf Madras High C.urte
Displsing of this cppeal and dis-agree ing with the view of

4andhra pradesh High Court their Lerdsh ips cof karnataka High

Cuuart held that the rigcht to hcld oft ice @nder the Gwernmental

Ctfice involived a Cunstitationel stavus., Re moval frem such
« Oftice was U.Legéxi, ‘cwid aifednt to unconstituticnal act,
which was void because an slicgal dismicsal order was always
treated as voeid crder Lesusting in the officer holding the
postl vestea w Lih the right to claim artears of salary and
Other emoluments, [n th.s @sey the Division Fneh of Karnataka
High Court did not . ive afy reasne against the view which
wds taken py the andhra o adesh High court ficlding  that the
right tc hola the ctfice was peIsnal right and it could not
sutvive his geath, [he Dwxsxc.h Bench, hcwever, Ubserved that
the legal ctncepts could not be stavic because the cver the
years, service iaw has grosn vastly ana several old concepts
were pbedang given up to be Fepldced by mcre mx morde rn
equltable Cunhcidezation. Lliusteatively section 10 (8) of

Industrial Disputes ACL _was menticned and .t was held that tre

se 10,7,
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View which was teken by Aiiahabad, Gujarat and Punjab
High Court (in the case Of Manumchan anand Vs, State of
panjal 1972 SLR 852 holding that the wwew survived to

le€gal ¥ represenlatlves) was preferred,

The Rajasthan High Cwrt in Gui Mchammed vs. unicn

of Indis 1973 (2) S.3 35 hoids the view *that the legal

wh- b
representatives were encitied to the relief which was

cla Lined afdd’lfpt the aismissal fran service and during
pendency, che pet.tiowner hd\}mg died, In this case,’che vV lew
taken by Medras and andhra iradesh High Cuirt was foll oved
but dis-agree€d with the view which was taxen by the Gujarat

High Ccwrt.

Fr cm the anaiyeis of the above cases, Lt is apparent
that there are two ciear cut views on the pcint and thig
cuontroversy has ncot been set at rect Ly any judgement of the
Supreme Codrt dircctly on the point, aAs has been wment ioned
in the ’332;2:? Cf the legal representatives and the thrareclayy
adopted unger (rdsr XX.il of Civil Procedure Cwee, 1t emerges
that the substituticn of wyal Fpresentatives in place of

the ceceased plaintitt is Lnthznéfezly cuinected ywith the

estateyf of the said dgeceased vilalntiff. [t is for thege
Ty

ftasons (LT was mentioned in (tder XX i that the right to sue
MAST survive. Lo hold a post 1s unacubtealy & perscnal right
and Lt the deceased person has peen ueprieved Of that office

Ly way ¢f an crder of dismissal cr removal, the legel represent=
atives cannct get the said office, This s a crucial point for

=11
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determination < whether the iegel representatives in such a

Cabe cCuld cet that cfficeqand if the answer ic in affirmative

"

wniy then it cou.d be said that the right to sue survives,
the Divisiun Fnch of andhra pradesh High Cwirt wn the
-

cese r.V. Sharlua (supra) had clearly atteqpted tco ﬁt\vq@eﬁi

the dismes.cal vrae y fr em cuiseqgquentiel relief. TC orvtaln

cuflsegudencial relilel is not a realit, but en imaginary
sfepCsitin becau-e it i35 dependent wn the order of dismiscal
Or removdl peiny set agide, If the uder of dismissal or removal
Ls not set asudegthe Ccunsequential relletr though claired in

the pet.ition «s of no retevance, This view 13 sup_.orted from

the Obselvatiunswh lch were .naage bs}q% their Lordships of

=

supreme Coart wn the cese gtate of Madhys ir adesh ve, state of

dabarashtra and (thers aIR 1977 S 1466, In this cace their

-

Ve Lordsh ips hela that the richt wh.ch was iIn existence st the
/ trme of the first suit could not pe regarded &s portion of his
L cla.m, Lt may be polnted wat thatl £ in case a plaintiff who
’ /~

Wwas 1n servics of M.re Gow:rn:mihtl Nas placed ander suspension

$)

u 9-1-1954, rhe &uer of suspension was challenged and ultimate]
« /

LU wab heid to e LliegaiHe was therefire re.nstated, Ye was

aL @il sSuspencea anc renwed troem service in February 1956,

fhe pla.ntitf then fi.ed ancther suit fu declaration that the

crde r was .l.egax Ve ana un—perative ana that the plaintiff

shauia pe deemed ln cunt.nuwis Service from 16-3-1944 and an

b

anwint of Rs,04586 2 anna and 694.%@#. be awarded in his

tavour, '.L'hfi_/s;tglte: had ctaken Wbojection that s ince in the first
501l &k was: filea «uains suspensicn, the plea of Pay ment of

Selary wad n.t taken ana therefde it was time barred,

21
e}l
m

T e
i

in this context thet the. Supreme court had held the above view

o ‘-120'



It suggests and qﬁ,rovesq,thf; view of Andhra pradesh High
Caurt that the consequentla. benefits cannot be deened @,,
to be in exlstence at the time of challenge of dismisaal oveley,
Prov.siong uncer section 306 of the Indian Succession
act, 1925 will have to be considered because it deals with the

same <LA<QRie o, . It reads as under:

® 306, — De mands and right of action of or

agalnst aeceasea survive to and against executor,

Oor administrator, A1l demands whatsocever and all

rights to k)roseeutlor defend any action or special
pLCceedlng existing in favoaur of or sgalnst a person
at the t.ime of his decease, survive tc and dagainst

his executors or adminlstratorsg except causes of

action for defamation, assaulit, as defined in the
Indian Penal Code, (45 of 1860), or cother pecisonal

injuries not casuing the ceath of the party and except
als0O cases wherr after the death of the party; the

relief scught could not be enjoyed or granting it
#ould be nugatory,*

This sectiun empodies the conditions under which the

right to prosecute or detend in acticn or Speéclal proceedings

May survive. (crtaln matters sudh as action fa de famant ion

assault or perscnal lnjurijes except -%of causing the death

of the par ty‘do not survive. In a case gmt, rhoolrani

and (thers ve, Nobatram ahluvalia, AIR 1973 scC 2110)

+t was held that the iegal representatives of landlord

(since deceasea) had nc right to continue the proceedings @

as initliatea py the 'Landlor__d for e jectment of the tenant,\“\L
bonafide requirement of the premises —— for the res idence of

himself (deceasea landliora) and his family members was a

personal Lequlrement and such a perscnal cause of action

\
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must perish with him when the application for ejectment
had been decided on meritse. It was,however,observed that
it was more so particularly when the continuance of the
proceedings reguired determination of wholly different

and distinct issuese.

There is another aspect of the problam also. If
the legal representative of a deceased employee can be
permitted to prosecute with the pending proceedings on the
preteuﬂthgt consequential relief claimed along with the
quashment of order of termination, there could be no
justification for dropping the inquiry against the deceased
employee. +‘he interpretation of law cannot be one sided.

It is for these reasons/that the right to sue does not

survive in personal matterse.

we, therefore, hold that the applicant in
the present case before us cannot claim to be legal
representative for seeking the guashment of the order of
dismissal or removal of her husbande. It is t ue that this
application has been made not only for quashment of
order of termination but also for conseguential benefits,
including family pension and others. It is mandatory
condition under Rule 10 of CAT (Procedure Rules, 1287) that
not more than one relief can be sought. Thus the present
application can be deemed only relating to challenge the
order of termination as against which the right does not
survive to the legal representatives. Moreover, it is not
the case where the application was moved by the deceased
husband of the applicant and she wanted to continue with
the casee Here the application has been moved by the
applicant herself and it is ,therefore,not - a continuity of

pending case or proceedings ,but actually it is initiation

©f Dproceedings before this Tribunal.

Ny
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Assuming for a moment that the vi-w taken by the
Division Bench c¢f Karnataka High Court in the case cited
above is correct, we do not'find any ground on which the
order of termination may be declared illegal, As such the

questicn of consequential relief does not arise and the

applicant is not entitled theeto, The same view was taken
by the Delhi b;nch of Central Admn, Tribunal in the case
Ram Swaroop (through legal representatives) Vs, Union of
India (1991) 16 ATC 384 and in Sarcjchandra Shekaran (Ms.)
Vs. Union of India and Others(1993) 25 ATC 668 by Madras

Bench of Central Admn, Tribunal.

Having considered all these points discussed above,
we come to the conclusion that there is no merit in the case

of the appliéant and the application is’therefore,rejected.

(br, R.K. Saxena)
. Member (&)

*AS,
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Date s '?[ glq’#’

Per 3 Hom'ble Mr.K.Ramameorthy : Member (A)

I have gome through the Judgneat dclivered by

my brother Dr,R.K.Saxena.

2, With great respect I will have to recerd by note
of dis-agreemeat, on the reasoa adduced for rejecting the
petition. The pezepesition of law as expounded thereinm is

a matter of leng term significance, and hence needs a relook,

L2
3. The judicial decisions on the basic sustaimability

of the application‘ijgz%;the disciplinary proceeding by the
heirs of the deceased employee, has been amply brought out
is a fact that
By my learmed brother and it / the whole issue of right of a
legal representative to pursue such = cases has been a matter
ef differing judgments. The matter itself is one which has
a wide ranging implication. As my learmed brother has
rightly pointed out, both the sides of the argumeats have
been favoured by one court or another. I share with my
brother the regret at the fact of Tribunal's being deprived
of the arguments of the learned counsel for the applicant
on this impertant question. However, on this issue the
Supreme Court has since delivered a judgment on 16.11.1993,
in Civil Appeal No.107 (N L) of 1984, reported im Vol.IIIX
Current Serviee Journal, 1993, P.327. Though the issue
there relates to the prosecution of cases under the
Industrial Disputes Act regarding a workman who dies
during the pendency of application, the issue raised in
this judgment is very much germane to the issue raised by
my learned brother. In fact the deceased person of whom the
applicant is the heir, was an employee of the Railways,
and was thus very much a workman who could have raised

his dispute under Indmstrial Disputes Act.also.

..2..
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4, Ia this judgment the Supreme Court has
conclusively decided that "it is epen to the heirs and legal

representative of the workman to have the matter agitated
and decided."

Se On the specific provisions of Section 306
of the Indian Successions Act cited By my brother im his
judgment, the Supreme Court has reiterated with approval

the findings of the Gujarat High Court. The remarks of

the High Court of Gujarat on this point along with appreving

remarks of the SC are reproduced below 3

In Bank of Baroda V. Workmam, 1979 (II)LLJ 57, a
Division Bench of Gujarat High Court, fellewed the
reasoning of Chandrasekhara Menon, J. in Gwalior
Rayons® case. B.J.Diwan, C.J. speaking for the Bench
quoted verbatim from Gwalior Rayons® case ard in
addition observed as under 3

"It may be pointed out that under Section
306 of the Indian Succession Act, P"All demands
whatsocever and all rights to prosecute or defend
any action or special proceeding existing in
favour of or against a person at the time of his
decease, survive to and against his executors or
administrators; except causes of action for
defamation, assault, as defined in the Indian
Penal Code, or other perscnal injuries mot
causing the death of the party; and except alse
cases where, after the death of the party, the
relief sought could not be enjoyed or granting
it would be nugatery." In this context, it must
be pointed out that, so far as the granting of
relief of reinstatement is concerned, it would be
nugatory on the death of the workman concerned
pending the reference before the Trikbunal or
the Labour Court, as the case may be. However,
reinstatement involves the concept of backwages
also and very often the Tribunal has to pass
orders providing for the backwages from the
date of wrongful termination of the services
till the date of reinstatement. It is only under
the Industrial Disputes Act that ir the field




s 3

of industrial relations, the Tribunal
concerned can direct reinstatement of the
workman. Under the ordinary civil law, it is
not epen to a Civil Court to direct reimst-
atement of a workman. The only thing that

a2 Civil Court can do is to provide for
damages for wrongful termination of service
or wrongful dismissal. Again, the whole
concept under the Industrial Disputes Act
of the Tribunal ascertaining whether the
termination of services was proper, legal =
and just, is unknown to the Civil Courts.
S¢, in the case of a deceased workman
where the reference is under Section 2 A

of the Industrial Disputes Act, the heirs
and legal representatives can agitate the
question, firstly, whether the terminatiom
of the deccased workman was just, legal and
proper, and secondly, if it was wrongful
and invalid, then, what compensation in
terms of money could have been given te

3

the workman from a particular date fixed
by the Tribunal till the date of reinstate-
ment and if reinstatement cannot be granted
because of the death of the workman,till
the date of his death. It is therefore,

in this context of Section 306 of the
Succession Act that the right to prosecute
these special proceedings before the
Industrial Tribunal survives to the aémini-

strators, executors, heirs ard legal
representatives of the deceased workman.
It is only a cause of action for personal
irjury or in the case of defamation er
assault or battery or mislicious prosecu-
tion which cannot be said to survive after
the death person concerned."

We have quoted in extenso the reasoning of the
Kerala High Court in Gwaller Rayon's case and of the
Gujarat High Court in Bank of Bareda's case. We agree
with and approve the reasoning and the conclusions
reached therein.

..4..
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6. The Supreme Court has given a decent burial te
the maxim actie personalis moritur cum persona' and has

spelt out the very limited purpose for application of
this maxim which is the basis for the proposition of law

mentioned by my Hon'ble brother, It is obvious that it
operates only im a limited class #f"actions ex delicto
such as actions such as actions for'damages for defamation,
assault or other personal imjuries not causing the death
of the party, and in other actions where after the death

' -~y of the party the relief granted could met be enjoyed

| or granting it would be nugatory."

Y The Supreme Court has very categorically stated
in para-14 of this judgment that "the death of the workman
’ during pendency of the proceedings cannot deprive the heirs
or the legal representatives of their right to continue the
proceedings and claim the benefits as successors to the

deceased workman."

j 8. While delivering the judgment, the Supreme Court
has itself taken note of the sharp ef difference of opinicn
in this case between the Assam, Patma, Delhi and Orissa
High Courts on the one hand and Kerala and Gujarat High
Court on the other. Now, however, since the Supreme Court
has laid down the law for us in this regard ke we will
have to be guided by this propesition of law. It is true
that this Judgment has been delivered to answer the twe
Questions as under

"Kuldip Singh, J. = The questicn for our
consideration, in this appeal, is whether an
industrial dispute survives when the workmam
concerned dies during its pendency ? Can the
proceedings before the Tribunal/Labour Court

be contirued by the legal heirs/representatives
of the deceased workman 2 *

...5.0
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°. The amrswer given by the Supreme Court however is
alse an amswer to the basic issue raised in the judgment of
my learned brother referred to above, It is also seen that
in the ecases decided by the Supreme Court the application
had been filed by the workman concermed whereas he had died
and the question waszgne showing his successors ir the
further proceedings, while in the present case the applicant
had died even before the petition was filed before this
Tribunal. This faet does not tzke ' away the substance of
the matter which relates to the issue of heirs pursuing the
cause after the death of the concermed civil servant. There
can be gress instances of mon application of mind in
departmental proceedings. It is also possible that just
before the petition can be filed the applicant can die

but that by itself does not take gaway the right of the
legal representatives or heirs toc pursue the matter. In
view of the definitive ruling given by the Supreme Ceurt,

in this case of Rameshwar Manjhi Vs. The Management of
Sangramgarh Colliery, no doubt can remains on this basie

issue and on this issue the petition cannot be rejected.,

10, On the merits of the case itself I geree with
the conclusion . the application being devoid of merit and
is rejected for following reasons.

As already stated in para-1, of the judgment
disciplinary action has been tzken after fellowing the
procedure and the appeal, wherein several procedural objections
have been tazken along with the other points, was also
formally decided by way of speaking order on 16.11.1988,
after a personal hearing '~ - = given on 28.10,1988,

It is obvious from the worling ef the representation ef
14.12.1988, that it is a mercy petition and reading the
contents therein it is ebvious that the applicant had

...6..
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accepted the appellate order but emly sought fer mercy onm

the ground of poverty and dliability to suppert six family
members. Thus, there is mo formal order passed ir a origimal
capacity or in an appellate capacity which is sought to be
adjudicated. A mercy petitism by its nature is a matter for
= = administrative ‘decisiow by the department concermed
and therefere, such a decision cannot obviously be interfered
with by the Tribunal. In fact, even when the appellate
erders are contested, the Tribural canmot go into the questien
of quantum of punishment.On the same analogy the questiom

of challenging the reply given by the reSpondent§2; mercy
petition cannot arise. If the application avﬁ,’r‘e‘ to be taken
as a challenge te the appellate eorder alone/ the petition
will suffer from the vice of delays and laches since that
impugned order was passed en 16.11.,1988 and the imcident of
termination took place on 28.8.1984. In view of the above,
the application is devoid of merit and is rejected.

UQ%’—”'”

(K.Ramamoorthy)
Member (A)

alt.
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THE REGI STRAR,
_ CENTRAL ADMINIS{RATIVE TRIBUNAL,

.~ AHMEDABAD.

CIVIL APPZAL NO. 1538 OF 1997
( From ¥EERETEEE/ Contral Administrative Tribunal

Judgment snd Order dated 17th August,1994
in O.AsN0e97 of 1990)..

¢ -1t =

P se—I S A R IR A S V,mm_,.,«.)

« « APPELLANT(S)
~VERSUS-
o +RESPONDZIL( S)
8ir,
In pursuance of Order XIII, Rule 6, S.Ce1.1966,
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in the appeal above.-mentioned.
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sent later on,
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'ICTION
CIVIL APPEAL NO, 1538 OF 1997
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Union of India & Ors,
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Mahinder Singh D¢
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The following Judgment of the Court was delivered:



IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 1538 QF 1997
(Arising out of S.L.P.(C) No. 667 of 1996)

Jubeda Mohammad Tqbal ... Appellant

Union of India & Others ++. Respondents

JUDGMENT

Leave granted.

Mohammad Iqgbal used to work as a Cleaner under the
Railways. He was employed in 1976, On 30.5.1983,
disciplinary proceedings were commenced against him and
he was removed from service on 28.8.1984 after holding

an  inquiry. Ighal challenged the order of termination

—t

or service by filing a civil suit in the Court of Civwil
Judge, Rajkot. The suit was trnasferred to the Central
Administrative Tribunal, Ahmedabad Bench. The Tribunal

after hearing the case directed Igbal to present  an

appeal before the Appellate Authority within fifteen

days. The Appellate Authority was also directed to
dispose of the appeal within three months. Iqbal

S



presented’ the appeal to the Divisional Railway Man
who wa3fﬁhe:Appe1?ate Authority on 4}8;1988. The

was rejected ohn 16.11.1988.'1Thereafter, Igbal

~romercy pegﬁkimﬁvbéfe%e”thgiD1vﬁg1ona1 Railway ager on
.  4,12.1988i1:78ut beFore 3% could be det%ded, Igbal died

lon 16.4,19809°- Therefb?é, thetappe11ant who is the widow

of Iqgbal madé another mercy petition on 24.4.1989 which

FWAs rejected” by the Divisional Railway Manager.

iThereupon,” Jubeda Mohammad iqba19 the widow made an

application““to the Central Administrative Tribuna}'

»seeking a declaration that termination of service of her

i |
lTate thusband Mohammad Igbal was unlawful and should be

quashed. She "also prayed that the period between

+28.8.1984;  “the date of termination of service of her

husband and 16.4‘19895 the date of death may be treated

as. perivod” o/ dity., “FuTlil salary was claimed for that

period and & ‘pPrayer ‘was also made for all consequential

reliefs,

L W

The case of the respondents on the other hand was
that Mohammad Iqbal was charge-sheeted for | hils miS*
conduct and a proper inquiry was held and f&11
opportunity of being heard was ‘given “to  him. The
charges were found proved and thereafﬁer, his services
were terminated by a competent Disciplinary Authority.
There was no infirmity in the order of dismissal. The
appeal preferred by Igbal was duly considered and

rejected by the Appellate Authority on 16.11.1988,
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during the Tifetime of Igbal. Igbal did not challenge

that order before the Central Administrative Tribunal,

but decided to make a mercy petition to the Divisional
Railway Manager which was alsc rejected and the order
was communicated to the widow of the deceased, who s

the appellant herein.

The counsel for the appellant did not appear
before the Tribunal at all and, therefore, the case was
I disposed of on the basis of the arguments advanced on

behalf of the Railways.

One member of the Tribunal (Dr.R.K. Saxena) took
the view that Jubeda's petition could not be entertained
because the right to claim relief against wrongful
dismissal from service came to an end with the death of
Iqbal and this right was personal and did not survive.
The widow as the legal representative could not claim

' any relief after the death of her husband.

However, both the Members of the Tribunal agreed
{ that on merits of the case, no relief could be given to
Jubeda's application. 0One Member, Dr. R.K. Saxena was

of the view that:

"Assuming for a moment that the view taken by
the Division Bench of Karnataka High Court in
the case cited above is correct, we do not
find any ground on which the order of
termination may be declared i1legal, As such
the question of consequential relijef does not
arise and the applicant 1is not entitled
thereto.”




The other Member Shri K. Ramamoorthy was of

view that -

"0n the merits of the case itself, I agree
with the conclusion the application being
devoid of merit and is rejected for following
reasons.

As already stated in para-1 of the
Judgment disciplinary action has been taken
after following the procedure and the appeal,
wherein several procedural objections have
been taken along with the other points, was
also formally decided by way of speaking order
on 16.11.1988, after a personal
hearing.......given on 28.10.1988. It is
obvious from the wording of the representation
of 14.12.1988, that it is a mercy petition
and reading the contents therein it is obvious
that the applicant had accepted the appellate
order but only sought for mercy on the ground
of poverty and 1iability to support six family
members. Thus, there dis no formal order
passed in a original capacity or in appellate
capacity which is sought to be adjudicated. A
meircy petition by its nature is a matter for
seveesadninistrative decision by the department

concerned and therefore, such a decisian
cannot obviously be interfered with by the
Tribunal, In fact, even when the appellate

orders are contested, the Tribunal cannot go
into the question of quantum of punishment.
On the same analogy, the question of
challenging the reply given by the respondents
on a mercy petition cannot arise. If the
application were to be taken as a challenge to
the appellate order alone also, the petition
will suffer from the vice of delays and laches
since that impugned order was passed on
16.11.1988 and the incident of termination
took place on 28.8.1984. In view of the
above, the application is devoid of merit and
is rejected.”

Therefore, it will not be right to say - that

Tribunal dismissed the application filed by Jubela

the

at

the threshold without going into the merits of the case.
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Although, there was some difference of opinion among the
two Members as to the right of Jubeda to move the
Tribunal, there was unanimity in the view that the order
of dismissal <could not be disturbed 4in the facts of

this case.

Therefore, it is not necessary to examine the
right of a legal representative to raise the question of
wirongful dismissal after the death of the employee.
The application had been dismissed on merits and the
order of the Tribunal does not appear to be erroneous on

this point.

The appeal is, therefore, dismissed with no order

as to costs.

A

(B.P. JEEVAN REDDY)

|~ 7.

(SUHAS C. SEN)

Mew Delhi,

February 21, 1997,
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FROM From: The Registrar (Judicial)

Supreme Court of India,

New Delhi.
YO To : The Registrar,

v/ Central Administrative Tribunal,
AHMEDABAD.
CIVIL APPEAL NO.1538 OF 1997
» C.A.T. O.A.No. 97 of 1990
¥ Smt. Jubeda Mohammed Iqubal Appellant
Versus
Union of India & Anr. Respondents
Sir,
In continuation of this Registry’s letter of even number dated ‘
the 1st March, 1997 I am directed to transmit herewith for

necessary action a certified copy of the Decree dated the 21th day of
February,1997 of the Supreme Court in the appeal above-mentioned.
Please acknowledge receipt.

Yours faithfully,

\ //\ _ /‘,—"\\

for Registrar (Judicial)




IN THE SUPREME COURT OF.INDIA._

CRIMINAL/CIVIL APPELLATE JURISDICTIONtified “o Se rue

e - pama
1844?1: Assistant Registrar
A Ry v 1907
No. ‘ ' ¢ cadesotpmeier .0 ari DY
°f Supteme Courkgef India
CIVIL APPEAL NO. 1538 OF 1987 —

Copy

ARISING OUT OF:

PETITION FOR SPECIAL LEAVE TO APPEAL (CIVIL) NO.667 OF 1996

(Petition under Article 136 of the Constitution of India from the
Judgment and Order dated the 17th August, 1994 of the Central Admini-
strative Tribunal, Ahmedabad Bench in 0.A.No. 97 of 1990) v

smt. Jubeda Mohammed Iqubal,

/o Sh. Pirmohammed,

Behind Rukhadiya Colony,

Rajkot. ....Appellant

Versus

1. Union of India,
Owing Western Railway,
through the General Manager,
Western Railway,
Church Gate,
\ Bombay.

i 2. The Divisional Railway Manager,
\ Western Railway,
y Kothi Compound,

i Rajkot. ....Respondents
21st February, 1997
~ CORAM:
i HON’BLE MR. JUSTICE B.P. JEEVAN REDDY
i’ § HON’BLE MR. JUSTICE SUHAS C. SEN
For the Appellant - M/s Jasbir Malik and Mahinder Singh

Y Dahiya, Advocates

} For the Respondents . Mr.N.N. Goswamy,Senior Advocate
Y Ms. Indu Goswamy and Mr.Arvind Kumar

Sharma, Advoca es with him.
The Petition for Special Leave tu Appeal above mentioned being
called on for hearing before this Court on the 30th day of September,
1996: UPON perusing the record and hearing counsel for the pérties herein

the Court took time to consider its Judgment and the appeal being called

on for Judgment on the 21st day of August, 1997 THIS COURT while granting
_yv WA Lwe —~Z%5%\ ) qui- =i e

leave DOTHﬁPASS the following ORDER:




oIt is not nacessary to examine the right of a jsaal repre-
sentative to raise the guestion of wrongful dismissal after
the death of the emplovea. The application had bsen dismizsed
on merits  and the order of the Tribunal doss not appsar to be
srrosnous on thiz point,

The appaal is, therefore, dismizsad with ne order as to
costs,”

ohearvad and carried into sxecution by all concerned;
WITHESS the Hon'bla Shri Az iz Hushabber Almadi, Chiaef Justics of

India, at the Suprema Cowrt, Mew Delhi, datad this the 21zt day of Fabruary,

) 1897,

(1.J. SACHDEVA)
ToINT REGTSTRAR
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SUPREME COURT

CRIMINAL/CIVIL APPELLATE JURISDICTION \
N
No. of 199
CIVIL APPEAL NO. 1538 OF 1997 1
Smt. Jubeda Méhammed Iqubal Appellant
Petitioner
Versus |
Union of India & Anr. Respondent 7 ]

CEN'RAL ADMINISTRATIVE TRIBUNAL, AHMEDABAD BENCH |
0.A. NO. 97 OF 199C

DECREE DISMISSING THE APPEAL WITH NO ORDER AS TO COSTS.

the 21st

day of February 7199 7

. swm s

=

' Compared with SHRI

Arvind Kr. Sharma,

' No. of folios Advocate on Record {or 41, o pesnondent

fRALED IN MY PRESENGR 1
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