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Shri Hariram Dube,

rRetd. Diesel Driver,

Quarter No.105/a,

Railway Colony,

Ganchidham. eeese Applicant

(Advocate : Mr. B.B. Gogia)

versus

1. Union of India,
Through The General Manager,
western Railway,
Churchgate,
Bompay - 400 020.

2. Divisional Railway Manager,
Wwestern Railway,
Ajmer Division,
Ajmer (Rajasthan) . «.... Respondents

(Advocate : Mr. Kyada)
Y

JUDGME N T

O.A. NO. 92 OF 1990

Date ¢ 14-02-1395

Per : Hon'ble Mr. K. Ramamoor thy, Member (A)

This application is concerned with the guestion as to
the stage at which a Govt. employee can withdraw his request

for voluntary retirement.

24 In the facts of the present casze, it is an admitted

position that the applicant who was working as a Diesel

i

Driver under Loco Forman, Ajmer Division, Gandhidham haa
sought voluntary retirement on 28th Lecember, 1988 giving
three months notice which would have normally expired on
28-3-1989. According to the aoplicant, however, he had
withcrawn this reguest on 20-3-8% itself which is disputed
by the respondents. 1In any case, it is also an admitted

position that the respondents had allowed the applicant to
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retire only vide order dated 8-8-89 and it is also an admitted
position that he was actually allowed to retire on 10-8-89.

The applicant as soon as he knew of a decision taken on 8-8-89
» -

had immediately mace according to him another representation

-

dated 9th August, 1989 stating that he wanted to withdraw the

earlier request. Inspite of this reguest, the applicant was

mace to retire on 10-8-8% taking the »nlea that Govt. had

already taken a decision in the matter to accept the voluntary

retirement. He continued this very plea in his letter of

0]

5-10-8% which was again rejected on 17th November, 1989 and

reiterated in the respondents communication of 6th December,

1989 (Annexures A/6 and A/7 respectively) .

Ja The responcdents themselves have admitted the position
that had the applicant withdrawn his resignation during notice
period, the respondents were bound to consider the application
and allow withdrawal of the resignation. The legal position
regarding the admissibility of the withdrawal of notice within
the time prior to the expiry of the notice period is an
accepted position and even the respondents in their written
statement submitted on 15-7-91 have stated "it is submitted
further that in terms of Railway Board's instructions vide
letter cated 1-5-1981, an employee can withdraw his request
for Voluntary Retirement within a period of 3 months (Notice
period)®™. It is the contention of the resoondents that the

. -

appliéanc had not withdrawn his request during that period
and the purported letter of 20th March, 1989 annexed at A/2
was only later brought in, and was an after-thought. The
counsel for the applicant has c¢enied this charge and stated
that he has obtained the receipt of Loco Forman In-charge
on the letter of 20-3-89 which had been produced at Annexure

A/2. 1t is the contention of the applicant that the applicant
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should not be penalised for the failure of one of the
employees of the responcents in not forwarding such &
reguest in timé. The respondents have not refuted this
evidence by way of any afficavit from the conCerned Forman
In-charge of Loco 3hed. As a reason therefor, the respond=
ents have staced in their sur-rejoinder that "the name of

Loco Forman given is not complete one as it has been said

tha

(r

Gagancass but no surname or anything has been shown

and therefore responcents call upon the applicant Co give

nd contention raised

[

full name and adcress of that person
by the applicant can be met with". It is surorising that
the respondents Rallways shoulc give such an excu-e since
the Loco Forman In-charge at that particular point £ time
is well within the knowledge of the responcents ancé the
formal derial by an affi.avit of the Loco Forman In-charge

coula certainly have been given without the resoondents

waiting for further details from the applicant.

4., 3e that as it may, the fact remains that the responc-
ents have allowed the present applicant to continue in office
beyond his expired notice period i.e. 20-3-89 and have
allowed the applicant to work till August, 1989, A further
point has been made by the respondents in support of their
theory of the withdrawal letter on 20th March, 1989 being
an after-thought, by stating that no reference to this
witharawal notice is founcd in the apolicactions mace on
9th Augu-t, 1982 or 5th October, 1983, While there is soOme
merit in thi- Goubt expressed by the respondents, this has
DJ ro be weighed against the possibility chat the applicant

N would have ceased to bother about his withdrawal anplication,
the moment he is allowed to continue to work beyond March,
1989, This might explain the reason as to why he did not
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oursue the withdrawal of retirement application till 9-8-892

as he might have legitimately presumed that the withdrawal

was accepted.

5 e The responcents have ctried to explailn the

[eN
[)

—
]
o3
[
o

o)

ccepting the resignation regquest on the ground that the

irstc le

1]

ter of Loco Forman of 4-1-1989, soon after receiving

(|}

the voluntary resignation requestc dated 28-12-88, had not
been received. Only when Ganchidham Loco Forman hdad reminded
the respondents in the matter on 5-5-89, the respondents

had taken action "after verifying the qualifying service of

the applicant"”. It is not clear from the statement of the

©

respondents as to whether the responcdents had actually acted
on the letter of the asplicant or merely on the reminder sent
by the Loco Forman. The re=pondenits have not shown the
reasons as to why the Loco Forman sent & further reminder

of 5th lay, 1989 as to whether it was uncer a specific reguest
of the applicant or otherwise. In the absence of any spefific
enquiry conducted by the respondents in this maccer, we are
unable to give greater credence to the contention of the

respondents about the withdrawal letter being 'concocted'.

5 As regards the furcther

point made by the applicant
that even ocherwise there was a formal letter withdrawing
the resigration before the actual cate of relief of the
applicant from service, we €O not holc that once a notice
period is over, the time limit for withcdrawal of resignation
can extend to the Cate of actual relief itself. The notice
oerioc is meant for the department to make alternacive
arrangements after the notice period. If the respondents
have made such arrangements, the contention regarding

cdepartment having to accept the withdrawal after a notice

eseeed
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ained. ©On this point, the Supreme Court

T

perioc cannot be sus
in the case of Balram Gupta Vs. Union of India (AIR 1987
2354) vide judgment delivered on 1-9-87 while gquoting an

earlier jucgment has laid down the law as under;

"our actention wa- also crawn O the observations

of this Court in kaj Xumar Vs. Union of Incdia(1968)

3 SCR 857 : (AIR 19562 5.C. 180). There the Court
reiterated that till the resignation was accepled

by the aopropriace auchority in consomance with the
rules governing the acceptance, the public servant
concerned has locus poenitentiae but not thereafter".

In this view of the 3Supreme Court, chere can be no dispute
regarding the legal position regarcing the period upto which
the resignation can be withdrawn. However, we ¢o hold that

in the facts of this case as cecreed by the 3Supreme Courtc

in the very same judgment Balram Supta Vs. Union of India

"uncue delay in intimating to the public servant
concerned the action taken on the letter of resig-
nation may justify an inference that resignation
had not been accepted".

-

fusal of the respondents not to consider the requesc of

]
e
®

h

the apnlicant for withdrawal of the application after

uncdue delay in intimating action taken, is pad in law.

Te Having staced¢ this position, the duestion, however,
remains as to the amount of relief that would be available
o the applicant. It is an accepted position that by now,
-ne normal cdate of superannuation has also come to pass.
In view of the fact that the applicant has not physically
workea on the job, he cannot be paid any wages for work
not ¢one. However, he will be Ceemed to have retired on
the due date of superannuaction only and the period from

10-8-89 to the normal date of superannuation & will be
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counted towards qualifying period for pension purposes.
This period will also be availaple for fixation of notional
increments in the scale of pay which was drawn by the
aoplicant and the further pension will have to be refixed
on the ba=is of this notional grant of increments. The
appolicant will have claim for arrears of additional
nension but not any claim for arrears towarcs pay for

che said period,

8. With the above remarks, the petition is allowed.
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(K. Ramamoorthy) (N.B. Patel)
Member (A) Vice Chairman
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