IN THE CENTRAL ADMINISTRATIVE TRIT UNAL
e AHMEDABAD BENCH Y

'TQXmH'

O.A. No. 80 of 1990
T.A. No.

DATE OF DECISION  25-11-1992

Shri M.G. Kaji

Petitioner
shri C.D. Parmar Advocate for the Petitioner(s)
Versus
Union of India and Ors. Respondent
Shri Aki | Kureshi Advocate for the Respondent(s)
CORAM :
t’!’he Hon’ble Mr. N.V. Krishnan Vice Chairman.
The Hon’ble Mr. R.C. Bhatt Member (J)

1. Whether Reporters of local papers may be allowed to see the Judgement ¢
2. To be referred to the Reporter or not ! »

3. Whether their Lordships wish to see the fair copy of the Judgement 9>

4. Whether it needs to be circulated to other Benches of the Tribunal 7=



Shri Mohmadhusain Gulamabbas Kaji

Manrdvall Street,
Kodinar 362 720
Dist., Amereli Applicant,

Advocate Shri C.D. Parmar

Versus

1. Union of India

Owing and representing
through :

The Collector,
Customs and Central Excise
Kothi Compound. Rajkot.

2. Deputy Collector,Customs and
Central Excise Collectorate
Centre Point, Karansinhji Road,
Rajkot.

3. Office of the Assistant Collector,
Central Excise, Bhavnagar.

4, The Office of Inspector of Central
Excise, Kodianr 362720 Respondents.

Advocate Shri AKil Kureshi

ORAL JUDGEMENT

In
O.A, 80 of 1990 Date :25-11=1992
Per Hon'ble sShri N.V. Krishnan Vice Chairmane.

The applicant was engaged as a Casual worker by

respondent No.3 on compassionate grounds by the letter
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by the letter dated oth April 1984 (Annex.A-5) by the
third respcndent because his father was a Gowernment
employée who died in harness < S5th January 1983 as a

i sepoy, It is stated .that,subsequent t o such appoint- |

| ment the applicant passed Std.V1II, which is the eligi-
bility condition fo appointment as a Sepcy. He states
that for some time he was also appointed as Sepoy but
his service was terminated on 31st May 1988 by the

* impugned o der Annexure A-1, issued by t‘g_a 4th respondent.

It is submitted in the application th::t:/applicant is a
wcrkvman and tﬁe respcndentst office is an industry and
the termination is violative of gecticn 25-F of the
Industrial Di sputes Act, 1942 (hereinafter referred to

as the I.D,Act, for short), The applicant has, therefcre,

sought the following reliefs:

(@) . That vcur Lordship be pleased tcdeclare and
| ' - hold that the petitioner continues in service
and his services cannot be terminated without
following the provisions of I.D,Act, Section
25(F), (G) and (H) and Rule 77 of the Central
Rules 1957 and allowing his juniors to continue.
The impugned order Annexure A-1, No.G-1/87
dated 31-5-1988 is illegal, inoperative in the
eye of law and ab initio void because it is
withoat jurisdiction,.

(b) e« The termination of service of the petiticner
is discriminatay and violative of principles
of natural justice and Art.14 and 16 of the
constitution of India,
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(c) « Further more, Your Lor dships be pleased to carder
the respondents that the applicant is eligible
and entitled to hold the post of Sepy on compad-
ssicnate graund, since his father and grand-
father s had alsc rendered services in the
department,. The applicant is fully and senic
most among all. The appointed Sepcy Mr,J.K.Rathod
only resumed the duty and applicant's services
are terminated is of no ctnseguences, nor condition
precedent., The applicant is entitled ot his wn
focting."

;o The responcents have f.led a reply contending
that the office of the Asstt. Collecta of Central
Excise is not an Industry and that it is in exercise

of the sorereign functions of the sState that the
respondents are di scharging their duties, Therefore,
the.applicant can have no élaim under secticn 25-F

cf the [,D.Act. It is stated that the applicant‘'s
case for appointnent as a sepoy was ccnsidered initia-
~lly but as he did not have the requisite qualifica-
tion of 8th Class pass, his case was re jected and

he was appointed only as a Casaal labourer .Subsequently
when the applicant cobtained the necessary qualification
hig case was again considered but by that time he was
overaced byé years 10 manths and 11 days. Thérefore,
ancther person was s2lected and to appoint the selected
person as sepoy, it was fand necessary to terminate

the services of the applicant by Annexure A-1 (rder.

3 We have heard the parties and perused the
reccrdse.
4, We are satisfied that the cffice of

Central Excise ca3nnot be considred to be an industry



%

because tkhe functions perfamed in this of fice are
the sowereign functions of the state viz, taxation.
Therefcre, prayer made relying on Section 25-F of the

i.D.Act is baseless and is rejected,

S5e Admittedly, the applicant was engaged as a
casual labaurer on ccnpassicnate gr cunds. Compd ssicnate
emplcyment is always rade by re laxation of rules, ‘parti-
- cularly regarding age of entry in service, etc, The
applicant7a‘s a casual labourer )is entitled tc be counsi-

dered for regularisation in Group D post and the post

of Sepoy is cne such Grap D post. The applicant has

been engaced as a8 casual labourer deliberately on -

compass icnate gr cunds, He oannot noWw be barred from

appointment to the Grap D poét of Sepoy on the onlf

gr cund that he is overaged)because his conpassicnate

engagement as cd3sual labarer was in relaxation of the
t rule, particularly regarding age, Such a casual lapaurer

cannot be kept cut of consideration for RExxXIXXKEKRYxX

regularisation on accaunt of his excess age,

6o In this view of the matter as wellas the fact
that the applicant had rendered about four years of

cont inuous service as casual labourer, the respondents
are baund to consider him for regulsr i'sat ion in graup D

post, notwithstanding h is' age,

T4 Therefire, we allow this Applicaticn partly

and direct the Ist regpondent to© ccnsider the case of
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the applicant for regularisat icn in the next Group D
vacancy that my arise, in preference to all other
candidates and issue suitable corders in accordance
with law, keeping in view the obser-vations‘ made by us

in this judgment.

e Application is accadingly dispcsed of,

(74} et

( R.CeBhatt ) ( N.V.kricshnan )
Member (J) : Vice chairman
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