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Per Honble Dr. R.K. Saxena 	 Member (J) 

The applicant who wanted to tread the path of 

Harishchandra and to uphold honesty and purity in the department 

was damned with penalty of stoppage of increment for two years 

without future effect vide order dated 12-9-1989, Annexure A-26 

2. 	 The brief facts of the case are that the applicant 

was one of the 25 Telephone Onerators posted at Modasa in the 

year 1985-1989. Other operators,than the applicant,had adopted 

practice of collecting rrney from the Telephone Subscriiers in 

the name of Diwali Bonus. They had collected an amount of Rs. 40,000 

. . 3. . 



3 

The applicant had opposed this idea but no heed was paid' 

However the applicant accompanied the Telephone Operators 

in order to find out as to wher&-'frOm the fljwali Bonus i&rvb  

collected and what amount from each subs ciber was collected. 

It was then that he could ae about the sum which was collected. 

The telephone Operators who were engaged in this practice 

were Shri C.R. Pate]., Shri D.P. Pate]., Shri A.B. Pate]. 

Shri P.M. Shah, Shri P.M. Modi, Shri U.N. Prajapati, Shri 

R.T. Upadhyay and Shri J.A. Wankar. It is contended that on 

13-1-1989 Shri J.A. Wankar gave a cover containing Rs 500/-

to the applicant towards the share of Diwali Bonus. Shri 

Wankar had also written on the cover the name of the applicant 

in his own hand-writing. The applicant immediately contacted 

the Chief General Manager and reported the matter • It is 

stated that on 18-2-1989 the District Engineer Telecomiirat-

Nagar contacted the applicant who handed over the cover 

alongwith the. money which was given by Shri Wankar. The 

said amount was, however, deposited in the accounts of the 

office and the receipt1was sent to the applicant, Adaiaexuza 

It is also stated that the matter was referred to 

Vigince Officer, Gujarat Circle, (Tel ecommun icat ions) who 

had sent a letter to the applicant to confirm if the letter 

dated 13-1-1989 was signed by the applicant,and whether he 

would like to give evidence,if necessary. The applicant 

gave reply in affirmative on 6-2-1989. The Viçilence officer 

then again wrote a letter dated 15-2-1989 to the applicant 

to identify the Telephone Operators who had collected the 

money from the subscrierS and whether the subscribers 



	

ou1d come forwdrci to we evidence in the mtter. The 	1icant 

ther€upcn wrote to the r spondent no. J to te ineQiate act i cn 

Ow in the .rtter oeuuse the ikephone 	ertors hQ come toxn 

by that time aOout the coxpith cfld they hd started ccxltactina 

the respondents as weil is the subscrioers. The 	piicant further 

cctended that the VLciince (Jfficer without 	Kiflç, 	rnquiry 

in the .UattCL, had bei 	itin to the apiicnt to adduce eviaence 

in su.port of the ai,Letion of co1ectiu-i of money bj the 

relephone u&erctturs wher 	the app.iicnt had been ccntinuousj 

su 	sting that the matteIL ma oe r terred to .B. I. qhat had 

happened in thz iniii which was entrusteu to the Vince 

ctficer, the apiicnt uia not knew out however he hmseIf 

ws serveu with chre sheet on 1-8-1989 unaet Riule 16 o± 

C5 (C) ukes, the diryes i-n this char,e shet y Annexure -24 

were as 

	

h ike orin us Teiephone Uerator M(as 	ou have 
comiained to vi iirICe officer, hmedbd regarding 

ctection of LLwaii bonus from subscrber Of i'4cds 
.xchane L some operators ot 14cdasa 

iinuir ws maoe b the higher authority with 
inoLv.au 	sbscriue 	t ivsa ee, and separate 
statement wa6 taKen Zofn ccncerneu TOs. 

hi.e'injuiry 	ur C0.i-aint found wrciiç. YQ 
,ere given an uorturiLt to suostantiate the aiiega 

~nStecO of giv-Lnq evidence you have ai1ecE-d 
the athorit hdV.LnL, taiLed to make inqui.ry proper1y.  

Li C ±L ths ufltcunuea COiTiiLnt and indscjjjne 
it Lb proJose t¼d taj uiscLpiLniry action aintt you 
under 	(Jt) kuies1965 for the foiiin. charges 

iuoruLnatiLn with hiher athorjt.. 
BtCadi Of discipne. 

to krove the akiegtions." 
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he 	piLcnt subtittea expianat.0 CL' 8-8-1989 deny thL, the 
chres 	and 	so euhcsLzn 	ht the fact of co1ecticn 

of 1iwli. b'xis oucht LU have been £nqu.red into properi 

and n aetal bac noth_nç .is uone ano ultimately the onus 

was shifteci on the 	piictnt hi.j:nsejf 

3. 	 Thesub-D.Lvis.Lonai fjjc€.r Teier.phs Mc.dasa 

who ts punishinç authori4y, paseci order of punishment on 

12-9-1989, nure -26 Ln w h-Lch, he heid that the applicant 

nspite of pp Grtun.it t prove the ileçatLons of the compla tnt 

beniven, faieo to rove There v<ls no evidence ei the r fr om 

the sQe of the subcriers or from the ik leph u-ic Operators 

It Lstherejcrehejcj tNt he( 	iLcnt)haci icie a 	complaint 

nd eriterento unnecesr corrsu,aer,ce with the ViQf1flc 

ufficer arid ±x 	vLsLul nneer Ilecom. The explanon 

of the dkLcunt was 	not 	 unishrent 

of stoae of £nceirnL ior to eaLs without future effect 

was pased The piicdnt preferred aeal nneure 	cainst 
th s order on the r,unds that no cportunty ws  given to the 
apliont dflu reiLnce w 	placed Lin the eviaCflCC wh.d-i was 
recorded c4-the back of the wcis not rrde KflU-ifl 
to him. it as also cntenued that rlo proper  and quLck Inquiry 

was irde ainst the Teicph one Opertc,r s xx who hau collected 
I) iii u-ius, it ws ,the refore1  ured that the cruet of un  Ish ment 
is iiegQi,void afld inetfective arla shcuid be quashed. 

cuordj.n, to the contention of the a 	Cant,appeiws preferred 
by hLn on 2u-9-1989 but ncthin was hearu ftom the peliate 
uthority and heretce th 	-cctiLn was filed by him in the 

year 1990. 



1.1 

he rt ents cutestea the case arso the reply 

was oroJht on recora thrch enihh p 

District 	fler 	 HiArntnar. It is averred 
c 	j-jj of therescnuents that the aitcant hac,  mLSccxdjcted 
hjf no ther were sovt:re chres 	nst hi I 	It is also 
sttea that the aiicnt ha iacje 	coapiiint Cn 1-1-1989 
bcjt cujjectj. Lrj  of iwaj. Bonus oit the sQme cLuid not oe 

estoiisheci aespite the 	th.t S1fticit time and OPportunity 
was given to him oy the 01 Viiice oticer out there was no 

LiL- lD evidence in 	poi of the sne 	It was however true that the 
dj)liCd.flt haa given a ccwer c)ntninL. 10 notes edch of Rs. 50/- 
to sh r.L s .. hrivcistavu the then Jistr ict Mnaç3 e r, re iecom:flfl tCt ( 
HiiflTdtngar who ho Qepositea the 

01- 
iont in the Civil e posits 

on 2c2-19j9 it is also thse of the respondents that if the 

ci"tiict had Co;ne to xkx kno4 of the iiiecgal cGilection of 
i)iwai BUius fiom the subscrjoers by the ielephe Operators 

the rnattr ouqht cohave been brought to thc notIce of the 

officers oi the oeprta- nt so tht iuuedi.Le dCtJ.XIS could have 
'- been taicen. it is 	 that the ai.tc 	was found gu1t; o 

:niscauCt vana he was thereto€ punished and the deal 	rejecte(. 

5• 	 fhe uestic for c 	iderati 	before us is whether the 
jiliCflt hcic, £flISCLfldUCtCO 	 na if rier ..pportanity was 

to h ii. it is a -Ls L,  to be seen whether the• was any procedural 
iiJegaiit or not e  
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6. 	i'he mn point of 	case is tht the ap1icant 

had .UdQC a co,p 	nt ginst hs coi1egues 	were involved 

in Lhe rcttce of colt ectLri 	 IlLrey from the £eieph cxie 

uoscr ibers in the nau of Ln.wai. lionus, in suppori of this 

cutentiori,the amount of Rs.500/- wh ich ws given to hm in a 

cover hvin the nau ot the 	piicant in the hanu ritinq 

ot hr i 	anar,is 1su hnded over soon after he ws 

cuitacted o the )istiCt ngineE.r TeLecorn.It a.ears from 

the taits that the mitter was erAtrusceu to the Vigiiance 

OfiLCeL of the aepQrtant to iqqu.Lrp Lnto. 4e hQve g ci'ie 

through the ti.e ut the ueprtment to tina Out aS tO what 

anu in hQt icL in ws Qoiie o the Vigiirice OfiLer 

	

persai or the iepLtmer..tai tie 'as nece 	ttted cecause 

it had been the case of the cppiCant that no docurents or 

eviderice of the V14iionce officer was given to hij £hj 

t..le is not reitea to uiij, this case cut papers relating to 
e 

other intters,ur& aiso attchea and th rtote we tr0ced out / 

so 	of the papers reiuting tc this case, the vigi1nce 

Officer had oeen 'rtrn tQthe a p.LlCant tO produce evioence 

in suporc of his cases  t is surprsi 	that the Vigilance 

Ltticer wanted the <ileatiL5 to be estabjihed by Ubtax 

ircucinj the witnesses b' the 	picLnt hmse1f. £he compla mt 

which was mauc M 13-1-1989 <is <a self speajirio because in this 

ccrp La nt the teiehcne numbers, fldii3 eriC aduresses ot the 

/ 



suoscribers anci the a,awnt vvh Lch w a6 colecteo by the 

£eiehcre Olerctcrs,wez gven, It was rei 	not possible 

±cz the dpicint to orin those subscr.Lbers be±ie the 

Viince orticer. iAS 	ZLti ot 	he V]-ilence Citir 

ought to have taxen the troub.e to ctdct these withesses 

nd to tina out the truth, in th is connect ion, the c.nterit ion 

0± the applicant that imreQite ctitn w 	necssr in the 

.riatter and the cicCOufiL b,-QjcS of the subscr.ers in which the 

ncrie Y  whih wcs given by the.i to the Teiephone t4rtors 

s iaii 13onus, w6 written, 	reJLeu to be gone thrcuçh but 

no such actt 	ws ten In this ftie ot the Depoxti-rnt, we 
could i 	ur hanu on so çers in the torm ot letters to 

1'eiehunes MOoa 	written by soe subscrkbers, 2he 

which has been usec in th -.ese letters is one cirid the 
It LTL1 .  be rerc 

fi 	ou ori. £qquir 	LLwajj Bonus 

i 	lie to s 	that I Uo not know nothing 

in the abuve frtter1, 

£hese letters are d in nunbers•  It aper irorn the 	nrit- 
in 	in4uir ws conQucte 	the concerne4 ersu- 

IX intertu tht the Vigiience bttcer ws not interested 

tinainy out the 	%- 	it cnnet oe tLLotten that the 

hu hnaea over the envejo,e cOntaining • 	5oo/_ 
to Jistrlct ns  ineer ieecocnn, 	 and on that envelope 

'.9.. 



the name of the applicant was written by Shrj J.A. Wan]çar 

in his own handwriting. At least J.A. Wankar rrust have been 

interrogated. But there does not appear any such statement 

in the file. Since the complaint which was iniired into by 

the VigilQnce Off ice, was the basis for taking action against 

the applicant, it was necessary 	before serving charge-sheet 

on him, these facts ought to have been brought to his .otice, 

whn we look at the charge-sheet or the procedure adapted 

for punishing the applicant,we find that it was not done and 

the principles of natural justice were violated. The language 

of the charge-sheet which is cioted above itself speaks that 

the DisciplInary Authority was not prepared to disse even 

the name of the authority who conducted the inquiry into 

the complaint made by the applicant. 

7. 	 The charge sheet as pointed out earlier indicates 

other grounds of insubordination with higher authority, breach 

of discipline besides the failure to prove the allegations made 

in the complaint. We could not find any material from the 

dperatmental fi.le to substantiate first two grounds of the 

charge-sheet. If there was any evidence to that effect, it 

should have been disclosed to the aPlican/in the charge sheet 

itself or by making the copies or substance thereof avilatle 

to the delinient employee. Undobutedly,the rules of natural 

justice would have to be observed in any proceedings even 

by a domestic tribunal. The applicaticn of the principles of 

natural justice 	 LiC cf 	ollty In nnce 

iL is meant to assure thot th1party concerned has an opportunity 

10,, 
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of being heard, the, principle of audi alterarn partem. 

Lore Harman J. in Burve Vs. Kthematograph Renters Society 

Ltd (1958) 2 All E.R. 579 and approved by the Supreme Court 

in Suresh Vs. Kerala University (1969) 1 SC2 317A1R 1969 Sc 198, 

described the reoujrements of natural justice in the woxds : 

to What then are the requirements ot natural 
justice in a case of this ]. First, I think 
that the person accused should know the nature 
of the accusation made) secondly that he should 
be given an opportunity to state his case,and 
thirdly,of course that the tribu.al  should act 
in good taith. I do not think that there really 
is any thing rrore". 

Testing on this touch-stone,we find that the evid::rice or 

instances of insubordinatIon with higher authorities and breach 

ofi discipline was neither available nr was nde kflOWflr to the 

applicant. The disciplinary authority too does not appear to have 

acted in good taith. 

8. 	 Another question involved in this case is as to 

what should be the course in conducting the enquiry when the alle. 

gation in charge-sheet are based on such evidence which is 

categorically devtized by the delinquent employee. This point 

camfor decision in the case MalvinderjitSin Vs. State of 

Punjab 1970 SLR 660 (FB) and the view which was subseiently 

approved by the Supreme Court in ShadiLalGupaVs, State of 
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Punjab AIR 1973 SC_ 1124, was : 

" It is open to the punishing authority to collect 
any material either itself or through any specialised 
agency like the Vigilance Department to acquaint it-
-self with the real facts in order to take a deCiSion 

whether any action is to be taken against the employee 
and if so, what action ts to be taken. But if such 
an enquiry is made and. material Is collected on the 
basis of which a prejudicial view is taken against the 

employee and he is charge-sheeted under Rules and wth 
a View to impose one of the three minor punishments 
then the employee is entitled to andequate opportun-
ity to make a representation to show that (1) he is 
not guilty,and (2) that the proposed punishment should 
not be imposed on him, being excessive. It suld be 
impossible for an employee to make such a repreenta-
tion unless it is n*de known to him the material 
on thE/basis of which it has been decided that he is 
guilty and that particular punishment be imposed on 
him. Without being sup:lied with such a material he 
cannot make a effective and real representation.'1  

It is true th.tin the cases of minor penalties, the evidence 
is not always required to be written but there an= may be exceptions 

thereto depending on the nature of the case, It can illustratively 
be sa that if any preliminary eqnuiry is mde and those facts 
arnade known to the delinquent employee, such a case falls 
within the exceptions and the option is given to the enquiry 

of ficer to act accordingly. This discretion should be exercised 
judiciously. The present case before us is 	a case of exceptional 
category. Thus we hold that the prejudice is caused to the 

.12.. 
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applicant for withholding the material if any, from him and 

thereby denying an opportunity to him to defend himself 

properly. The facturn of his denit has also not been taken 

into consideration. 

QI  

9. 	 We had mentioned in the bgirgt c find 

out the nature of mis-conduct from the charge-sheet. The 

mis-conduct had been shown in three ways and the first ground 

was insubordination to the higher authorities, As a matter of 

fact, frOm the material which has been put up before us by iq 

way of counter-affidavit and by producing the original 

departmental file, we could not locate any such thing. If 	tt 

employee were not working in a manner in which they were 

required to have discharged their duties; and if those facts 

are brought to the ncvUce of the kligher authority, it can hardly 

be called insubordination or breach of discipline. The applicant 

in this case had written letters in reply tithe  Vigilqnce officer 

or ofer officer5 	 he had been receiving letters from 

igilence Officer to explain one or the other points in respect 

of compaaint made by him or to produce the withesses. If this 

correspondence is cemed as an act of insubordination or breach 

of discipline,we can hardly subscribe the idea. So fr as the 

other point of fai.ure to prove the allegations of the 

complaint is concerned, we have already discussed the same and 

concluded in negative. 
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10. 	While referring to the so called evidence,we 

never intended to scrutinise the same as appellate 
, 4c5rt L- 

Cout, but the purpose was whether it was a ca5e of no 
Al 

evidence and whethe the rocedure adopted was free from 
I U— 

legal i4tfJliiusttes. Our conclusion isthere is violation 

of the pr2nciples of natural justice in the procedure. 

The prejudice was casued to the applicant who was not 

allowed access to the alleged evidence collecteM by the 

Vigilsnce officer or from any other ource.  The explanation 

of the applicant was not considered. For all these reasons 

the order of punishment and which is maintained k in appeal, 

is not sustainable in lawi erefore both the orders are 

iashed and set aside. 

The Cost is made easy. 

(Dr. R.K. axena) 
	

(K. Ramamoorthy) 
Merth3r (J) 
	

Member (A) 

*A5. 


