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CENTRAL ADMINISTRATIVE TRIBUNAL 
AHMEDABAD BENCH 

0.31. NO. 446 02 1990 

DATE OF DECISION 09-03-1993 

	

Kihorkumar & Another 	 Petitioner 

44 

Uoadhyay 	 Advocate for the Petitioner (s) 

Versus 

	

Jnian of India & 0ther 	 Respondent 

L •!:. iiTi n  
Advocate for the Respondent (s) 

CORAM 

The Hon'ble Mr. K.?. Petal, ViCe Chairman 

The Hon'b!e Mr. K. ?anrmaai- thy, hemoer 	) 

JUDGMENT 

 Whether Reporters of Local papers may be allowed to see the Judgment ? I 

 To be referred to the Reporter or not ? 

/ N 
Whether their Lordships wish to see the fair copy of the Judgment ? 

Whether it needs to be circulated to other Benches of the Tribunal ? 



Kishorkumar, 
3/0 Naginuas kaval, 
4, Panch - heel Society, 
Sanand List., 
Ahmedabad. 

pravinChandra, 
s/o Tokarbhai Gohel, 
376/8 Sarvodaya chawl, 
Near Hirabhai Chawl, 
R a j pur, 
Ahmedabad. 	 ..... Applicants 

(Advocate : Mr • C.S. Upadhyay) 

Versus 

The Union of India, 
Through the General Manager, 
;estern Ra1lay, Churchgate, 
3ornbay - 20. 

The ginancial Adviser and 
chief Accounts Officer 
(Administration), 

Western Railway, 
Bombay. 

I'hc Senior Accounts Officer 	&s), 
Western RaiL-Jay, 
abarmati 'L' Cabin, 

Ahmedabad. 

Shri H.C. arji 

Shri M.O • Tewani 

. Shri C.P. Joshi 

Nos. 4 to 3 Clerk Gr. I 
C/o Sr. Accounts Officer, 
(w&s), Western Railway, 
Saharmati 'U' Cabin, 
Ahmedabad. 	 •.••• ReSPOfl(efltS 

(A(fvocate : Mr. R.M. yin) 

J U D G N E N T 

O.A. NO. 443 OF 1990 

Date : 9-5-1995 

Per : Hon'hle Mr.K. Ramarnoorthy, Member (A) 
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The present apolication has been filed seeping 

a higher de:med date of :romotion to the a:plicants. 

The present applicants were mi tially 

aa'oirited as Clerk Gr.II in the Office of the 

Assistant Account Officer (i&S) Bhavnagar Para on 

27_1_1'981  and 20-2-1981 and the fol1oing facts 

in their service history are not in disput. The 

resondent Railway Administration had decided to 

re-organise the Accounts Deparnent by virtue of 

letter of 15-5-1980 (Annax. A/i) and sought oations 

from all its serving employees to decide on proposed 

new units of seniority groups of Accounts departmnt 

with effect from 1-4-1982. The present applicants 

who were serving in Bhavnagar opted for .aharmati. 

The 3cflame itself provided that once the option is 

exerci- ed for a particular unit, the applicants 

would be deemed to have seen allotted to the new 

seniority group whether or not they actually had got 

transferred to new units. The present applicants 

who had exercised their options in 1981 itself 

formally gaL transferred only in 1988 but their 

seniority position in 3abarmati was duly notified 

in the orer of 31-3-1982 Anncaxure A/3) 

The controversy as raised in this case pertains 

to the promotions which occurred during this inter-

regnum between 1982 and 1988. 

It is the case of the applicants that when 

the post of Junior Accounts Assistant became 

(-I 
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available in 1985 even thoagh the applicants were 

qualified Clerk Grade II by jirtue of their having 

passed their Ap.enc jx-2 examination in October, 1 9 

and May, 1985 respectively, these promotions were 

given to the local candidates available in Sabarmati 

ignoring the rights of the present applicants merely 

because they were in Shavnagar. After their physical 

posting in sabarmati, they had again represented in 

the matter. However, the applicants were denied 

such promotions on the ground that these vacancies 

were to be filled in by direct recruits as oer 

reply gien on 9-3-1990 vide letter No.A&3/331/ 

5. 	in their reply dated 4-2-191, the respond- 

ents have sought to explain their action in 

prOmoting 3 of the employees who were senior but 

who had not passed Appen6ix-2 examination on the 

ground that they came within 25% of the vacancies 

which had been kept reserved for unqualified 

persons. Along with the reply, the respondents 

have also chosen to attach exchange of notes which 

had taken place in this regard. It is seen from 

the corresoondence dated 14-6-1989 (Annex. R/5) 

that such adjutments should preferably be done 

at the co' t of deficiencies in the direct recruit-

ment quota as direct recruits are yet to acquire 

any rights within the saidystem. 
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In any cae, apart from the fact that the 

respondents have not made available, any specific 

orders in this regard, it is also clear that such 

a provis ion cannot be at the cost of qualified 

oersons, if available. The case for promoting 3 

unqualified persons is clearly not established 

:pecially when 2 qualified candidates were available 

from within the unit itself though they were then 

It 
	

at Bhavnagar. 

It is true that the apolicants in their 

reresentacion on their posting at sabarmati have 

made reference only to the vacancies that were 

then available at 3aharmati and they have not made 

any refcrenco to their higher claims over the 

unqualified act-sons who had already promoted. In 

the narrow sense of the request made in the 

representation, the rca ponoents were perhaps correct 

in their re)ly that she new vacancies had to be 

filled in only from the direct quota. At the same 

time, the respondents had aido-steaaed the basic 

issue a to whether the oresene aoplicants had 

hi;hLr claims to be promoted to the post of CG II 

even if necessary  by reverting CG ii who had oeen 

promoted earlier but who had not qualified the 

Appenix-2 test. This Tribunal has no doubt in 

its mind that the present applicants had a right 

first to be promoted against OG II post over the 

promotees from within but who were unqalified. 
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8. 	At the hearing stage, the applicants stated 

that the other unqualified CG II have retired by 

now and the present applicants' request was only 

for being placed at the appropriate seniority slots. 

The Tribunal has not enough material to go into the 

question of the seniority slots as to the dates from 

which VCCPflCICS in CG-I became available and its 

assignment in the seniority positions as between 

promotee candidates and direct recruits. 

	

9, 	We would, therefore, direct the respondents 

to reconsider the whole issue and allot the present 

assslicants suitable positions in a regular oot in 

the seniority list as is available to prornotees over 

any unqualified promotee as might have found place 

in the seniority list after 1985. This is directed 

to be done within ten weeks from the date of the 

receipt of a co; y of this judgment. Applicants to 

be informe of their position with d 	 in seven days 

after it is fixed. 

10. 	Jith this direction, the ap)licution is 

disoosed of. No order as to costs. 

K. Ramamoorthy) 
Member (A) 

(N 	a te 1) 
Vice C airman 

kvr 


