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Joseph Suleman

C/o. Kiran K. Shah

Advocate |

3, Achalayatan Soc, Div. II

Nr, Memnagar Fire Station

Ahmedabad, ’ Applicant

Advocates Mr, K.K,Shah-
Versus .

1)Union of India, Notice to be
served through,
The General Manager
Western Railway
Churchgate, Bombay,

2)35r, Divisional Engineer (III)
Western Railway
Baroda,
3)Assistant Engineer
Western Railway
Anand, Respondents

Advocate; Mr, N.S., Shevde -

MENT

C.A, NO, 329/90

Dated 13th November 1997

Per Hon'ble Mr, V,Radhakrishnan, Member (A):

The applicant in this 0.A, was working as
Temporary Status Casual labourer under Respondent No.3
for sbout sixteen years, He was issued a chargesheet
dated 26.8.88/8,9.88 - Annexure A, The charges were

as follows:=-

" You have produced bogus/spurious service card

in your favour and got job as TS G/Man under

CPW (R) Anand. On the basis of above service card,

Thus you have cheated the Railway Administration

for securing employment in Railway",

An Inquiry Officer was appointed, He submitted
the Inquiry Report. The applicant was found guilty

of the charge ;nd he was awarded penalty for removal
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from service- Annexure A-1l, The applicant filed
an appeal against the punishment- Annexure A-9, This
was rejected- by the Appellate Authority,., Being
aggrieved by the rejection of his appeal, the applicant
has approached the Tribunal praying for the following
reliesfs:=
(A) This Hon'ble Tribunal may be pleased to quash
and set aside the chargesheet Annexure 'A' and
the order of the Bisciplinary authority and
appellate authority which are annexed at
Annexure A~l & Annexure A-2 respectively by
helding it as null and veoid and illegal,
bad in law in utter vio}ation of principles
of natural justice and fairplay and hence
requires tc ke gquashed and set aside and ﬁhe
respondents be directed to reinstate the
applicant with all Fonsequential benefits,
(B) This Hon'ble Tribunal may be pleased to
allow this application with costs,
(C) Any other order or direction may be deemed fit

in the interest of justice may be passed,
J ¥ <

The applicant has challenged the action of the
respondents on several grounds, First relates to the
guesticn as tco whether the allegations against him
onn his misconduct can be covered under the Railway
Servants (Discipline and Appeal) Rules because the #
event happenad before he was appointed as a Railway
servant, Secondly, the chargesheet was issued by
the Assistant Engineer who is not authorised to issue

vod



.

]

the sam

1]

as he is only Group B Junich scale
Gazetted Officer and he cannot impose major penalty
of rembval from service as per Railway Servants
(Discipline & Appeal) Rules. Thirdly the
chargesheet was issued mechanically on instructions
from General Manager- Annexure A-5 to terminate

the services of casual lakourers, Fourthly, the

chargesheet issued was vague., It is not
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ent to'indidate the intention to the chargef
officer ®egarding his alleged misconduct. Fifthly,
the prosecution is responsible for proving the
charge. They have not been able to deo So.

Sixthly the Inguiry officer did not examine any
prosecution witnesses. The B.JW,I.(C) Bhatia who
had allegedly issued the Service Card was not called
an@ examined. Further in list of witnesses no one
else is menticned as witness. Further the
applicant was not supplied documents even though
demanded by him, Moreover, there was no Fresenting
officeron the respondent's side to substantiate
the charges., Two Defence Witnesses were examined
after the proceedings, the order imposing the
penalty and the Inquilry Report was served on him,
The Appellate Authority while considering the
appeal of the applicant did not consider the

various points raised by him and mechanicall

confirmed the orders of Di

14)]

ciplinary Authority.
The respondents have contested the contention
of the applicant., They have said that the service
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card produced by the applicant purportedly issued by
the PW.I. (C) Bhatia was verifis¢ from the |
office of PW,.I.(C) Jamnagar who was having the
records of Bhatia's ¢ ffice and it was since closed,
The P,W,I,(C) Jamnagar informed on 6,1.89 that on
verifiecaticn of 0l¢ records of PW.I,(C) Bhatia
like TI Register, Attendance Regiétef etc, it was
found th;t no such person named JosSeph Suleman was
recruited as Male Beldar (MB) and no such service

card was issued to the applicant, It was also

0

tated that the rukber stamp used on the

6]

ervice Card produced by the applicant did not

tally with that of P.ﬁ.I. (C) Bhatia and the
respondents came to the conclusicon that the service
card was bogus, spuricus and forged and fabricated

by the applicant, The respondents also denied the
contention of the applicant that P.W,I, (C) Bhatia ‘
had given any instructions to the applicant to report‘

to Barcda for further duty.

The respondents alsc denied that the applicant
/&ﬂv// Wads working under P,W.I, (C) Bhatia or Works Manager
Pratapnagar in 1974, They say that the applicant
worked only for a few days in May and June 1974 under
Works Manager Pratapnagar and thereafter his
services were as shown in thé card, The apnlicant
was not granted temporary status in 1974, As the i
applicant had never worked under P.W.I.(C) Bhatia, the
service card produced by him tec that effect is'bogus.
According to them the applicant was engaged under

P.W.I,(R), Anand om 21,7.86 as temporary status
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Gangman. They have denied the allegation that
respondents had taken acticn against the applicant on
the basis of instructions received from the General
Manager, Each Unit of a Divisicon was required
to take action to verify service cards produced by
the Casual Lakourers and persons who had produced
bogus service cards were to be punished, They have
stated that action against the applicant was taken
as per Railway Servants' (Discipline & Appeal)Rules,
Ipquiry was conducted as per rules and during
inquiry it was found beyond doukt that the applicant

a4

had secured a job on the basis of the card for

n
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the period shown is bogus, as no such card wa
issued by P.W,I.(C) Bhatia, List of documents

relied upon and the list of witnesses were already
mentioned in the chargesheet., C,P.W,I, (R) Anand

was shown as witness., Documents were supplied te

the applicant. The casual labour service.card

issued by the P.W,I. (C) Bhatia was available with
the Disciplinary Authority. This document was not
suprlied to the applicant but.he was given

liberty to inspect the same., The charges framed
were not vague but specific. The Inquiry letter
issued by P.W.I,(C) Jamnagar stated ﬁhat no card

as produced by the applicant was issued by that
office and it was also 6fferred to give a copy of the
letter to the applicant but applicant refused to
accept the same because it was not mentioned as

List of documents in the chargesheet., The Statements

R
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of Depositions were récorded by the Inquiry Cfficef
and twe defence witnesses were also examined by him |
and enough time was given to him for submitting
his final defence statement, Thereafter the Inquiry
Officer submitted the reﬁort to the Disciplinary
Authority and held the applicant guilty of charges
and the Disciplinary Authority issued penalty of
removal - from service. The applicant has not produced
any witnesses to substantiate his claims that he had
~worked under P.W,.I.(C) Bhatia. So far a the appeal
of the applicant is concerned, the Appellate Authority
gave a personalbhearing to the applicant alongwith his
Defence Counsel in May 1990 and passed a speaking
order rejecting the appeal after going through all
the documents is correct. They have also stated that
the charge against the applicant is fully preved in
the Inquiry. The applicant was given enough time
to prepare his defence, There was no delay in deciding
the appeal, They denied that entire inquiry as well

as the orders passed and issued were free from bias,

malafides or victimisaticn, They have denied the
allegation that the inquiry was merely an eyve-wash,
The applicant has filed a rejoinder in which he
more or less repeated the arguments given in the ©.A.
During the arguments Mr. K.K.Shéh, learned
advocate for the applicant mentioned the following
prointss-
He stated that the respondents issued the
chargesheet on receipt of the iﬁstructions of General

Manager to terminate the services of the casual
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labourers, There were no criminal complaints lodged
against the aprlicant about cheating nor any vigilance
oor CBI Inquiry was initiated., The chargesheet is very
vague about misconduct committed by the applicant and
when the chargesheet is vague, the allegations cannot
be met by the.charged officer., On this account it
requires to ke quashed., In this connection he quocted
the judgement of the Hon'ble Supreme Court- 1986 (3)
SCC 454 Sawai Singh V/s State of Rajasthan,

Further he stressed on the point that no
prosecution witnesses were examined, PW.I., (C)
Bhatia was the office which issued the casual labour
service card, Because the office was closed, P.W.I,
(C) Bhatia was not called as witness, He should have
been called as witness to prove or disprove about the
genuineness of the card, The listed out witness
is only P.W.I,(R) Anand but sven that person was not
called to substantiate the charges, In support of
1is arguments he has cited the following judgements:-
(1) 1950 (12) ATC 353 Para 5 an@ 6, K.Chalamaiah
(2) 1989 ATR page 29 para 10 g to 20

Dr. 0.P.35, Luthra
(3) 1990 (12) ATC 350 para 5 Trindha Panda
(4) 1990 (14) ATC 99 para 7, V;D.Joseph.
He further stressed on the point that the appiicant
was not suprlied the documentg regquested by him
and this lacuna vitiated¢ the inguiry. He had shown
the following cases in support of his arguments:- ’
(1) 1987 (2) AIC 205 para 4 to 6

Pattipaban Ray V/s Union of India & Ors.
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(2) 1989 (9) AIC 21 vpara 4
Jagannath Behra V/s Union of India
(3) 1989 (10) ATC 565 para above 6
Sachidanand Singh V/s Union of India
(4) 1950 (14) ATC 95 npara 8, 9

V.D.Joseph V/s Union of India

He pointed cut that the applicant was cross examined

by the Inquiry Officer, Such a procedure vitiates
the inquiry as held by the Courts in the
following judgements s~
(1) ATR 1958 SC 96 npara 9 to 11, 13,
2C, 21, 24.
(2) v.D.Joseph V/s Union of India
1990 (14) AIC 99, para 7
(3) 1991 (18) ATC 560 nara 6, 7
K., Kannan V/s, Union of India
(4) 1991 (18) ATC 33 para 11, 12
G. Sela Vathy V/s Director Social
Welfare,
(5) 1987 «(4) ATC 727 para 5, 7, 8

Prem EBaboo V/s, Union of India,

He also pointed out that the Inquiry Officer did

not appreciate the statements given by the Defence
Witnesses, He also pointed out that no direct
evidence was produced subétantiating the charges,
He also argued that the orders passed by the

Disciplinary Authority as well as the Appellate

Authority are non-speaking orders and hence perverse,

Accordingly, the pebalkty reg-uires to be set aside,

The Railway Administration have not been able to

.«10
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prove that the service card produced by the
applicant is a bogus one. In so far as tbe question
of exhausting the remedy of revision is concerned,
he stated that once the petition is admitted, that
contention cannot be raised,

Mr, Shevde, the learned counsel for the
reSpondents‘denied the arguments of the Counsel
for the applicant, He stated that casual labourer
service card is utilised only for identification
and not for regularisation, Thee card is not
issued for granting\temporsry status, He denied

the argument of the applicant that he obtained

employment on the basis of the working at Pratapnagar

is not on the basis of the serfice card, The
applicant had produced the card to the department
before securing employment, The card being bogus
and fabricated, he had committed misconduct, In

so far as the question of competence of authority

he stated that the Assistant @fficer, namely, Asstt,

Engineer is the appointing and Disciplinary Authority

for Group D employees under the Railway Servants
(Discipline and Appeal) Rules 1968, He also
pointed out that the applicant had not produced

any evidence that he was apnointed by any authority
higher than ﬁhe Assistant Engineer, He denied the
contention of the applicant that the chargesheet was
issued mechanically with closed mind on the advice
of the General Manager, Departmental action was
taken against all those employees who had secured

employment by producing fabricated Casual labour
11
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Service Cards, The applicant had not worked.under
P.W.I.(C) Bhatia during the period he mentioned in the
service card, It was not necessary simultaneously
to lodge criminal case with departmental action.
There is on record a reply reCeived from Executive
Engineer (C) Jamnagar stating that the applicant
was not employed under P.W,I, (C) Ehatia and
it was made aware to the apnlicant, The letter was
issued to Executive Engineer, Jamnagar to depute
some officer with relevant records before the In@uiry
Officer as the 0ffice of the P.W.I. (C) Bhatia had
been closed, So far as the documents are concerned,
the documents were inSpécted by the applicant and the
copies were supplied to the applicant,As no Presenting
Officer was apvointed by the Disciplinary Authority,
the Inguiry Officer had to work of asking certain
questions regarding the matter, The Inquiry Officer's
report is based on the evidence in the inguiry ahd
the applicaznt had not been able to prove as bias,
There is sufficient evidence on record to warrant
punishment imposed., In sco far as the orders of
the Disciplinary Authority and Appellate Authority
are concerned, they are speaking orders, He also
menticned that anrlicant had not exhausted remedy of
revision before approaching the Tribunal,

We have heard both the learned counsels and
gone through the documents, We may first deal with
the preliminary ocbjection raised by the respondents
that the applicant had not availed a remedy of
revision under Rule 25 of Railway Servants (Discipline

el
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& Appeal) Rules 1968 against the order of the
Appellate Authority. It may be pointed out
that the okbjection was not raised by the respondents
when written statement was filed. Rather this
objection has been taken by filing M.A. in Feb,.1995,
It mav be noted that the aponlication was admitted
as far back as 18th July 1990. The respondents

have taken nearly five years to take this cbjection,

We feel that the objection should have been raised

=
i

well in time and kefore the matter was admitted.

This preliminary objection cannot be raised when the
matter has been admitted and at this ;tate stage,
Moreover, the question of filing revision is only an
optional remedy available not only to the applicant
but also to the respondents, There is né & dispute
that the applicant had filed appeal and it was
rejacted, We therefore reject the contention of

the respondents that the applicant should have

o

exhausted

-h

remedv of revision be

!

the Tribunal, In sc far as the cuestion as to whether

ore approaching

criminal

0
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edings should have been initiated
against the applicant or whether only departmental
proceedings are sufficient, it is open to the devartment
to take departmental proceedings to find out truth

about the allegaticn, Hence the course adoptef by

the respondents to issue chargesheet cannot be eradtenge
challenged on the ground that no criminal proceedings
were initiated against the applicant., However, a
perusal of the chargesheet indicates various 1a¢unae.

It is of utmost importance that charge of misconduct

13...
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shoulc€ be specific, The documents and witnesses

which were required to support should also be
be
mentiocned, The manner in which a chargesheet Ashould/

-

drawn, is menticned in Railway Servants (Discipline

Where it is proposed to hold an inquiry

against a Railway servant under this rule

-

and Rule 10, the disciplinary authority
hall draw up or cause to be drawn upe-

(1) the substance of the imputations of
misconduct or mis-behaviour into e
definite and distinct articles of
charge;

(.')

(i1) tement of the imputations of
nis-conduct or mi awﬂhEVlOUY in support
f each article of charge which shall

(&) .&t 'ﬁin

003 o
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(a) a statement of all relevant
facts including any admission or
confession made by the Railway

~e1va e,

(b) a list of documents by which, and
a list of witnesses by whom, the
articles charge are proposed

From the above rule, ‘it is quite clear that
the substance of imputations of misconduct or mis-
behavicur shouid not only be givén ut it is also
essential to give all the relevant facts apart from

£

the 1lis t cf documents and list of witnesses by whom

the articles of charge are rroposed to be substan-
tiated must be disclosed, A simple reading of the
chargesheet shows that respcondents have not followed
the rules, In other words, the chargesheet served
on the applicant could be héld to be vague,

There is sufficient force in the afgument of the

eel4d
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learned counsel for the applicant in this regard,
It has been held by Hon'ble Supreme Court in
Sawi Singh Vs. State of Rajasthan 1986 (3) SCC 454

[ that if the charges were vague, it was

‘g

difficult to meet them fairly by the charged cfficer.

Hon'ble Supreme Court further opined that the
charges inveolving consequences of termination of
service, must be specific and there must be

investigation into the charges in accerdance with
the principles o £ natural justice whenever there

-

ty of adverse or penal consequences

| )

is a ibil
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oS
like loss & job which means loss of livelihocd,

The charges being vague the charged officer will nct
be in a position to defend himself fairly and it
would be in viclation of principles of natural

! thus any punishment based on such charges

[N

justice an
cannot be sustained in law, Mentioning that the
service card as bogus/spuricus to indicate that the
department wanted to convey to the applicant that
the card was not genuine and it was pretended to be
genuine, Mere reading 6f the service card as bogus/
spurious will not itself be deemed to B prove as
such unless the evidence to that effect is produced
by the department.

is alsc seen that the chargesheet does not

H
cr

mention any list of witness except mentioning
c.p.W.I. (R) Anand. It was pointed out by the
learned counsel for the applicant that P,W,I,(C)

Bhatia was the authority which had issued the C.L.

'.15
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' \ Card, The P.W.I.(C) Bhatia by name should have been
given as a prosecuticn witness. The respondents
have mentioned that Office of the P.W.I., (CP Bhatia
was closed and hence he was not considered as witness,
Even though the office might have been closed, the
department should have taken efforts to locate
the persong who was working as P,W,I. (C) Bhatia at
the time of issue of the card and he should have been
included as a main witness if the prosecution wanted
to make the inquiry meaningful., On the other hand
we find that the respondents had issued a letter to

Executive Tngineer, Jamnagar on 23.3.89 to direct

Shri Bhatia P.W.I, (C) Jamnagar alongwith all the

relevant records and service card as well as the Thumb
attend .

&mpressioanég&stér;%dé . the D,A,R, Ingquiry. Point
is to be noted that there was no question of calling
Mr, Bhétia as a witness, The reference to Bhatia is
regarding the place of work of the applicant and not
name of the person which clearly shows non application
of mind by the respondents., It is further seen that
except C,L. card no other documents were listed in the
éhargesheet. It was a burden on the prcsecution to
prove that the applicant had produced a false service

card, TFurther, it is observed that no attempt was

made kv the prosecution to produCe service card issue

register, muster rcll and other relevant documents

at the inquiry to prove or disprcve as to whether the
“/%Qi—\ ‘ applicant produced a false casual labour card, The

mere fact that the applicant had signed in the C.L,

0016
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card instead of putting hils thumb impressioh would not
indicate that the applicant had forged the card, ‘
The respondents did not mke any consciqus effort

to bring the person concerned along with the

documents as a witness, Had they done so the evidence
would have been clear, Further, it would have given
the charged officer an opportunity to cross examine
the witness,

Frem the above, it appears that the respondents
were not serious about the material to be given to
prove or disprove the charges against the applicant.
Another important point ncticed is that the charge-
sheet has been issued on 26,8,88/8.9.88, However,
the P.W.I.(C) Jamnagar had informed vide his letter
dated 6.1.89 that no such pefson.ﬁaé:%he applicant
had been issued casual labour card as produced by
the applicant, It is therefore quite obvious that
the respondents had issued chargesheet in the first
instance in August/September 1988 which would show

~that the respondents had already made up their
1ind regarding the guilt of the applicant and the
inguiry which was proposed was a mere formality.

It is alsc cbserved that there was no Present-
ing Officer at the inquiry and the Inquiry Officer
also himself had to ask gquestions to the charged
officer, There is considerable force in the
contention of the applicant that the questions put

/491L/” by the Inquiry Cfficer to the applicant were in the

nature of cross-examination and this clearly is not

permissible under the relevant rules.
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From the foregoing it is evident that
there has been quite'a number of irregularities
beginning from the issuing chargesheet to the conduct
of the ingquiry. Ve are guite aware that the Tribunal
shouldi not normally interfere with the proceedings
and inguiry except where there is no evidénce or
where there is violation of principles of natural
justice, In the present case, it will be seen
from the above cbservations that it comes under the
category of a case of "no evidence", In other words
the inguiry has not substantiated the charge against

the applicant, It therefore also calls for interference.

e

Moreover, there were also irregularities in the conduct
of inquiry in that a reasonable oprortunity was not

given to the aprlicant culminating in the violation of

0]
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principles of natural justice, In such cases
practice to refer the case back to the Inquiry Officer
for re—inqdiry but keeping in view the facts and
circumstances of this case and the time factor involved
we do not feel that it is necessary to refer this
case back to the Incuiry Officer. Wes feel therefore
that ends of justice will ke met by getting aside the

orders of th

0

Disciplinary Authority- Annexure A-l and
that of the Appellate Authority-Annexure A-2 as

pad in law. Respondents are directed to reinstate

the applicant as early as possikle but in any case

not later than eight weeks from the date of receipt

of a copy of this order, We are not, however,

§]

inclinad to award back wages, However, the pericd

| i
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