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DATE OF DECISION 2.I—<f-1T%5
Budhabhai Yachatphai Baria Petitioner
Mr, P.,H, Pathak Advocate for the Petitioner (s)
Versus
Union of India & Another Respondent
Mr. N.5. Shevde Advocate for the Respondent (s)

CORAM

The Hon’ble Mr, N .8, Patel, Vice Chairman

The Hon’ble Mr. K. Ramamoorthy, Member (A)

JUDGMENT

1. Whether Reporters of Local papers may be allowed to see the Judgment ?

2. To be referred to the Reporter or not ?

z
<

8. Whether their Lordships wish to see the fair copy of the Judgment ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?
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Budhabhai VYachatphai Baria,

C/o Manubhai Virshingbhai Shops,

Post Sant Roau, Godhara,

Panchmahals District. ese+ss Applicant

(Advocate : Mr. P.H. Pathak)

Versus

1. Union of India,
Through The General Manager (J.2.),
Churchgate,
Bombay .
2., The Chief Telecom Inspector,
‘Jgstern Raiway,
Railway Statian,
Ahmedabad. e+... Respondents

(Advacate : Mr., N.3., Shevdea)

- —— T —— - ——— o

date : 2i-4-~1995"
Per : Hon'ble Mr., K. Ramamsorthy, ''emoer (A)

The present applicant challengss tha verbal
order of termimation of the applicant by the respondent
Np.2 from 21=2=87. The applicant has cldimed that the
termination was in violation of various provisions under
the I.0. Act and he haabeen wrongly denied the benefits
of temporary status as provided for in the Railuay
Fstablishment Manual when narsons junior to the present

applicant had been continued and given such banefits.

2e The short facts of the cass ars as follous. The
present applicant was working as a casual labour under
respondent No.2 since 1975. Tha applicant was given work
for a few months 2nd the last spall of work performad

by the applicant was for the period from 12-11-86 to

awwwnd



_
20-2-87. The servicaes of the anplicant were verbally
terminated by the respondents without giving any rsason
w,8.f, 21=2=-87, According to the applicant, the oneriods
of services renderaed by the applicant as casual labour

Wwere as undar:

27=12-1976 to 31=3-1977 - 96 days

06-08-1980 to 25-4-1981 - 267 days
04-05=1981 to 20-5-1981 - 48 days
30-06-1984 to 20-9-1984 - 82 days
12-11-1986 to 20-2-13987 - 101 days

The applicant has produced service card signed by the
OfPficers of the respondents in support of the above
entriess excepting for the last but one entry for which
purpose he has produced a separate certificate signed

by the Chief Telecom Inspector, Microwave, WUestern
Railway, According to tha counsal for the applicant,

the applicant's cass was caovered directly by the judgmaent
of this Tribunal itself in 0.A. N0.204/87 dacided on
11=-8-88 whereby five employees 0f tha vary same respond-
gnts who had been appointed later than the present
applicant (the present applicant's first appointment

date is from 1976 wharesas the services of the five
applicants stated in the said judgment range from 1979

to 1982) wers ordered to be reinstated. The counsel for
the applicant stated that the case of ths present
applicant was also coversd by the judgment of the Suprame
Court in the case of Inderpal Yadav & Others VUs, Union

of India (1985 SCC L&S 526).
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3. The counsel for ths respondents, on the ather
hand, contested the claim of ths applicant on the ground
that the applicant was not entitlad to any benafits as
asked for. As regards the record of service of the
applicant with the Railuays is concernsd, apart from
disputing ths last but gne entry i.e. for the period
30-6-84 to 20~9-84, the counssl for the respondents
pointed out that the period of sasrvice is of two distinct
types. According to the counsel for the respondents, the
period of service of the applicant from 27-12=76 to
31-3-77 and 12-11-86 to 26-2-87 were in the "open line"
while the rest of the sarvices were as Project Casual
Labosur. In view of this Peature of the service of the
applicant, ths applicant was not antitled to the benz=fits
of temporary status, The counsel for the respondents
stated that the applicant could have attained temporary
status if he had 120 days of sarvice in op=zn line but this
had to be continuous. The applicant did not hava such
continuous service of 120 days as the services of the
applicant according to the Service Card were in two spekls
of 96 days and 101 days separated by a period of 9 years.
It is this FPeature which distinguished the case from that
of the applicants in 0.A. No.204/37 referred to by the
counsel for the applicant because the applicants in the
case of 204/87 had clearly the benafit of continuous
working in 129 days on "open line" having worked from
15=-10-86 as against tha present applicant who worked from
15-10-86 as against the present applicant who worked from
22-11-86 only though his ssrvices were also tarminated

by the same order of 21-2-87, Thz counsel for the
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respondents stated that as Projsct Casual Labourer,

he should have worked for 360 days on which count

also the present applicant fell short. Even though
there is reference to such service having to be
"continuous", the counsel for the respondents conceded
that in case of Projesct casual labour, 360 days
requirement can be met by adding work in different
spalls of time. In the case of Ram Kumar % Others

U/s Union of India in AI? 1983 5.C. 390, this position
had been conceded by ths Additional Solicitor Gensral
on instructions obtained from the ?ailuéy Officers
present in Court that in case of Project casual labour
"continuity is not insisted upon and though there is
break in such continuity the previous service is also
taken into account". According to the counsel for the
raspondents, the presant applicant did not have the

service of 360 days as Project casual labour alsa.

4, The point has to be conceded that the Railways
have treated casual labour working in what is called
open line and Project casual labour working in Projects
differently. IREM does provide for temporary status
Por the casual labour on completion of their 120 days
of continuous work. However, this bensfit was not

made available to Project casual labour which necessit-
ated the intervention of the Supremz Court in the case
of Inderpal Yadav quotaed earlier. Ljy the intervention
of the Supremz Court, a spacific scheme has bean

Pormulated which provides for grant of temporary
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status on completion of 360 days work even if it be
in differant spells and not continuous in the literal
sensz of tha term. This has bsen spelt out in the
Railway Board circular of 11-9-86 fPollowed by a
specific lestter of 9-12-88 by Headquartars of Jestern
Railuay. The counsel for the respondants vehamently
urged the point that in calculating this period of
360 days one has to take into account only the period
of 3&@ service put in as Project casual labour. Hs
was not prepared to concede the additive naturs of
the work put in by the applicant in open line. UWe
are unable to appreciate this argument of the counsel
for the respondents. Admittedly, the Railways treat
the work in opan line as a service entitled to better
privileges. The applicant's choice for workidg in
open lina thsrefore, is understood. The fact that
Supreme Court had to intervenz in the case of Project
casual labour was only due to the fact that such labour
seemed to be without any specific protection. If,
therefore, the applicant thareaftsr puts in service
as Project casual labour, it cannot wipe out the
earliar service put in by ths same casual labourer.
For giving the benzfit of Inderpal Yadav judgment
referred to =arlier, ths spirit of the diresctions of
the Supreme Court will have to be taken into account
andin sub-para (iii) in para 5.2.1, the Railway Board

also has clearly spelt it out as under:

"This will be covered by the direction of the
Hon'ble Supreme Court that whether the imple-
mentation of this direction involve some
Q/ ad justment, the same must be done".
\
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We have, therefore, no hesitation in ruling that for
the purpose of calculation of 360 days and for giving
the benefits of Inderpal Yadav judgment, the services
put in by the applicant in cpen line has to be taken
into account. In visw of this matter, this Tribunal
has no hesitation in declaring that the case of tha
present applicant will certainly fall under Sr.No.(iv)

in the Scheduls given in para 3 under 5.1.(b).

S We cannot also uphsld the contention of the
respondents that the service put in by the applicant
between 30-6-84 to 20-9-84 as indicated in the
certificate issusd by the Chiaf Telecom Inspsctor,
Microwave, estern Railway, under its cover of 20-9-84
cannot be accepted as such meraly because it was not
recorded in the Service Card. Admittedly the ssrvice
Card is kept By the casual labourer himself but ths
mere fact that a particular antry has not been recordesd
cannot deprive him of the service if it has actually
been put in. In view of the caertificate produced by

the applicant, we have no reason to disbelieve his
statement on this count. On this finding, the applicant
will be entitled to the benefit of 120 days of continuous
service in the open line also if the periods of breaks
in between the three distinct periods of service in

open line rendered by the applicant is involuntary.

He The counsel for the respondents has also made
the point that the Inderpal Yadav judgment did not
automatically call fPor reinstatement. It only
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prescribes the mode for regularisation., The Railways
had a regular system of recalling casual labourers

who have been discharged on the basis of the Live
Register and after preparation of the Live Register,
casual labourers are re-smployed as per fresh recruit-
ment and their services are reqularised as per the

mode prascribed in the Inderpal Yadav judgment. In
this view of ths matter, theresfore, aven if the
applicant's claim is accepted, it only gstablishas

his right to be recalled and does not call for an order

for reinstatement.

T Wg have carefully considered this point made

by the counsel for the respondents. This argument
would however, not help if a particular workman has
already acguired certain rights which had been
infringed. Even if the record of the service in

open line of the applicant is not treated as continuous
and the breaks are not considered as involuntary and
even if the 180 days period of continuous work in
Project Labour is not considered as applicable for
giving a temporary status to this particular applicant,
in this particular case, the applicant is admittedly

in ssrvice on 1-1=-81 and is clearly covered by para
6.1(b) in para (iv) of the Suprams Court judgment

of 11-8-86 spacifically refarred to in para 3 of the
Railuay Board letter of 11-85-86 in visw of the first
twuo entries in tha Service Card of the applicant
admitted by the counsel for the respondaents by virtue
of our finding mentioned in para 5. By virtue of
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this, the applicant has already acquired a temporary
status on completion of 360 days i.e. on 11-5-1981 when
he was in service. Thereby the tsrmination of his
service on 20-6-81 without adhering to the safeguards
granted to the temporary employses is clearly illeqgal
and void. For the vary same reason, in D.A. Np.204/87
decided on 11-8-88, this Tribumnal had held that the
Railway Administration should be dirascted to reinstate
the petitionar. On ths same analogy, w2 have no hesitat-
ion in holding that action of the respondsnts, Railuway
Administration, in terminating the services of the
petitioner is bad in law and the same is hereby quashead

and saet=-aside.

B. In vieu of the above reasoning, the action taken

by the Railway Administration in terminating the services
of the petitioner is guashed and the respondents are
directed to reinstate the petitionsr within a period of
three months from the date of this judgment. As regards
back wages, in view of thes Pact that the delay has beesncon-
doned back wages will become payable only for a period

of on2 year prior to the filing of this petition i.se.
w.2,.,f. 1-9-1988, The respondents are directsd to sea

that this payment is effzacted within a period of

four months.

g, In the result, the application is allowed leaving

the parties to bear their own costs.
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(K. Ramamoarthy) (N.B. Patel)
Memboer (A) Vice Chairman

kvr



X
S

4

Date Office Report ORDER ,
4=10-1995 M4A.636/95V;p Oeine 322/90
The applicant to furnish copy of the M.A. to
the opponent's counsel Mr, Pathak, Adjourned
11-10-1995, -
A \8
: ( V. Radhakrishnan ) (N.B, Patel)
Member (A) Mice Chairman,
*AS,
11.10,95

)

6.11.95

ff?(e/u(,v\é/ by SHPH

NI "
Fo8ue
”ﬁNM&@hdv/Nﬁ!~ﬁﬂq§
T e

Notice of M.A returnable on 6.11.1995

unless copy of the M.A. is furnished to

ol

Mr. Pathak within four days., £

o
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Adjourned

6.11.1995,
I\ 4
A
& - ) 7 :
(V.&a“nunggshnan) (N.B. Patel)
Member(a) Vice Chairman
vte.

Heard Mr. Shevde and Mr. pPathak. The matte
has been pgnding with the Railway Beard since
leng for taking decisien whether SLP should be
filed or net. The request for extensien o©f time
will be cemsidered only if the Ratlway Beard
takes decisien and cemmunicates the same te this

Tribunal threugh its advecate latest by 16.11.95.

A

\ _,;I
(V.Radhakrishnan) (N.B. Patel)
Membe r (A) Vice Chgirman
vtc.




Date

Office Report

ORDER

16.11.95

3-1-96|

9-1-96

- Mohe 636/95 in 0.A.322/90

We do net see @ny ground te extend the

1

time. M.A.636/95 is rejected.

(V.RadhékriShnan) (N.B. atel)
Member (A) g Vice CHairman
vtce.

5 4 o a 1 _ae
adjourned to Y-1=Y0.,

(V.Razhakrishnan)

Member (&)

n.“.802595

The time req
expired. 1l.4. has become infructuous and disposed
el = , P
of accordingly.

Cl
(VeRaghakrishnan)
Member (&)
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