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3udhabhai \Jachatphai Garia, 
C/o Sanubhai Virshingbhai Shops, 
Post Sent Tha, liodhara, 
Panchmahals District. 	 ..... applicant 

(.ivocata : Mr. P.M. Pathak) 

Versus 

tinion of India, 
Thro'h The eneral Manager  

hurchgate, 
Bombay. 

The Chief Telecom Insoector, 
Jestern 2aiiway, 
ailway Station, 

!hmedabad 	 Respondents 

('dvocate : Mr. N.3. ShCV Tie ) 

S U 	 T 

0., Nfl. 322 fl 1990 

Date 

er 	Hon' ble lr • K. amam.orthy, temoer (\) 

The present applicant challertes the veroal 

order o termination of the applicanu by the respondent 

No.2 from 21-2-87. The applicant has c1'Iimad that the 

termination was in violation of various orovisions under 

the I.J. Act and he haabeen uron;; ly denied the benerits 

of temporary status as provided for in the ailway 

stablishment Manual uhan srsons junior to the present 

esplicnt nid haen continued and qiven such een: its. 

2. 	 The short facts of the case are as follos. The 

present ojjl Lc3nt was or<ino as a casual labour under 

respondent No.2 since 1975. The applicant was given ork 

for a few months end the last spell af, work performed 

by the aeplicant was for the period from 12-11-86 to 

.....3 
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28-2-87. The survice or the saplicent were verbally 

terminated by the respondents without givinp any reason 

w.e.F. 21-2-87. 	3 ccoriin: to the applicant, the aeriods 

of services rendered by the enolicant es cesijel labour 

were 7is under: 

27-12-1976 to 31-3-1977 - 96 days 

06-OB-19P0 to 25-4-1991 - 257 days 

04-05-1991 to 20-5-1981 - 48 days 
30-06-1984 to 20-9-1984 - 82 days 

12-11-19b6 to 20-2-1987 - 	101 days 

The applicant has produced service card signed by the 

Officers of the respondents in support of the above 

entries excepting for the last but one entry for which 

purpose he has produced a separate certificate signed 

by the Chief Telecom Inspector, Microwave, destern 

ailway. Accordinq to the counsel for the applicant, 

the applicant's case was covered directly by the judgment 

of this Tribunal itself in O.. No.204/87 decided an 

11-8-89 whereby five employees of the very same respond-

ents who ha -I been appointed later than th2 present 

apalicent (the present aplicnt's first aopointment 

date is Prom 1975 irierees the services of the five 

applicants stated in th said judgment range from 1979 

to 1982) were ordered to be reinstated. The counsel For 

the applicant stated that the case or the present 

applicant was also covered by the judgment of the Supreme 

Court in the case of Inderpal Yadav & Others Us. Union 

of India (1935 5CC L&5 525). 
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3. 	 The counsel for the respondents, on the other 

hand, contested the claim of tha apolicant on the ground 

that the applicant was not entitled to any benefits as 

asked for. As regards the record of service of the 

applicant with the :ailways is concerned, apart from 

disputing the last but one entry i.e. for the period 

30-6-04 to 20-9-84, the counsel for the respondents 

pointed out that the period of service is of two distinct 

types. /¼ccording to the counsel for the respondents, the 

period of service of the applicant from 27-12-76 to 

31-3-77 and 12-11-86 to 26-2-87 were in the "open line" 

while the rest of the services were as Project Casual 

Labjir. In view of this feature of the service of the 

applicant, the applicant was not entitled to the benefits 

Of temporary status. The counsel for the respondents 

stated that the applicant could have attained temporary 

status if he had 120 days of service in open line but this 

had to be continuous. The applicant did not have such 

continuous service of 123 days as the services of the 

applicant according to the Service Card were in two speils 

of 96 days and 101 days separated by a period of 9 years. 

It is this feature which distinguished the case from that 

of the applicants in O.A. No.204/37 referred to by the 

counsel for the applicant because the applicants in the 

case of 204/87 had clearly the benefit of continuous 

working in 129 days on "open line" having worked from 

15-10-86 as against the present applicant who worked from 

15-10-86 as against the present applicant who worked from 

22-11-86 only though his services were also terminated 

by the same order of 21-2-37. The counsel for the 
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respondents stated that as Project Casual Laboirer, 

he should have worked for 360 days on which count 

also the present applicant fell short. Even though 

there is reference to such service having to be 

"continuous", the counsel for the respondents conceded 

that in case of Project casual labour, 360 days 

reqiirernent can be met by aiding work in different 

spells of time. In the case of Ram Kumar & Others 

U/s Union of India in AI?  1989 S.C. 390, this position 

had oeen conceded by the Addjtjal Solicitor General 

on instructions obtained from the Railway Officers 

present in Court that in case of Project casual laiour 

"continuity is not insisted upon and though there is 

break in such continuity the previous service is also 

taken into accountt'. According to the counsel for the 

respondents, the present applicant did not have the 

service of 360 days as Project casual labour also. 

4. 	The point has to be conceded that the Railways 

have treated casual labour working in what is called 

open line and Project casual labour working in Projects 

di:ferently. IREfI does provide for temporary status 

for the casual labour on completion of their 120 days 

of continuous work. However, this benefit was not 

made available to Project casual labour which necessit-

ated the intervention of the Supreme Court in the case 

of Inierpal Yudav quoted earlier. 	y the intervention 

if the Supreme Court, a specific scheme has been 

formulated which rovides for grant of t2maorary 



status on completion of 350 days work even if it be 

in different spells and not continuous in the literal 

3eflSC of the term. This has been spelt out in the 

Railway Board circular of 11-9-86 followed by a 

specific letter of 9-12-98 by Headpuarters of Jestern 

Railway. The counsel for the respondents vehemently 

urged the point that in calculating this period of 

350 days one has to take into account only the period 

of 260 service put in as Project casual labour. He 

was not prepared to concede the additive nature of 

the work put in by the applicant in open line. We 

are unable to appreciate this argument of the counsel 

for the respondents. Admittedly, the Railways treat 

the work in open line as a service entitled to better 

privileges. The applicant's choice for workg in 

open line therefore, is understood. The fact that 

Supreme Court had to intervene in the case of Project 

casual labour was only due to the Pact that such labour 

seemed to be without any specific protection. I, 

therefore, the applicant thereaft-:r puts in service 

as Project casual labour, it cannot wipe out the 

earlier service put in by the same casual labourer. 

For giving the aenefit of Inderoal Yadav juJgment 

referred to earlier, the spirit of the directions of 

the Supreme Court will have to be taken into account 

andin sub-pare (iii) in para 5.2.1, the Railway Board 

also has clearly spelt it out as under: 

"This will be covered by the direction of the 
Hon'ble Supreme Court that whether the imple-
mentation of this direction involve some 
adjustment, the same must be done". I~L 
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ie have, therefore, no hesitation in ruling that for 

the purpose of calculation of 360 days and for giving 

the benefits of Inderpal Yadav judgment, the services 

put in by the applicant in open line has to be taken 

into account. In view of this matter, this Tribunal 

has no hesitation in declaring that the case of the 

present applicant will certainly fall under Sr.No.(iv) 

in the Schedule given in para 3 under 5.1.(b). 

We cannot also upheld the contention or the 

respondents that the service put in by the applicant 

between 30-6-84 to 20-9-84 as indicated in the 

certificate issued by the Chief Telecom Inspector, 

Microwave, Jestern c?ailway, under its cover of 20-9-84 

cannot be accepted as such merely because it was not 

recorded in the Service Card. 	\dmittedly the service 

Card is kept by the casual labourer himseir iut the 

mere fact that a particular entr, has not been recorded 

cannot deprive him of the service if it has actually 

been put in. In view of the certificate produced by 

the applicant, we have no reason to disbelieve his 

statement on this count. On this finding, the applicant 

will be entitled to the benefit of 120 days of continuous 

service in the open line also if the periods of breaks 

in between the three distinct periods of service in 

open line rendered by the applicant is involuntary. 

The counsel for the respondents has also made 

the point that the Inderpal Yadav judgment did not 

automatically call for reinstatement. 	It only .. . .8 



prescribes the mode for regularisatiOn. The Railways 

had a reguLar system of recalling casual labourers 

who have been discharged an the basis of the Live 

Register and after preparation of the Live Register, 

casual labourers are re—employed as per fresh recruit-

ment and their services are reqularised as per the 

mode prescribed in the Indarpal Yadav judgment. In 

this view of the matter, therefore, even if the 

applicant's claim is acc..pted, it only establisheS 

his right to be recalled and does not call for an order 

for reinstatement. 

7. 	We have carefully considered this point made 

by the counsel for the respondents. This argument 

would however, not help if a particular workman has 

already acquired certain rights which had been 

infringed. Even if the record of the 8erviCa in 

open line of the applicant is not treated as continuous 

and the breaks are not considered as involuntary and 

even if the 180 days period of continuouS work in 

Project Labour is not considered as applicable for 

giving a temoorarY status to this particular applicant, 

in this particular case, the applicant is admittedly 

in service on 1-1-81 and is clearly covered by para 

6.1(b) in para (iv) of the Supreme Court judgment 

of 11-3-86 specifically referred to in para 3 of the 

Railway Beard letter of 11-9-86 in view of the first 

two entries in the Service Card of the applicant 

admitted by the counsel for the respondents by virtue 

of our finding mentioned in para S. By virtue of 

4 
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this, the applicant has already acquired a temporary 

status on completion of 360 days i.e. on 11-5-1981 when 

he was in service. Thereby the termination of his 

service on 20-6-81 without adherino to the safeguards 

granted to the temporary emloyees is clearly illegal 

and void. For the very same reason, in fl.A. No.204/87 

decided on 11-8-88, this Tribunal had held that the 

Railway Administration should be directed to reinstate 

the petitioner. On the same analogy, we have no hesitat-

ion in holding that action of the respondents, Railway 

Administration, in terminating the services of the 

petitioner is bad in law and the same is herôby quashed 

and sat—a2ide. 

B. 	In view of the above reasoning, the action taken 

by the Railway Administration in terminating the services 

of the petitioner is quashed and the respondents are 

directed to reinstate the petitioner within a period of 

three months from the date of this judgment. As regards 

hack 'jaces, in view of the fact that the delay has beencon-

doned back wages will become payable only for a period 

of one year prior to the filing of this petition i.e. 

w.e.P. 1-9-1988. The respondents are directed to see 

that this payment is efPcted within a period of 

fo.r months. 

9. 	In th2 result, the application is allowed leaving 

the parties to jeer their own costs. 

(K. Ramamoorthy) 	 (N.3. 'Patel) 
Ilemoer (A) 	 Uice Chairman 

k yr 



Date I 	Office Report 
	

ORDER 

4-10-1995 	 M..636/95 in 0•A 322/90 

The applicant to furnish copy of the  
the o;'ponent 	counsol ML Pathak, Aujorn5 

11-10-1995. 

41U 
( V. Radhakrishnan ) 

	
(N. B. £ 

Member (A) 	 Mice Chairman. 

11.10.95 I 	 flotice Of N.A L'Uirnjble on 	11.15 

unless copy of the:.A. 5 furnished to 

pathk within four dys. AdjCu:ned to 
1 1CCc 

SO kr J2 
k\-- VI 

v 	aa~r(")4s 1~3ha 	 Patel''; 

6.11.95 M.A.636/95 in O.A.322/90 

Heard Mr. Shevde and Mr. pathak. The matter 

has been pqnding with the Railway Board since 

lang for taking decision whether SW should be 

filed or not. The reuest for extensien of time 

will be considered only if the RailLvay B,ard 

takes decision and communicates the san-s to this 

Tribunal through its advocate latest by 16.11.95. 

J1 

(V.Radhakrishnan) 	 (N.E. ate1) 
Member(A) 	 fice Chairman 

vtc. 



Date 
	

Office Report 
	

OR[)ER 

16.11.95 M.A. 636/95 in O.A.322/90 

we do not see qny ground to extend the 

time 	M.A.636/95 is rejected. 

/L 
(N.3 'TLate1) 

fl.ce Chairman 

.FJ 	rjsin ri) 
i1c :ribe r 

:ii rub: 	for his 1re1c 

becie irifructuus  

(v.R 	kri -i:i ri) 
- 	r () 


