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Applicant,

Respondents,

pate: 1S5 - ,"Ll,

Member (J)

To challenge the impunged order of punishment

dated 1-12-1987, Annexure A and the appellate order dated

7-7-1989, annexure A-1l,h@S this application been filed by

Shri Raijibhai Mohanbhai, The factual matrix of the case is

that the applicant at the time of impunged order of punishment,

was serving as temporary Khalasi in the Western Railways and

according to the respondents the applicant got job by procucing a

forged service-card of his having work:d as casual labourer
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in Kota Division. When this fact came to the .uotice of the
department, a preliminary inquiry was conducted and in that
inquiry)the applicant had produced the said service card and haéd
also admitted that the card was — rurchased by him after
paying the amount of Rs, 200/~ The name and tre parentage of

the applicant were substituted in place of the coriginal card
holder., He was then charge-she=ted on 10=8-1987, Annexure A=2,
The inquiry cfficeraas also appointed and the inquiry proceeded
on in usual way. The inguiry officer however, recorded the
statement of the applicant alone and submitted his report to

the Disciplinary Authority which passed the impunged order of
removal from service, on 1-12-1987, Annexure Ay The applicant
preferred an appeal before the appellate Authority which rejected
the same vide order dated 7=-7-1989, Anaexure A-1l, It was there-
upon that this application challenging both the crders of the
Disciplinary Authority as well as of the Appellate Authority,

has been filed,

24 The ccntenticn of the apolicant is that the entire
Gisciplinary pmoceedings are vitiated because the charga-sheet
is vague in asmuch as that neither any date of mis-conduct has
been shown nor were the names of the witnesses and the documents
which were to be relieqhgy the department ,disclosed, It was
further contended that the charge-sheet disclosed possession oL
) » been
a bogus service card by the applicant and havinghmisused the

same but nothing was disclosed as to how the card waes bogus and

what was the mis-use thcreof.




The respondents contested the case and came cut with the
plea that there was ban con the fresh recruitment of the casual
labourers, It was, therefore decided that those casual labcurers
who were previously engaged and were retrenched, may be a@llowed to
be taken on job, if they procuce the service card of the psriod
of their previous job. It is averred that the applicant procured
the service-card of some other person after paying an amount
of rs., 200/- as was disclosed by him)ané his name and parentage
were substituted, In this way, the service-card was forged by the
applicant anc¢ it was used as yenuine knowing it fully well that the
said card was fictitaous one, The plea of the respondents is also
that since the applicant had worked in the department, charge-sheet
was served, anc inguiry proceeded vwith., So far <s the ommission
of the names ¢f the witnesses and the documents in the charge-sheet
is concerned, it is contended on behdalf of the respondents that the

w b
entire case, kased on the servicz card which was produced by the

N
applicant himself, and the statement made by the applicant during
the preliminary inguiry and these facts were in the notice o¢f the
applicant.aié'{hercfore, there was no necessity oi having mentioned
them in the charge-sheet, The raspondents have also come forward
with the case that the proper procedure of inquiry was adopted
and the punishment was dawardeca lsgally after givi ng an opportunity
of hearing to the applicant. The respondents al%o averred thaet
there was no grocund cn the basis ¢f which the inquiry proceedings

may be held illegal or void.

4, We have heard the learn=d counsel for the applicant and the

rospondents, and have given careful thought to the facts end legal

position of the case, l;i/
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56 The first guesticn arises whether the appointme.t

of the applicant was legal. The plea &s is disclosed above of the
respondents is that the applicant procured the service-card
pesing himself to be the erstwhile casual labourer cf the

Railways, This aspect has neither been accepted nor cdenied

Fh

before us by the applicant. On our query frcm the learned
cocunsel for the respondents as to why the matter was not
report=d to the Police, it was replied that the department thought
it proper to initicte Deparmental Proceedings against the applicant
and therefore, no report was made to the Police, It appears that
therz is a racket of Seeking job in the Railway- Department by
Lueh

acdopting such tactics and ~ _ whenever thie factscame to the notice
of the department, they appear to :a%e been ignored., In our cpinion,

rrotililad
the respondents should have iastuted high ranking Inquiry in the

matter in crder to eliminate such kind ¢f racket., 3till it could

be cone to put up the clean imige .-~ in the public,

6. The res?ondents)in the charge-sheet,nave aisclosed
the applicant in the service of the Railways and  the said fact

has also been mentioned - inthe written statement filed by them.
Also it is true that even if .a berson secures employment by
producticn a forged or fictituous document and works for some time
in the department, the oniy course is to initiate proceedings and
atter the charges are ;Stablished,the punishment of removal or
“ismissal may be awarded, In view of this legal positicn, it

appears that the course adopted by the responéents to serve the

Charge-sheet on the applicant was corrsct. It is, however, surprising

A

that in the an y - 3 o4
the charge sheet,the gate or dprrogimate crcer of
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securing job has nct keen menticned. Similarly’list of the
witnesses and the documents on which reliance is guing to be
placed by the respondents, i: also missing. Even if prelimimary
inquiry has been conducted and the statement cof the delinguent
employee admitting the guilt has been L@COfdéd’ it doces not
mean that the same shall not ke specified and menticned

in the charge-sheet.,It is of primdry necessity that the

nature c¢r manner of mis-concuct should be specified and the
documents or the witnesses who are r=gdired to suppert ,
should also be menticned, The manner in which the charge-sheet
shall be c¢rawn is menticned in sub~-rule (6) of Rule 9 of
Railway Servants (Discipline anc aAppeal) Rules 1968 (hergin

after referred as Rules),., It reads 3

n  Where it is proposed to hold an inguiry
against a Railway servant under this rule
and Rule 10, the disciplinary authority shall

draw up or cause to be drawn Up —

(1) the susbstance cof the imputatiocns of
misconduct cor mis-behaviour into cefie-
nite and distinct articles of charge;

(11) a statement of the imputaticns of
mis-conduct or misbehaviour in support
of each article of charge which shall
contain s

(a) a statement of all relevant
facts including any admissicn or
confession made by the Railway
servant,

(b) a list c¢f documents by which, an
a list ¢f witnesses by wiiom, the
articles cf charge are proposed
tec be sustained,®




The reading of this sub-rulel8)cf rule 9 clearly indicates
that besides the substance of imputations of misconduct or
misbehaviaur)it is elso necessary to give the statement of all
relevant facts including any admission or ccnfession made by
the Railway servant, Apart from it,the list of documents by
which and the list of witnesses by whom the articles of charge
are proposed to be supstantiated,must be disclosed, The respondent
definitely violated the mam~date of the Rules., In this light, the
charge=shest served upon the applicant shall have to be held
vague and charges shown without evicence, The Hon'ble Supreme
Court in 8awi Singh Vs, state of Rajasthan 1986 (3) SCC 454,
held that if the charges were wvague, it was difficult to meet
them fairly by the delinquent, It was further observed by the
Hon'ble Supreme Court that the charges involving consequences of
termination of service,must be specific and there must be
investigation into the charges inaccordance with the principles
of natural justice whenever the departmental inguiry is entailing
acverse or penal ccnsequence like loss of job which means loss
of livelihood. The charges being vague)the delingquent employee
shall not be in a position to defend himself fairly and it would
be in violation of principles of natural justice and thus any
punishment based on such chargss cannot be sustained in law,

In this connectionlwur attention has also been drawn about the
vagueness of the terms 'bogus' and 'mis-use' which have been
adopted in the charge-shect., The learned counsel for the applicant
argued that the charge<sheet speaks about "bogus" service-card

and its"misuse? According to him,these terms are ambigiocus and

N )" s , . e
vague, The term "bogus' means, according to the Lexicon Webster
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Dictionary/ —— Counterfeit; spurious; sham; pretended; and
according to the Collins Cobuild English Language Dictionary
"bogus" means false c¢r is not done ag¢exdimg to the lawg or
rules; used specially of something that someone is pretending
is real genuine c¢r valid. Thus mentioning the service card as
bogus does indicate that the department wanted to comvey to

gw‘
the applicant that the c¥der was not genuine but it was pretended
by him to be genuine., It is true E?at mere writing the service card
as bogus will not itseself bg\proved as forged one unless the
evidence to that effect was produced by the department., The learned
counsel for the applicant also objected to the term "misuse",
The meaning of the term "misuse" is to use improperly; to use to
a bad purpose, according to the Lexicon Webster Dicticnary., Accor-
-ding to Collin Cobuild English Language Dietionary, it means use
in emincorrect, impreper or careless manner or for a wrong or a
dishonest purpose, The adcption of word misuse in the charge~
sheet does not convey the meaning which has been devaloped
during the arguments by way of showing that the service card was
used by the applicant as genuine one, Any way, we have alsemdirg’

expressed our view that the charge-sheet suffers from vagueness,

7 Not only this that the charge was vague and incomplete
but adso the copies ¢f the documents and of the statemehts were

not furnished to the «pplicant and he had been writing for the

same soon after the charge-she t was seryed on him, It is ascertain-

able from the Annexure A-3 which was written on 4-9-1987, Various
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tte f corrsspondence about seeking copies
and list of the 5 A also

Annexure A=4 to A=7., The repeated

for cbtaining copies of the documents and list of the witness

and non-supply

denial of fair

justice, The learnea counsel IOC the @&espondents argued that

recorded
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o>f the statement orf the ag licant

dguring preliminary inguiry was supplied to him
As a matter of fact,the \tire evidence which is going to De

2L Cil T o

pased on the service-card which is pybguL:e stated to have

oroduced by the applicant himself during preliminary

Q=

apolicant, It cannot be a valic grgunc.“&e;hcz it is indepen=-

dent evidence oI

ught to have beel S
to the.delinguent employee, Non-compliance of this

of natural justice and any crder
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No other evidence was gone through and no othsr witness was
examined in suppoirt ¢f the cnarge; The delinquent employee
caniaot be said to be a witness of the charge, The inguiry
cfficer ought to have recorded the statementsof the depart-
-mental witneas;in support of the charge but it was not done.
The learned counsel for the respondents argued that there waSy
no evidence other than the statement of the delinquent employee
himself and there was:ﬁgéessity of recording the statecment of
any departmental witness., We are not able to persuade curselves
by this argument, Whole case of the departient is that th
applicant had procured a forged or fictituous service card

and got job with the resoondents., There could have been
evidence to the effect that cctually no such service card.

was ever prepared in the name of the applicant but the same

has not been done, There could have been producticn of rules
or evidence that nc psrson who was not a erstwhile casual
labourer)could have got a job ¢f Khalazi but no such evidence
has been brcught on record.dit appears that the respondents

were mainly concerned with the sogcalled ccniessiocnal statement
of the applicant and never thoughbof bringing any evidence in
support of the char.e. Even if the statement c¢f the applicant
was to be proved,the statcment of the person whe had recorded
the saic statement should have been examined. The applicant,

in the statement which was recordec by the inquiry officer,
came with the pl:a, that he had worked as casual worker in

Kota DLivision. 1t was very necszssary for the vespondents ka:

department to have adduced evidence in support of the - charge,

By not recording the s;stement of the witnesses in support of
\
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the charge and by jumpimg over the stage of recording the

statement of the applicant, is agaim in viclaticn of

prinCiples of natural justice as —— well as the Rules,
In this connection, sub-rule (12) of Rule 9 may be looked
into which specifies various stages of recording evidence.

It reads;

" The inquirimg authority shall, if the Railway
servant fails to appear within the specified time cor
refuses or omits to plead, require the 'Presenting
Officer', if amy, to produce the evidence by which he
proposes to prove the articles of charge, and shall
adjourm the case to a later date mot exceeding thirty
days, after recording am order that the Railway servamt
may for the purpose of preparimg his defence give a
notice within ten days of the order or within such
further time mot exceedimg ten days as the imquirimng
authority may allow for the discovery or productica of
any documents which are in possession of Railway
Administgation but net menticned im the list referred
to im sub-rule (6)."

The perusal of this sub-rule (12) of Rule 9 shows that it is
mandatcry om the part of the inquiry officer to havétzzaorded
the evidence which is proposed to prove the articles of charges
against the applicant. In this view also, the procedure has
been found defective and therefore, the impunged orders cf
punishment and of appeal are pot sustainable umder law, For
these reasons, the impunged orders of punishment by the
Disciplimary Authority as vell as by the Appellate Authority
cannot be upheld legal and they are therefore, quashed,

/L,)
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10, On the quashment of the crder of punishment, the
matural course flows is the reinstatement of the delinquent
employee. The guestion, however, arises if the applicant
should be allowed back-wages, Not only that the emtry of
the applicart im the service cm the basis of service card ,
which according to the respondents,was mot genuine,was the
bone of contention and it remaims unresclved, For these
reasoms, as well as for the reason,that the applicant did not
work, we conclude that he is not entitled to back-wages,

The application is disposed of accerdingly, No corder as te

costs,
N
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