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Shri Prabhudayal Laxminarayan,
Khandg@lwal,
(Party in Person)

Vs.

1. .

2.

3.

Union of India,
ThroughB®

Secretary,

Ministry of Finance,
Deptt, of Revenue,
Central Secretariate,
New Delhi.

The Chief CIT (Admn.)
Aayakar Bhawan, 2nd Floor,

Central Board of Direct Taxes,
Notice of the petition served
Throughs i R
Secretary of the Board,
Ministry of Financepm

North Block, L

Central Secretariate,

New Delhi- 110 001,

(Advocate Mr, M.R. Bhatt for Mr,

R,P. Bhatt.)

JUDGMENT

0.A, No, 289/90

eees Applicant,

eeee Respondents

Dates _262841992

Per: Hon'ble Mr, R,C., Bhatt, Member (J)

1.

This application under Section 19 of the

-~ -

Administrative Tribunals Act, 1985 is filed by the applicant,

Dy. Commissioner, Income Tax (Audit), Ahmedabad, against

the respondents seeking the relief that the adverse comments

conveyed from the C.C.,R, of F,Y., 1987-88 vide Chief C,I,T.

Ahmedabad's letter dated 14th October,

1988, including his
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consequenti: 1 letter dated 20th June, 1990, be quashed and
the same be directed to be substiﬁdted with "Very Good"
grading,in view of the "Outstanding®" performance atleast
which is now a Bench, mark so that the petitioner may not
suffer in his service prospects, as Officers having "Very
Good" grading are to be promoted by the reépondents and in
the alternative also the CCR of the year 1987-88 may be
declared null and void or other suitable reliefi order -
also be granted, The case of the applicant is that he has
been the Deputy Commissioner for more than 11 years, during
which he had successfully held several posts including the
Special Pay Post etc. i.,e. post with heavier responsibilities
a;g;a;ring this period of 11 years,his career is without
any adverse entries except these adverse remarks for the
year 1987-88 which has been made due to other considerations
including elements of personal prejudice, malice, bias

' en i
attitude, without basis and arditrary, capr%pus and against
rules, The adverse remarks Annexure A/1 were communicated
to him on 17th October, 1988, against which he submitted
representation vide letter dated 17th November, 1988 but

the representations were not disposed of even after one

year had passed. The applicant filed the application before

adfter
this Tribunal on 18th June, 1990 and there/ 4F, the Chief

CIT (Admn.) Ahmedabad i.e. respondent no. 2 vide his letter
Annexure A/12 dated 20th June, 1990 informed the applicant

that his representation dated 17th November, 1988 had been

..4000
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rejected, The applicant has amended the application
contending that the delayed and bald rejection of his
representation being illegal be guashed on the grounds
mentioned in para 24 (i) (ii) and (iii) of original

application,

s The applicant has contended inter alia that
during the period under consideration, the applicant
functioned under two reporting officers i.e. for the first
pericd 1st April, 1987 to 15th August, 1987 under Shri G.R.
Patwardhan and for second period 16th August, 1987 to

31st March, 1988 under Shri P,C. Halakhandi. It is submitted
in the application that Shri Pagwardhan was to write the
C.C.R, for the first period as per his letter to the
applicant dated 21st August, 1987 vide Annexure A/3,
accordingly the C,C.R., form was duly filled in and

sent by the applicant vide letter dated 24th September, 1987
for which period no adverse remarks have been communicated,
but the adverse remarks were communicated for the first time
from the C.C.R, written by Shri Halakhandi vide letter dated
14th October, 1988 for the second period i.e. after one
year and Shri Halakhandi wrote the C.C.R. of the applicant
for the complete year 1987-88, though, he was not reporting
officer in the applicants® case for the first period i,e,
1§t April, 1987 to 15th August, 1987. It is alleged by the
applicant that not only Mr, Halakhandi wrote the C.C.R,

for the period for which he {;as not reporting officer, but

extract of the adverse comments from Col. no. 15 specifically
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says that he evaluated the performance of the applicant
for the first period also i.e., upto August, 1987, for which
he 'was not legally entitled tc do, The applicant has produced
at Annexure A/4 a copy of the letter of the Directer General
National Academy of Direct Taxes, dated 21st April, 1%87,
which shows that the said officer was to write the CCR of the
applicant for the period for which the applicant was for
training prograrme under him. He has also alleged that there
has been no proper application of mind even on the part of the
reviewing officer in as much as the reviewing officer has
not collected his independent evidence, It is alleged that the
adverse remarks have been communicated to the applicant months
after the expiry of the time schedule and hence it is illegal.
It is alleged that the C.C.R.s have been written late and
hence, reviewed late and therefore, the same is illegal, It is
alleged that since Shéi?#ilakhandi, had a prejudicial attitude
against the applicant, he wrocte the CCR illegaly after the
préscribed period, In para 10 of his application, applicant has
in oxder
mentioned several grounds to show that Mr, Halakhandi/xo take
revenge commented adversely in 3 non-sneakingmanner, ;£¢
applicant in para 11,12 and 13 also alleged that the adverse
remarks in col, 3,4 of part V are also not legal. He has alleged:
|

that Mr., Halakhandi was prejudiced against the applicant and

that

hal malafideé ; against the applicant, It is allegeq/in the

e

case of senior~D.R.S.,no monthly review comments are sent as
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per the practice of the department but in the applicané;’

case reporting officer started such practice of commenting
thoough monthly review with regard to the applicanés“disposal
statement with a view to make up the case against him, It is
further alleged that the C,C.R. foom for the year 1987-88 along

with the material on the basis of which the adverse have been

Commented or under evaluation made be produced by the responden
ts so, that the applicant could have an opportunity to

substantdate his stand in support of his contention,

- The respondent no, 2, Chief Commissioner of
Income Tex, Mr, O.,P, Sharma, filed reply contending that as
the applicant had been working under the Administrative
Control of Shri P,C., Halakhandi, the-then Chief C.I,T. (Adm,)
for major part of the year 1987-88, his Annual C,R, is
written by Shri Halakhandi, that while wriﬁ:}ng the A,C.R.
the reporting officer recorded adverse remarks against columns
15, 17, 18 and 21 and col, 3 and 4 in part V of the A,C,R,
and the adverse remarks were communicated to the applicant
by letter dated 14th October, 1988, The applicant by applica-
tion dated 17th November, 1988 requested for expunction of
all the adverse remarks recorded in his A,C.R. but the Chief
c.I.T. being the reporting officer was not competent to
consider the representation of the applicant and hence, it
was forwarded to the Member (S &T'), Central Board of Direct
Taxes, under Chief C.I,T,'s letter dated 27th December, 1988,
along with his report after obtaining the comments of Shri

P,C. Halakhandi, the reporting officer who had retired at

the that time., It is contended that the applicant made
..7..
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another application dated 10th March, 1989, in continuation
of his original appliation dated 17th November, 1988, which
was also forwarded to the C,D.,D.T. on 14th March, 1989. The
Under Secretary, Government of India, vide his letter dated
12th June, 1990 intimated to the Bhief C,I.T. (Adm.,) Ahmeda-
bad, that the Board, after considering carefully the points
raised by applicant in his representation have regretted
that his request for expunction of the said remarks could
not be acceded and this decision was commnicated by the
Chief C.I.T. (Adm.) vide letter dated 20th June, 1990 to the
applicant. It is contended that the adverse remarks had been
recorded by the reporting officer only after objective

consideration of the overall performance cf the applicant,

4, The respondent no, 2 has denied that the adverse
remarks had been recorded out of perscnal prejudice or malice
that
or bias as alleged. It is contended th%/éeigy caused in
disposing of the representation of applicant by C,B,D.T. should
be considered as normal since the C.,B.,D.T. has to dispose of
number of similar representations before it. The respondents
contended that Mr, Halakhandi, obtained the comments from his
prodecessor Mr, Patwardhan and that Mr. Halakhandi evaluated
the performance after considering it. It is contended that Mr,
Halakhandi obtained the eomments ofhis predegessor Mr,
Patwardhan for the period for which the applicant worked under
the letter and took the same into account while making

evaluation, It is contended that the applicant during the

period of training was under the Administrative Control of the

.8 ®e




3 8 3

Chief C,I.T. It is contended that the monthly reviews were
prescribed in the case of the applicant with a view to

guage his performance periodically. It is denied that the
adverse remarks had been written out of personal prejudice
and it is contended that C,B.,D.T., the appellate authority
after carefully considering the submission made by the
applicant in his representation had rejected the same. It is
contended ﬁhat since the A,C,R, is a confidential record,
request for producing the same cannot be acceded. The respon-

dents therefore, prayed that the application be rejected,

S5e The applicant has filed rejoinder contending
that, as the applicant worked under the control of two
different Chief C,I.T. for different periods, A,C,R, should
have been written in two separate forms and the A,C.R,

for the complete year written by Mr. Halakhandi was basically
illegal and hence, it should be declared as null and vecid,
The applicant also contended that Mr, Halakhandi, without
obtaining the remarks of other Commissioners for whom in

fact the applicant worked should not have written the A,C.R,
and Mr, Halakhandi before writing the A.C.R. should have
obtained the comments of six other Commissioner whose juri-
sdicticnal cases were argued by applicant as Sr., A.R, and the
copies of the judgment from the I,T.,A.T. Bench were sent
direcly to these Commissioners and not to Mr, Halakhandi at
all, It is contended that col. nc. 3 and 4 of part V of the

A.C.R, form were to ke written and counter signed by the

..9...
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Reviewing Officer but it is shocking that both these parts
IV and V of the A,C,R, form were written by the reporting
officer Mr, Halakhandi himself as contended by the respondents
in para two of the reply, and this conduct on the part of
Mr. Halakhandi being illegal.the A,C,R. also becomes illegal.
It is contended that the adverse remarks were bound to be
communicated by one higher authority then the reporting officer

/Reviewing officer but Mr, Halakhandi did that job which was

illegal, The applicant has also controverted the other contenti-

ons taken in the reply.

6e At the time of hearing, the applicant has only
pressed the relief for quashing the adversk remarks conveyed
from the C.C,R, of the year 1987-88 vide Chief C,I.T. Ahmeda~
bad's letter dated 14th October, 1988, Annexure A/1 and
consequential letter dated 28th June, 1990 from Chief C,I.T.
(Adm.) Ahmedabad, Annexure A/12 to the applicant intimating
him that the board has rejected the request for expunction
of the adverse remakrs and the representation of the

applicant dated 7th Noverber, 1988, The applicant at the

time of hearing has not pressed the point regarding the legality

of Formet of the C.R., form.

e The applicant submitted that part III of this
confidential report form which consisted of col. 14 to 21
were to be filed by the reporting officer while cols. of

part V are to be filled by the reviewing officer, He submitted

..10.0.
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that he had mentioned in the application para 18 that the

respondents should produce the C,C.R. form for 1987-88
along with the meterials with the help of which the adverse
have been commented, so that the applicant may have opportu-
P
nity to substentiate his stands in support of his contention:s
but the respondents in the reply para 3 (R) contended that
since the A,C.R, was a confidential record, the request of
the applicant for producing the same could not be acceded
to. He submitted that the respondents in the reply para
2 categorically contended that the reporting officer
(C.C.I.T. (Adm.) recorded adverse remarks against columns
15,17,18, and 21 and col. 3 and 4 in part V of the A,C.R,
He submitted that in rejoinder, he specifically contended
that the column 15,17,18 and 21 of part III of the A.C.R,
form were to be written and signed by the reporting officer,
while columns of part V Qere to be writen and counter
signed by the reviewing officer as specifically mentioned in
the A,C.R, form itself and that it was shocking that both
this parts were written by the reporting officer Mr.
Halakhandi himself, which was illegal and against the very
basis of the A,C,R, form itself and therefore, the adverse
comments recorded berdeclared as illegal, null and void, He
submitted that as Mr. Halakhandi functioned as reporting
officer, still he filled col. 3 and 4 as reviewing officer
as contended in the reply of respondents though the reviewing

officer was the Member of Central Board of Direct Taxes

...110.
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(Staff and Training). He submitted that col, 3 and 4 of part
V signed by the reporting officer Mr., Halakhandi makes the
report illegal. He drew my attention to the mannual of office
procedure, chepter 7 on this point and decisions on this
point. This point went to the root of the whole care making
the impugned adverse remarks Annexure A illegal. Both -
the learned advocates had argued on the merits of the
case, and the matter was then kept for judgment on 27th
April, 1992, The respondents realising very late their
blunder committed in taking contention in para 2, "While
writing the A,C.R. the reporting officer (C.C.‘Adm.),
recorded adverse remarks against column 15, 17, 21, and Col.
3 and 4 in part V of the A.C.R." which it self would be
sufficient to make the adverse remarks in the A,C.R, for
1987-88 illegal as reporting officer. Mr., Halakhandi could
not have recorded adverse remarks in col. 3 and 4 of part V
which was admittedly to be recorded by reviewing officer and
therefore, while matter was reserved for judgment, the
respondents filed one M.A./115/1992 in the office on 2%h
April, 1992 for production of documents, mark Annexure A,
the zerox of the original A,C.R. Dossior in which, it was
mentioned that the reporting officer was the-then Chief
Commissioner of Income Tax and reviewing officer was the-then
Mermber, Central Board of Direct Taxes. The applicant filed
reply to it resisting the same on S everal grounds, Therefore,
judgment had to be postponed till this M.A, Was.disposed of,

therefore, the matter was placed before the Bench on 11th

0012".
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June, 1992, on which date after hearing both the parties

the Bench observed as unders:

® 0 92 00 00009 000000000000 ® 00000000 000000

On 29,4,1992, the application was moved that
they may be allowed to produce the A.C.R,

in original before the Court and they waive

the objection which they have taken earlier
Secondly, it was stated that in the original
reply some facts were not correctly placed on
8ecount of inmadvertance, Even today the counsel
for the Union of India, has not filed the appli-
cation for the amendment of the reply, making
prayer for the deletion of the uncorrect facts
stated in the reply. The court is not bound

to advise the parties that the application
should be submitted and in what form and in
what time. If any impression is gathered by

the querry of the Court, it is for the counsel
what to do and what not to do., The reply will
remain even today bearing wrong facts., Ordinarily
in giving a wrong fact a person can be prose-
cuted but we are taking a liberal view in the
matter and not going to prosecute. The time of
the Tribunal as well as the time of the non-
petitions in these Misc., Application, has been
wasted only because of the mistake committed by
the respondents. We accept the application in the
facts and circumstances, and in the interest of
justice, on the conditions that the Union of
India will pay Rs. 2,000/~ as cost to be original
petitioner who is non-petitioner in thés& case.
The cost should be paid on or before 18th June,
1992, and the matter may be listed on 18th June,
1992 for final hearing.,"

The matter was kept on 18th June, 1992 but it was also
adjourned on the said date at the request of learned counsel
for the respondents to 2nd July, 1992, On 2nd July, 1992,
the matter was adjourned as the applicant made complaint

..-13'...
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that he had not recieved the copy of M.A. on 9th Jguly, 1992
the applicant had filed the reply to M.A. No. 115/92,
which was taken on record and the matter was adjourned

on l4th July, 1992. The matter was kept for the hearing

Of oA HO. 115/92 about the production of the original
A.C.K. in guestion but the respondents in meantime also
filed M.A./229/92 for améndment of the reply presumablely
due to the observation of the Tribunal on 14th Zuly, 1992
to the effect that the respondents had not filed application
for the amendment of the reply making prayer for the
deletion of the in-correct fact stated in the reply and
the reply would remain even today bearing wrong facts etc.
The epplicant did not want to file any reply to the M.A.
of the respo.dents to amend the written statement but he
orally took objection to the purposed amendment being
sought much latter even after the matter was pending for
the judgement. The IM.A. for amendment of the reply filed
belatedly was allowed by which resgondents have now
amended para 2 Jf the reply adding the words %he-then
Member, Central Board of Direct Taxes as reviewing officer
recorded remdarks at col. 3 and 4 in part V of the A,C.R "
The original A.C.R dossier produced in envelop by
resoondent's learned advocate in M.A./115/92 was also

allowed to be taken on record.

q e The applicant took very serious objection to
&
the conduct of the respondents in this case first about the

non producti-n Of the relevant A.C.R. till the matter was

..‘14...
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of A.C.R,

He submitted
that even
in rejoinder
he took
specific
contention
that the
said cols,

3 and 4 of
part V

A /-‘\
7 9)/

14 :

reserved for judgement claiming it as confidential record

but then realising probably that they would loose the case

on the very £fisst ground that adviorse remarks acgiinst

col. 3 and 4 in part V of the A.C.R. were recorded by
Reporting Officer as per their reply, they produced original
A.C.K when the judgement was about to be delivered which

has caused great prejudice to the applicant. It is true +hat
the applicant had as observed :arlier categorically asked

in his application, resgondents to produce the “same, the
resoondents did not produce it taking the contention that the
A.C.R was confidential report. Moreover, therc was a contentid
in unequivocal terms in reply that col. 3 and 4 of part vV of
the A.C.k. was recorded by the reporting officer, and which
reply ..as been signed by the Chief Commissioner of Income-Tax
Ahmedabad. The applicant submitted that the resgondent must
have filed this :reply after verifying the contents of A.C.R
as to who signed the said col. 3 and 4 of part V‘having been
recorded by reporting officen the whole A.C.R b ecomes
illegal, but even then, till the arguments were over, the

or

respondents did not care to verify original A.C.HZFO call

[l

©

for original A.C.K. He suomittéd that under these circums-

tances)1h¢ decision should be given on the basis of specific

h

contention of the Chief Commissioner of Income-Tax in t e
1 -

reply. As original A.C.R. is produced now ,it requires to be

J
looked into and consiaczred.On persuing the original A.C.R.
now produced ,it is found thet para v col. 3 and 4 are filled

by the piember, Central Board of Dirsct Taxes, which is

reviewing authority which goes to show the conduct of the

.'.\15 e 0
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respondents that the reply which was filed by the
respondents was absolutely due to non appdication of
mind by the person sigming it and without verifying the
original A.C.R. Thus the ma:ner and method of respondents
in dealing the case of the applicant is very shbhoking one.
The applicant submitted that he is very much prejudiced
now by this absolutely new and in consistent defence taken
original unamended
by the respondents namely that, in thg/reply it is mentioned
that col. 3 and 4 part 5 were recorded by the reoorting
Officer while original A.C.R. now produced shows that the
same was recorded and counter signed by reviewing officer.
It cannot be denied that the state has also to act justly,
fairly and reasonably. In this case,it is shocking that the
respondents took this stand in the reply that col. 3 ang 4
of part 5 were recorded by the reporting officer. If the
respondents had taken care to verify the original A«C.R. at
the time of filing the reply such blunder would not have
Could
Crept in ghey . sveq{?ave corrected their blunder later
before argumentse.if they had chosen to produce the original
a«Cek and 1f they - not taken the stand that it was a
confidential documents. In my o.inion their conduct of
taking stand, that the col 3 and 4 of part V was recorded
by repoi:ting officer, keeping back orig.nal A.C.R even
after the rejoinder was filed by applicant demanding original
#.C.k till the mmRKR matter was reserved for judgement but
real sing then that they have burnt their boat by taking
defence in original reply waich is not tenable in law and
now progucing original A.C.R should be viewed with
gredt concern. Moreover,ti.¢ amendment in the written statement
was sought only after the remarks were made by the Tribunal
on l1llth June, 1992. The applicant therefore, seems to be

right that this conduct of the respondents has caused great

ee.lb....




prejdice to his case. No doubt, I have allowed both the
tlisc. applic. of the res ondents regarding p.oduction of
original A.C.K. and amendment in written statement in the
znds Of . justice, but none the same, the applicnts ease
i. grestly prejudiced by such conduct of the respondents.
The fact remain that the resgondénts ave acted in unfair
and unreasonable manner and cven though the original A.C.R
now produced shows that etc col. 3 and 4 of gart V wers

recorded by reviewing officer, the conduct of respondents

P
in this case would come in their way - In such a case the
) "~
- - : 2 S mndal

[ -
adverse commentd must Loose its efficacy for which the fault
8quarely lies on respondents and the applicant is entitled

though
to succeed in this case on . acove ground aloned I procee
decide -
to/other points also raised by the ap.licant in this casc.

Ee The apyrlicant submitted that the original A.C.R
which is now produced by the respondents shows period from
lst april, 1387 to 31st March, 1958. He submitted that

"1lst llarch, 1987" in ink is corrected in the place of original

typed word "16th August, 1987", subsequaately. According
d C

to him}thc correction in ink is not in his hand, though, the

rest of the writing of part 1 is in hand. This correction

though, does not bear any intial but that doss not make

the report illegal qn that ground. The applicant submitted
that he worked unde:r the control of one Mr. Patwa:rdhan,

N Cnief CII' (Admn.), aAhmedabad, for the period lst april, 1987
to 15th August, 1987 =nd for the remaining ooeriod i.e. w
16th august, 1987 to 2lst lMarch, 1988 under Mr. Halakhandi

the = then Chief CIT (Admn.) and Ce I.Te GSujarat-1 Ahmedabad

.-..17....
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and hence, for two diffecent periods the A.C.k. should

have been written in two separate form by these two
officers, as per C.B.D.T. mannual 1984, kule 1.3 of Cheptar
7 and that was the reason that the A.C.k. form was sent by
ir. Patwgrdhan to the applicant for the first period wvide
his letter dated 21st August, 1987 produced at annexure

A/3 in response to wnich the aoplicant sent the A.C.R. form
to him after duly filiing it up vide letter dated 24-7-1987.
He submitted that Mr. Halakhandi cannot be said to have
le=gal floundaticon and basis to write the A.C.K for the
complete year and therefore, it is illegal. There is much

substance in this aubmission of the applicant.

S The applicant further submitted that the reportir
™y

officer Mr. Halakhandi before writing the A.C.R. shoul:

(SF
o
&
<
®

opbtained the comments of six other Commissioners whose
jur isdictional cases were also argued by the applicant as
Senior Ae.~e <ind the copies of the judgemcnts from the
I.T.A.I's Bench, were sent directly to these Commissioners
and not to Mr. Halakhandi at all. He, therefore, submits
that A.C.ik wriitten by iHre. Halakhandi without obtaining the
comments of al. these comnissi ners would be without basis
and hence, it is illegal dn addition to the fact tiat he
illegality commented even for the earlier part of the prriod
of Mr. Patwardhan for which he was not entitled.too. ilr. Bhatt
learned Advocate for the respondents submitted that the

N original A.C.k. dossior shows that reporting officer Mr.

remarks in col. noe. 15 on thebasis

@

fv Halakhandi made advers

of the monthly disposal and :remarks comaunicated tc

Lo the
applicant and that h: had also obtained commsnts of

Lie socwoer of Income 7:x Tribunal

applicant's work from

10
° {
-aa!\_,.‘..
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* On examining the original A,C,R, Dossior and adverse remarks

made in col., no, 15, it is clear that the reporting officer Mr,

Halakhandi ,withcut obtaining the material made the adverse

)

remarks, that up to August, 1987, the applicants' performance

o)

was found to be poor, Moreover, the remarks on the basis of
monthly statement is too vague, Mr, Halakhandi admittedly

was not the controlling officer up to 15th August, 1989 but
Mr, G,R, Patwardhan was controlling officer who has made
observation about the applicant as a intelligent officer who
is capable of hard work, The reporting officer Mr. Halakhandi
has mentioned in col, 21 in margin that he did not agree with
the evaluation made by Mr, Patwardhan, The applicant submitted
that the adverse remarks in col., 15 was absolutely illegal
which caunot be made by Mr, Halakhandi without obtaining the
comments of other six Commissioners and he could not evén
make comments on the evaluation made by Mr, Patwardhan., The
applicant relied on the Decision in V.R, Nair Vs, Union of
India Ors, (1989) 9 ATC page 396, C.A,T. Madras Bench, It is
held in para 21 of this decision that when a person does

work pertaining to the charge of two or three Commissioners
the assessment of that persons'worked should be done by

all of them and the assessment by one commissioner alone
cannot be taken to be a gorrect full and fair assessment of
his work during the relevant period. Mr, Patwardhan had not
given the adverse comments against the applicant and the
reporting officer Mr, Halakhandi did not obtain the remarks

o-lgoo'
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from the other five commissioners whose jurisdictional
cases were also argued by the applicant. Thus, Mr, Halakhandi

A—

alone cannot be said to be legally entitled to asseg$§ the
work of the applicant for the full year and also until all
the commissioners have given assessment of the relevant period
during which the applicant worked for cases under their juri-
sdiction. The assessment given by Mr. Halakhandi therefore,
cannot be 8aid to be fair and complete. He could not be the
judge regarding the applicants' performance in attending
cases in the charge of other commissioners and to base adverse
remarks on the strength of monthly disposal and some comments
by the Mamber of ITAT., Mr, Halakhandi was not entitled to
deprive the applicant of comments of other commissioners.
Therefore, the adverse remarks made by the reporting officer
Mr, Halakhandi}is illegal and must be expunched,. The other
decision reliea on by the applicant on this point is Dr,
B.R. Kulkarni Vs, Government of Gujarat 19 G.L.R. page 1021,
In this case,under the Government resolution dated March,
8 1969 confidencial report was required to be written for
a unit of orme year and the instruction issued by the Government
on four different aspects refered on their resolgfﬁggj?d to
be followed, This decision also shows that reporting officer
should take particular care to disregard all subjective eonside-
rating and bias that he may have one way or the other and his
judgment should be based on verifiable facts, It is held in

this decision that a reviewing officer has to correct the
..20..
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conscious or unconscious bias that may be there im the assess-
ment given by the Reporting officer, perticularly when any

adverse remarks have been made,

10, The applicant has further submitted that the
adverse remarks in cecl, 15, 17,18,21 in part III and comments
in col. 2,3 and 4 of part V are absolutely illegal, as the
reporting officer Mr, Halakhandi had prejudicial attitude
against him and he wrote the C.,C.,R. after the priscibed period
and the reporting officer also acted for the period for which
he was not a proper officer, He also submitteéd that the

period of about one and half year taken in disposal of the
representation without sufficiant reason is also fatal. The
contention of the respondents in the reply that the delay in
disposal of the representation in the case of the applicant coui
be considered as normal could not be accepted as convincing
explanation., The respondents have not produced the file to
show how applicant's representations were dea¥t with and

what was the reason for such delay in disposing the
representation of the applicant., The applicant has relied

on the Brochuzgron the prepration and maintaince of confiden-
tial Reports publishj§§ Government of India vide Annexure A/17
améd he has drawn my ;;tention/zg; “Instructions" mentioned
therein which deals with the procedure to be followed in

filling up the items of A.C.R, of an afficial.,

0021;.0



¢

_o—,

s 21
11, The main attack of the applicant against the
adverse remarks Annexure A/1 is that - "~ the A,C.R, is
written by the reporting officer Mr, Halakhandi for complete
financial year 1987-88, though, he was reporting officer for
the part of period of the year i,e, 16th August, 1989 to 31st
March, 1988 and though, the previous Chief Commissioner Mr.
Patwardhan under whom the applicant was working by his letter
dated Annexure A/3 dated 21st August, 1987 to the applicant
stated that he would be writing C,R. of the applicant for the
period from 1st April, 1987 to 15th August, 1987 and though,
the applicant had sent the resume of work during that period,
the reporting officer Mr, Halakahndi wrote the C.R. for

and

whole year which he was not entitled to / which is inbontra—
- /

vention of the departmental circular dated 23rd September, 1985 ‘
which O.M. of Ministry of Personal and Training and the reviewi=
ng officer also did not consider that defect, which was still
worse, The other attack on the adverse remarks is that the
comments on col., 12 and 13 in col. 15 are filled in by Mr.
Halakhandi who was controlling officer from 16th August, 1987
even then, he made adverse comments for the prior period., He
submitted that in his representation Annexure A/15 to the Board,
he has shown in details his performance in number of cases

conducted by him but appe€llate authority has not shown_

No record

how his representations were disposed of./ " is produced
on that point to verify the same. He has relied on judgmgnt

on this point on Ramkrishore Meharshi Vs. Union of India, All

Indiaservice Law Journal 1989 (4) C.A.T. page 287. He also relied

..2200
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on the decision in K.K, Khullar Vs, Ministry of Human Resources;
Development 1988 (6) A.C.T. page 836, He submitted that adverse
remarks in col, 17 are completely wrong and without any basis.
He submitted that the memo of service refered to by reporting
and reviewing officer have not been produced by the respondents
He submitted that there is no basis for the adverse remarks in
the cols, 17, 18 and 21, He submitted that the adverse remarks
in col, 3 part V is not legal because col., 3 is deleted in
A.C.R. form as per the judgment in case of R,K., Sareen Vs,
Cantonment Board 1988 (6) SLR page 112 invited my my attention
to para 13 and 14 of this decision. So far adverse remarks in
col., 4 is concerned, he submitted that the same is also not
legal and reliance in placed on the decisioq/;:jendra Sing

Vs, Union of India (1988) (2) All India S.L.J page 145 and

also on O.M, dated 21st June, 1965 Annexure A/17.

12. The applicant submitted that the adverse remarks
are made by the reporting officer Mr, Halakhandi against him
because of bias and prejudice and that is the reason why he

has not followed legal procedure in filling A.C.R. and hence

the same be expundgned

13, The learned counsel for the respondents submitted
that the correct evaluation of the applicant is made by the
reporting and reviewing officer after obtaining the correct
date and the A,C.R, Dossior produced by respondents shows the
material on the basis of which adverse remarks are recorded.

..23000
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14, After hearing learned advocates on all the
points raised in this matter, I hold that the adverse remarks
communicated to the apvlicant as found in the original A.C.R.
produced by the respondents are not legal and should be
expunglid on the grounds of prejudice caused to be applicant
in as much as the respondents did not produce the same till
the matter was reserved for judgment and proceeded on the
strength of the reply given by the respondents that col., 3 and
4 in part V of the A,C.R. have been recorded by the reporting
officer which was only corrected after 14th July, 1992 due
then

to observation of this Tribunal an@,producing original
A.C.R. as observed earlier and the adverse remarks made in
the A.C,R, in question are also held illegal on the ground
that the reporting officer Mr, Halakhandi had notobtained
remarks from other commissioners under whom, the applicant
had worked and also on the ground that he gave report for
the whole year though, he was the reporting officer only for
the period from 16th August, 1987 to 31st March, 1988. The
adverse remarks also require to be expunged because the C.R,
from Mr., Patwardhan for the period of 1st April, 1987 to
15th August, 1987 was not obtained but a slip of his remark is
atfixed in the original C.R., produced by the respondents.
He has decribed the applicant as intelligent officer capable of
hardwork but the said view has been disagreed by the reporting
officer Mr, Halakhandi who was not superior officer to Mr.
Patwardhan. The reviewing officer Mr, Bhardwag hasfalso

not noticed these illegali.ties. The applicant was for three
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months period under him but as C,R., is for a complete year,

he ought to have obtained comment of earlier review officer
regard
with whom. Applicant worked for nine months, Havingzto the

illegal procedure adopted in this case, which go at the
root of the matter, adverse remarks Annexure A/1 commni-
cated to the applicant require to be expun ged and the
subsequent rejection of his representation vide letter dated
20th June, 1990 Annexure A/12 also requires to be quashed

W
and set aside, Hence, the folloing order:

Application is allowed., The adverse remakfs
Annexure A/1 from the C,C,R., of year 1987-88
are expunged and the letter dated 20th June,
1990 Annexure A/12 by which representation of
applicant is rejected is also quashed and set
aside, No order as to cost, The original A.C.R.
Dossior produced by the respondents be returned
to the respondents or their learned counsel

on usual terms.

‘TZ/( ,_5/ L; L"(M '

(R.C. Bhatt)
Member (J)
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