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AHMEDABAD BENCH

0.4. NO. 281 of 1990 .
THOND.
DATE OF DECISEONwiﬂgj{_@ggww_«w
ATl D.G.chaudhari & anr, __Petitioner
Shri s, }f_ffi}{{}{?_fN‘M_m,m.,,..v,,m,‘,.,u.__._‘ __ Advocate for the Petitioner (s)
Versus
San of Aediz & Ors, —— Respondent
Sﬁfliﬁ:?:ﬁﬁﬁ?{?&‘_hm*_ﬂ.“_,.,,w. ——_ Advocate for the Respondent (s)
CORAM
The Hon'ble Mr, N.B.Fatel : Vice-Chairman
The Hon’ble Mr. Radhakrishnan 3 Member(A)

JUDGMENT

1. Whether Reporters of Local Papers may be allowed to see the Judgment 2 |

N

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgment ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?




1. Mr, DeGe Chaudhari,
DCOS Office,
western Railway,
Sabarimatie

2. Mre Heie Jadav,
DCOS Oifice,
Western Raillway,

Sabarinati. eesss Applicants
MLe DeVe Parmarxr essss Advocate
versus
Ls LCOU3,
West=rin Rallway,
Sabarimati,
24 lire Ke.Ie Pandya,

LCOS QOfifice,
Western Raillway,
Sabarmatie essee ReSpondents

I'Lr. l-‘} .;)“ L] »:JheVde ' E XK AdVOcate.

J U D G_MB_NT

In
Do s 281 of 1990 Date:ll/7/1994
Per Hon'ble shri N.B. Patel Vice=Chairman

The applicaint No.1l is a memper of a Schetuled Tribe
and the applicant Ho.2 is a member of a Scheduled Caste
and they seek a direction or orcer from this Tribunal
gquasihing and setting aside the order, Annexure = Ab
dated 11=5~1990, wheireby the respondent WO.2,

Mr., KeI. Pandya, is promoted to the post of Office
Superintendent and for a further direction that the
applicants to be prumoted to the 5aid post Weeefe 11=5=1990
and also for a direction that all benefits conseguential
upoin the promotion of the applicants to the post of Qffice

Superintendent be awarded to them.
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24 Before proceeding f{urther, some of the facts
which are not in cispute may be cet-out, The

applicant wo,1 joined the railway service as a clerk

on 7=4-1965, the applicant No,2 on 17=11=1959 and

the respondent 1No,2 on 15-10=1956, Thus, ia the cadre
or grade of clerks, the respondent (0.2 wasS senior to
both the applicants. However, the applicants Ho.1 and 2
got accelerated promotions to the higher posts of Senior
Clerk, Head Clerk and Chief Clerk as their promotions

to the said posts were against the posts reserved for
2cheduled Tribe and Scheduled Caste persons, 'The
applicant Jo.,1 was promoted to the post of Cth Clerk

oin 1=56-85 and xegulariSed on that post Weee.fs 20=6-386,
The applicant .1o.,2 was promoted to the said post on
27-11=86 and was regularised on that very date, The
respondeint No,2, Shri Pandya, though senior to the two
applicants ia the base cadre of clerk, was promoted to
the post of Chief Clexrk on 17-6-87 and was regularised
WeEs Lo 16=-6~88, 1In other words, both the applicants had
entered the cadre or grade of Chief Clerk earlier than
the entry of the respondent No.zria the seid cadre or
grades The next promotion post above the post of Chief

Clerk is the post of Office Superintendent, Ey the

impugnea order Annexure=AS6 dated 11=5=-90, the respo.dent .

N0e2, Shri K,I, Pandya, is promoted as Oiifice Superintendent

while the applicants are not promoted to the said post,

3s Thus, the above order dated 11=5-90 by which the
respoiceint 0.2 ics promoted to the post of Ofiice

superintendent while not promoting either the applicaut

Noel or the appliceant Ho.2 to the said poust, is challanged

‘before us by the agpplicants, It is an un=disputed fact
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that the post to which Shri fandga is alrecqay promoted
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and for which the applicants or either of them stakg a
claim, is not a reserved post but is a general category
poét. In seeking promotion to the post of Office
superintendent the applicants do not claim any benefit

due to them on account of their being members of Scheduled
Tribe or Caste, They claim the said post on the basis tat
both of them were senior to 3Shri Pandya in the immediately
lower post of €hief Clerk and, therefore, Shri Pandya
could not have been considered for promotion to the

higher post of Offiice Superintendent in supersession of
their c¢laim, Ther is no cispute about the iact that

the peost of Office superintendent is a non=selection

post and the promotion is governed by seniority=cum
suitability test, There is also no dispute about the

fact that the applicants or either of them have not been
promoted to the post of Office sSuperintendent only on

the ground that they were not senior to Shri PFandya. The
controversy in the case arises from the fact that while
the applicants contend that the question of seniority

in the cadre or post of Chief Clerk has to be determined
on the basis of the entry of au incumbent into that cadre
lor grade irrespective of the guestion whether an incumbent
in that grade had in the post got accelerated promotion
against a reserved post, the coantention of the respondents,
including the respondent Wo,2 Shri Pandya, is that, after
the applicants got accelerated promotion to the post of
Chief Clerk on accouint of their being members of a
Scheduled Caste or Scheduled Tribe, seniority in the

grade or post of Chief Clerk has to be determined oa

the basis of the date of entry of the iancumbents at the

initial stage i1i.e. their ranking in the base of feeder

cadre,

00.5005/"




52 5 3:
4, AS already stated, if the proposition, that if

a member of Scheduled Tribe or Scheduled Caste gets
accelerated promotion to a particular post on account

of his being a member of a Jcheduled Tribe or Scheduled
Caste, he will not rank as 8&eaior to a general category
candicate whom he might have superseded while getting
promotion earlier weie valid, the promotion of ikir, Pandya
to the post of Oifice Superintendent by the impugned order
will not be open to any challeange, However, if that
proposition wese not valid and if the correct position
was that merely because a Scheduled Czste or a Scheduled
Tribe incumbent gets early promotion a.sinst roster point,
he will still rank as senior to the general category
incumbent whom he might have superseded in the promotion
cadre or post, the challeige posed by the applicantsvto

the promotion of lir, Pandya must succeed,

S5 Therefore, the neat guestion which wrises for
cetermination in the case is, whether the seniority of
a Scheduled Caste or Scheduled Tribe candidate in a
particular grade or posSt is to be fixed according to
his date of entry into such grade or post, even though
his promotioin was cue to reservation, or whether he
would carcy his original seniority even in the
promotion post «nd would rank below the general
category employee whom he wmight have superseded earlier
onn account of reservation policy, That question

cawe up for consideration before a Full Bench of the
Tribunal in the case of V, lakshminarayanan Vs, UesDele
and Ors, and a group of cases ( O.Aa, 759 of 1987 and
other cases) of the Hydercbad kench of the Tribunal,

The contention before the Full Bench was that a percon

......6/—




|
- .
; ,

promotion if he is ifully gualified otherwise, oa the

i
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ground that he acwired posting or promotion on the
basis of reservetion guota, There is nothing like
accelerated seniority or norial senicrity in service

jurisprudence®,

T Another Full Bengh in Oea. 110,854/90 and other
connected cases of the Calcutta Eench of the Tribunal
has held that the above view of the Hyderabad Bench

is a final pronouncement on this point and not a mere

interim pronouncement,

. We are bound by the aforesaid wview of the full
Bench and accordingly we hold that the appiicants were
senlior to respoadent 0.2, Shri randya, in the grade or
post of Chief Clerk which was the feeder post or grade
for promotion to the post of office Superintendent, The
fact that 3hri Pandya was senicor to both the applicants
in the base grpde or post of clerk to both the applicants,
will not be a material factor in Geciding the senicrity
of the applicants visea-vis Shri Pandya in the grade
or post of Office Superintendent, As already stated,
promotion to the post of Office Superintendent
from the post of Chief Clerk is based on seniority=cuine
suitebility test znd it is not the plea of the respoide
ents that the applicants were not suitable for the post
WW\ of Oiffice, Superintendent. as already stated, the only
ground on which <hri Pandya is promoted to the post
of Ofiice Superxintendent and neither of the applicgnts
is promoted to that post is that, Shri Fandya was ®enior
to both the applicants in the grade of Clerxk, =Shri Pandya
is treated as senior to both the @pplicants in the grade

or post of Chief Clerk only on the ground that both
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promoted by virtue of reservation, must be treated
permanently as o scheduled Caste or ucheduled Tribe
Ceindlidate and must be placed below the forward community

seuior candidates in the lower cadce whom he might have
superseded on account of reservation policy., The Full
Eench has held, "“The argument of the applicants that

oin promotion of an cmployee belonging to S.Ce, and <S.T,.
Coiuauiity, based on reservation, he should rank junior

to general community employees in accordance with seniority
in the lower fceder cadre is not supported by any

principle or precedents,

Ge The Full Bench has further held, “Normally the
seniority should be f{ixed with reference to the date

of selection whether an employee comes in service through
the reservation guota or otherwise, That is to say, an
ecrlier appointee shell be senior to a later entrant to

& Calie, OUnce an cmployee is promoted against a VaCallCy
on regular basis he should be considered as seaior in
that grade to all others who come later by promotion

for all purposeS." ..cecccseccccsecee”The Supreme Court

in Karamchand Vs, Haryana State Electricity Board

(AIR 1989 s5C 261) held that seniority of SC and ST
enployees will be reckoned from the date of their
promotions to the yrades and not from the date of

their entry into grades froum which Lhey were promoted.
From whatever source an employee had been gecruited or
promoted, he oCcupies a place in that post with the
Seniority normally available along with others irrespective
of whether he got the benefit or rescrvation or ctherwise
aind he cainot ke later classified on the basis of his

original appointiment or promotion and denied further
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the applicants were promoted to the grade or post of

Chief Clerk against reserved guota. Following the

Hh

decision of the Full Bench in the aforesaid cases 0O

Hyderabad Beach, we must hold that the authorities
were wrong in treating Shri Pandya as senior to the
applicants in the grade of Chief Clexrkes The challenge
by the applicants to the promotion of Shri Pandya to
the post of Office 3uperintendent in supersession of

their claim must, thereifiore, be upheld,

9. It was stated at the bar that Shri Pandya has
retired from service on 31=10=91 but, before that, the
applicant lo,2 was promoted to the post of Oifice
Superintendent on 1-8-90, Among the applicants, the
applicant llo,1 is senior to the applicant lo.2 and,
therefore, legally speakiig the applicant Ho.1 ouyht

to have been promoted to the post of Office Superintendeat

as the post was not a reserved post,

10, In the result, therefore, the applicgtion is
allowed and the respondent authorities are airccted to
promote the applicant Lo,1 to the post of ULiice
superintendent wWeeefe 11=5=90 and give him all conse=-
guential benefits including dificrence in wages etc,
S0 far as the applicant Ho,2 is concerued, it is
directed that his claim for promotion to the post of

Office Superintendent must be coansidered when the next

()]

vacaacy in the post of Oifice Superintendent arose,
after the promotion of the applicaiit Ho,1 to the szid
post, Weeo.fe 11=5~90 and the applicant No,2 must be

given prcmotion to the post of Office Superintendent
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such date

with all consec

uvential benefits

including difference in the wages. The respondent

directed to comply with these

irections, including payment of difference of

wages to the applicant No.l or both the applicants,
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be, within a period of 8 weeks from

receipt of a copy of this order.

The promotion of the ay@licantsi>ithcr of them and

award of conseqg
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sult of the
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stion as is involved in the present ca
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uvential benefits, if any, to them

se directions will be subject to the

decision of the Supreme Court involving
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that such gquestion is pending befor

M

Supreme Court.

No order as to costs.

2

(V.Radhakrishnan) (Ne.BJ/Patel)

e (A
Member (A)

Vice=Chairman




