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IN THE CENTRAL ADMINISTRATIVE TRIAUNAI.
; : AHMEDABAD BENCH

M.A,.ST/559/91
R.A,47/90 in

O.A. No. 278/90
BAHNGX

DATE OF DECISION__ 4.8.1992.

o
shri #.T. Mochi Petitioner
[
. Mr. B.B. Gogia, Advocate for the Petitioner(s)
Versus
Union of India & Ors, ~ Respondent
Mr, B.R, Kyada, Advocate for the Respondent(s)
CORAM :
The Hon’ble Mr. N.,V. Krishnan ¢ Vice Chairman
»
The Hon’ble Mr. R.C. Bhatt : Member (J)

1. Whether Reporters of local papsrs may be allowed to see the Judgement ¢

2. To be referred to the Reporter or not ¢

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?
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Shri R,T., Mochi, eee Applicant
Vse.
1. Union of India,

Representings

Western Railway,

Through s

General Manager,

Western Railway,
Churchgate,

Bombay- 400 020,

2. Divisional Railway Manager,

Western Railway,

Rajkot Division,

Kothi Compound,

Rajkot- 360 001, .+ Respondents,

—— - —— S — o W - O G W S .t W G W Gu W —

M.A,ST/559/91
in
R.A./47/90 in
0.A./270y90
______ ErR— Dates: 4.,8,1992,

- S 0 WO e T S -

Per: Hon'ble Mr, N,V, Krishnan, Vice Chairman

Present: Mr. B.B. Gogia, Adv,/App.

Mr, B.R, Kyada, Adv,./Res,
1, M,A,ST/559/91 has been filed by the appli-
cant in the review application no. R.A,/47/90 to
substitute the legal heirs of the review application,
since expired, Heard, M,A. 1is allowed. Learned counsel
for the applicant is directed to carry Eut the correction

in the review application in the Registry.

2s . We have also heard the learned counsel for
the parties, on the Review Application., We notice that

the original order is absolutely clear.

003.0.



3. In the circumstances, learned counsel for
the applicant seeks permission to withdraw the review

applicption. Permission granted. R.A./47/90 is closed.

4, We also make it clear in case the represen-
tation as permitted by the original order has not been
filed by the applicant, his widow may/aggle such
representation within one month c$ it-ghould be disposed

of by the respondents as directed earlier,

ﬁ/(/%L)L—* _//////
(R.C. Bhatt) (N.V, Krishnan)
Member (J) Vice Chairman
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R.A./47/90

in
0.A./279/90

CORAM s Hon'ble Mr, P.H. Trivedi ee Vice Chairman

Hon'ble Mr. D.K. Agrawal ee Judicial Member
25.1.1991

Review petition be heard. The case be posted

accordingly.

S »
Ak Gornmny sy
( D K Agrawal ) (

( PH Trivedi )
Judicial Member Vice Chairman

*Mogera
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The Registrar,
cupremc Court of India,
Vew Delhil,
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ETITION FOR SPECILL LEAVE TO LFELL (CIVIL/CRLNO. 464)7

rticle 136(1) of the Congtitution of India
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(Petition under 4

from the judgment and order dated

of the High Geurt—of—Judtcatore at CAT aof AX*}QJO

. fgﬁl\(ﬂ in OA ‘/\Jo\ '>/\"C/ﬁ0 ’
S et f o
R-TY Mo (}{) e;{Aﬁs\
...Petitioner(s)
| Versus
L/ijA 0%0 jZ(dB6§ L Brv . +..s Respondent(s)

Sir,

T am directed to inform you that the petition above

mentioned filcd in the suprene Court was dismissed

bv the Court on 52‘3163& .

Yours faithfully,
o gl
y W7
FOR REGISTR.R

[y/ |
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- AHMEDABSAD BENCH

AHMJ:,D u:;AD .

Submitted f C;A‘-T-/JUDICIAL SECTIOIT.

4 Sriginal Petition No.: ‘:;\[ ﬂ /O

Miscellaneous Petition No.
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Shri e A‘ .I‘..,, o p} O;L' | _ Petitioner (s).

DRt ate ol e ————

Versus.

This ap-lication has been submittea to the Tribinal by
Shri Y £ ﬁs /% (ﬁiﬁ* L SR
UNDER Section 19 of the Admlnlshra+1vp T“lbunaT Act, 1985.
It has been Scrutinised with reference to the points mentioned
in the check list in the light of the prov151ons contained in
the Administrative Tribunals Act, 1985 and Central Administrative

“ribunals (Procedure) Rules, 1985.

The application has been found in order'ang may be given

to concerned for fixati'on of date.

The application has not been found in order for the reasons
indicated in the check list. The applicant mav be advised to
rectify the same within 21 days/Draft letter is placed below for
signaturee\//ff? n ORJV ;%ﬂwyui
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’ D= ANNEXUA

CEJIRAL ADMINISTRATIVE TRIBUNAL \\
_BHMEDASAD BLANCH \_

APPLICANT (S) ﬂ )] , J/Y]O..{.Aﬂ

©

T P )

’ |
LS PONDENT (S \ : Vv o0
RLEPON () A 4 5 Lﬁda 2% _
et b O 44 - —
PERTICULARS TO BE EXAMINED ENDORSEMENT &5 TC
RESULT OF
BEXAMINATION.
1. Is the application competent ? % g
2s (A) Is the application in
the prescribed form? -
(B) Is the application in
paper book form ?
(C) Have prescribed number
comlete sets of the
. application been filed ?
3. Is the application in time 2 <
If not, by how many"days‘is
it beyond time ?
Has sufficient cause for not
- making the application in

time stated ?

.. Has the document of authorisation/
Vakalat Nama been filed.?

5. Is the application accompsined by 17 4 A D348
®.D./I.P.0. for Rs.50/-.2 Number of o
BD./I.P.O. to be recorded. Luy

6. Has the copy/copies of the order(s) ‘ R
agaimst which the application is \j] e A ¢ f *_/
made, been filed ? A

7 (a) Have the copies of the documents
relied upon by the applicant and
mentioned in the application |

been filed ?

(b) Have the documents referred to
in (a) above duly attested and
numbered accordingly ?

(¢) Are the documents referred to
in(a) above neatly typed in
double space ?

8. Has the index of documents has been
filed and has the paging been done
properly ?

..2'6“
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PARTICULARS TO BE EXAMINED . ENDORSEMENT AS T0 85
' : RESULT OF EXAMINAZTION.

. L £ L W AR T AN AT T TG

10 ¢

11,

].20

13,

17.

GG/-.

ML e e . L S AP A 11— . T W MA@

. — - %
Have the chronological deta-

ils of representations made

and the outcome of such A
representation been indicat-

ed in the application ?

Is the matter raised in the

ap;.lication pending before AN
any court of law or any other '
Bench of the Tribunal ?

Are the application/duplicatd
copy/qpare copies $igned ?

Are extra copies of the applic-
ation with annexures filed.

(a) Identical with the original,
(b) Defective,

(c) Wanting in Annexures
No, Page Nos, . 2

£, b s s B e

(@) D 1ct1nctly Typed ?

Have full =ize envelopes ' ) -
bearing full address of the
Respondents been filed ?

Are the given addressed, the
registered addr ssed ?

Do the names of the parties

statéd in the copiles, tally

with hope those indicated in rlinme
the application ?

Are the transations certified

to be true or supported by an :
affidavit affirming that they 3,
are true ? \

Are the facts for the cases

mentioned under item No.6 of
he application.

(a) Concise ?
(b) Under Distinct heads?
(¢) Numbered consecutively?

(d) Typed in double space on
one side of the paper ?

O 3
NG

Have the particulars for

interim order prayed Eor, e N .

stated with reasons ? ANV A
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BEFORE CENTRAL ADMINISTRATIVE TRIBUNAL vy ]
AHMEDABAD g
ORIGINAL APPLICATICN NO3 /90
i Y
Shri 2.8.Mochi
Rajkot $s APPLICANT
V/s
Union of Indis & one another ¢ s RESPONDENTS
INDEX
Si' Description of documents relied upon Page No,
01. Application 01 - 15
02. &/1 Copy of Note No,Stores/Estt/1/Vol.II of 21.3.89 16
03. A/2 Suspension Order dated 30.3.89 by ADRM RJT 17 - 18
04, A/3 Revocation of Suspension order dated 30,8,89
issued by ADRM RJT 19
05. A/4 Charge Sheet dated 30.3.1989 along with state-
ment allegaticn, imputation etc. issued by the
ADRM RJT 20 = 22
06. A/5 Reply of the applicant to the charge sheet and
statement of allegaticn, imputation etc. 23
07. &/6 Letter dated 11/30,5.89 issued by ADRM RJT
appointing the Enquiry Officer 24
08, A/7 Statement recorded of the applicant during the
course of the Enquiry 25
09 A/8 Copy of the punishment order dt.10.8,1989 issued
by the ADRM RJT 26 - 27
10. A/9 Copy of the findings of the Enquiry Officer 28
11. A/10 Copy of Memorandum dated 7.9,1989 formally
retiring the applicant compulsorily issued by
DRM Rajkot 29
12. A/11 Copy of appeal preferred bythe applicant to the
Chief Personnel Officer, Western Railway on 30 =31
4R 7,10.1989
13. A/12 Letter No,E/308/ED/89/XR/3 dt.11.1.90 directing
applicant to CPO on 18,1,1990 32
14, A/13 Copy of judgement delivered by the CAT Ahmedsbad
in TA No,1293 of 1986 on 20,5.1988 33 = 41
Rajkot/Ahmedabad
Dates (, / 6/90 g T W\av’l\/\'
i (APPLICANT)

For use in Trikunal's Office
Date of filing
or
Date of receipt by post
Registration NO,
Sionature
for Registrar

-
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BEFORE CENTRAL ADMINISTRATIVE TRT BUNAL
ARMEDABAD

ORIGINAL APPLICATION NO$ Q\’H '90

Shri R.T JMochi,

Slum Quarter No.111,

Jamnagar Road,

RAJKOT 83 APPLICANT

Versus

1) Union of India,
Owning & Representing
Westem Railway,
Throughs
General Manager,
Wester n Railway,
Churchgate,

BOMBAY - 400 020

2) Divisional Railway Manager,
Western Railway,
Rajkot Division,
Kothi Compound,
. RAJKOT - 350 001 $3 RESPONDENTS

DETAILS OF APPLICATION

1, Particulars of the order against which the appli-

cation is made,

' i) Order No, $ E.308/ED/89/XR/3
ii) Date $ 10,.8.,1989
N
1i1) Passed by t ADRM, Western Railway,
¢ Rajkot

iv) Subject in brief Awarding the punishment

]
! of compulsory retirement
$ to the applicant,.

2s Jurisdiction of the Tribunal
The applicant declares that the subject
matter of the order against which he wants redressal

’ is within the jurisdiction of the Tribunal,

Seowoo 0020




3, Limitgtion

The applicant further decléres that the
application is within the limitation peried pres-
cribed in section 21 of the Administrative TCibunals

Act, 1985,

4, Facts of the case

The applicant was originally appointed as
a Clerk in scale Rs,110-180(AS)/Rs,260-400(R) 4n
the year 1963 on the Rajkot Division of the
Western Railway. He was subsequently promoted as
Senior Clerk on 22nd Dec. 1981 in scale Rs,330-560(R)
on clearing the seniority - cum - suitability test,
He was promoted as Head Clerk according to his turn on
12th March 1982 in scale Rs,425-700(R), He was
subjected to the selection for the post of the Chief
Clerk in scale Rs,550-750(R)/Rs.1600-2660(RP) and
onx his clearance of the said selection »m=xw he
was promoted and posted as Chief Clerk on 6th April
1985, The Chief Clerk's posts carries a pay scale of
Rg.1600=50~2300-EB-60-2660 and he was every vear
granted his due increments, At the time of his com-
pulsory retirement he Was drawing a monthly salary

of RS,1900,00 per monthe

11) The applicant submits that while he was worke
ing as C hief Cler< , he was placed under suspension
on ADRM's verbal orders in terms of Superintendent,
Store's Branch's No,Stores/Estt/1/Vol,II dated
21.3.1989, The formal orders of suspension was
issued by the competent authority i.e, ADRM RJT
only on 30.3.1989 vide No.E/308/Sus/89/R/11 dated
3043.1989, The said suspension order was rewoked

on the same date il.e. 30431989, with effect from

0000030
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280301989, Thus it will be seen that he was placed
under suspension for about a week's time without any
purpose or use of suspension. Copy of Note dated
21.3.1989 is annexed herewith as Amnexure A/1, copy
of formal suspension order dated 30.3.1989 issued by
the ADRM RJT is annexed herewith as Amexyre A/2 and
copy of Revocation of suspension order dated 30,3.1989
is annexed herewith as Annexure A/3,

1i1) On the day the rewokation of suspension was
ordered, i.ec, 30,3.1989, a charge sheet was served upon
the applicant vide Memo No.E 308/ED/89/XR/3 by ADRM

RJIT end osing statement of imputations. The charge
sheet dated 30,3.1989 with statement of imputation

is annexed herewith as Anexure A/4, In the state-
ment of imputations it was alleged that because the
applicant did not issue regular reminders and put up
the files to SDEN(II) occasionally, Stock Sheet No,
PWI/PTN/Stores/1-17/86-87 dated 27,2.1987, Stock Sheet
No . IOW/RJT /WC/Stores/1-3/86-87 dt.24.5.1986 and Stock
Sheet No,CIOW/RJIT/Stores/1-69/87-88 of 20.8,1987 were
not finalised, The statement of imputations are
mainly alleging neglegence on the part of the Applicant
resulting inte non-~clearance of the stock sheets pertain-
ing to the Engineering Department of Rajkot Division.
Acocording to this charge sheet and statement of
allegations, the main fault on the part of the employee/
applicant was that he did not issue regular reminders
and failed to put up the file or d4id not point out the
facts that these stock sheets were pending to the

concerned Sr.DENs, This clearly implies that he had

..00004
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reminded the authorities/section/personnel concerned
either on phone or in writing or verbally, though the
same was not in freguent intervals., The applicant
submitted his representation against the above charge
sheet wherein he had attributed ¥m the delay in d earance
of the stock sheet to his indifferent health., It was
also indicated by him in his representation that he was
repeating on phone to ARN's and clerks concermed to
close these items., Copy of the representation submitted
by the applicant in reply to charge sheet dated
30.3.1989 is annexed herewith as Amexure A/5,

iv) An enquiry was ordered to be held by appoianting

the Enquiry Officer in terms of order dated 11/30.5.1989.
Copy of order dated 11/30,5.1989 is annexed herewith

as Annexure A/6. In the enquiry the statement of the
delingent/applicant alone was recorded by the Enquiry
Officer. EXcept the recorded statement of the applicant,
no other evidence either oral or documentary was laid

by the Department or by the EO, The gtatement of the

del inquent/applicant is amnexed herewith as Anneéxure A/7.
He received the punishment order No.E,308/ED/89/XR/3
dated 10,8.1989 imposing the punishment of compulsory
retirement from R3ilway Service., Copy of the punishment
order dated 10,8.1989 is annexed herewith as Annexure A/8,
Along with the said Punishment Order, he Was also sent

a findings of the Encuiry Officer. Copy of the

Findifhgs of the Enquiry Officer is amnexed herewith

as Annéxure A/9, The applicant was served upen with

a formal order in ter ms of Memorandum No,ED/R/89 dt,
7+9.1989 by which he was retired with effoct from
64901989, Copy of Memorandum dated 7.9.1989 is annexed
herewith as Annexure A/10, Against this punishment
order he has filed an appeal to Chief Personmnel Officer,

29000
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Western Railway, Churchgate, Bombay vide his appli-
cation dated 7.10,1989, copy of which is annexed
herewith as Annexure A/11, He was called for per-
sonal hearing before the Chief Personnel Officer

on 18.,1.1990, which he attended. Copy of such letter
calling him for personal hearing by CPO is annexed
herewith as Annexure A/12, However, he has not

heard anything thereafter about the faite of his
appeal. Therefore he has been compelled to file

the present petition.

v) The applicant submits that more than six

months have passed after he filed the appeal and
there is no decision on the appeal. The present
petition is filed as per provisions of Administrative
Tribunals ACt, 1985,

vi) The gpplicant submits that the main charge

against him and also what is found during the course

of the enquiry by the EO is that he failed to issue
regqular reminders to get the remarks of the Engineering
Department for getting the stock sheets closed and

he failed in putting up the cases to Sr.DEN ocassionally
and that he railed to obtain remarks to the queries
raised by the SAO by issuing reqular remarks. It is
implied from the charges and the findings he has been
issuing reminders and putting up the papers to the
authorities concerned, but not at the frequent inter-
valse He has stated the same in his defence also,

in reply to the charge sheet dated 30.3.1989, The
applicant submits that to clear the stock sheets the
remarks of the Engineering De€partment were required,
The Engineering Department and its concerned officilals

were expected and required to discharge their dut ies

..'...;‘6
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without reminders., Giving reminders is not mandatory.
However even after giving reminders by the applicant
The officials in the Engineering Department did not
take any action and this resulted into delaving fina-
lisation of the stock sheets. The applicant submits
the officials in the Engineering Department had a
major contribution to delay finalisatim of the stock
sheet, yet no action whatsoever has been initiatedl/
taken against the real persons whose negligence caused
the delay and only the applicant was hand picked for
awarding punishments for the delaye Thus it can be
seen that he has been mete” out discriminatory treat-

ment by the respondents,

vii) The applicant submits that he Amxmsticbomox was
working as a Chief Clerk under the direct supervision
of the Superintendent(Stores), Since the Superintendent
(Stores) was directly supervising the works of the
applicant he was aware of the non-co-operative attitude
of the Engineering Department and its officials., In-
spite of this, no actions whatsoever were taken by the
Superintendent. As in charge of the section, it was
the responsibility of the Superintendent to put up the
files to the concemed officers. HOwever, no action
has been taken against the Superintendent(Stores) for

dereliction of duties on his part.

viii) The applicant submits that according to the

charge sheet certain stock sheet was delayed for over

3 years, He submits every year, confidential reports

on him was initiated and maintained. He was never
informed of any adverse remarks passed in his annual
confidential reports during the above period. Hence

no such adverse remarks exist in his CR, The applicant
submits that if he was directly rexpemsikidéty responsible

®2aam s
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for the delay as scught to be made out against him,L/
certainly the contrelling officer writing the confidential
reports, i.e. DCOS RJT and the reciewing/accepting
authority i.e, ADRM RJT, who is also the authority issued
‘the zsbove charge sheet and punishment orders, would have
passed strictures/adverse remarks in the annual confidential
reports during the said period, The applicant also

submits he was not even wamed elther by the Superintendert
(Stores) under whose direct supervision he was working,

or by the Branch Officer, i.e. DCOS or by the disciplinary

authority i.ee« ADRM against the agbove lapses on his part.

ix) The applicant submits if the entire episode is
taken in its totality it can be seen that the contribution
of the applicant for delaying the stock sheets is quite
negligikle, The big sharks are left scot free. The
applicant submits that it should hawve been the Engiﬁeering
Department or its officisls to be dealt with severely

for the delay., It is quite surprising and astonishing
that no actions whatsoever have been taken against

any such erring perscns of the Engineering Department,

but the applicant was picked up for such harsh punishment.
This aspect was required to be considere” by the
Disciplinary Authority at the time of imposing the
punishment, This is admittedly not done. Therefore
there is an element of arbitrariness and discrimination
im imposition of the punishment upon the applicant.

The applicant further submits that there is no evidence
whatsoever laid by the department tc prove the charges,
The department was required to prove the cha rges by
exarining the witnesses, who could have been cross-
examined and then the real reasons for the delay and |
the place where the delay exists would have come out

in more details. |
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x) The applicant submits that the Disciplinary &“///
authority and quuiry Officer have erred and taken
erroneous views that the applicant had admitted
the charges, during the course of the Enquiry. What
he had‘stated during the enquiry is as undert-
"as per my statement submitted in reference

to the charges, I shall like to amote that

due to maintaining indifferent health I

could not cope up the work but after recei-

ving the Standard Form 5 I have brought

necessary improvement in my method of work-

ing, As I accepted the charges so at this

stage I cannot deny them,"
In the statement (defence) submitted by the applicant
in reference to the charges, it was brought out by the
applicant that 2:did not get response from the Engg.
Department to the reminders requesting for remarks
to clese the stock sheets, The applicant submits that
all the documents right from the issue of charge shqet
upto the imposition of penalty will form part of the
documents related te the Discipline & Appeal Rules,
If the above statement is read with the defence submitted
by the applicant it can be seen that the above admission
is not an unqualified one, As such, such admission
cannot be, in the eyes of law, used against the arplicant
so as to dispense with the requirement of leading evidence
in the enquiry against the delincuent, EVen this is
taken as admission only for the same of arguments, the
negligence on his part is that he did not send regular
reminders to the Engineering Department, But the main
fault and negligence remained with the Engineering
Department, which was the counter part for the delay
and the fault/negligency on the part of the officials
in the Engg. D€partment remained unnoticed and the

erring officials in that department left unpunished,

(XX N Y
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x1) The applicant submits that in his statement during
the course of enquiry and also while submitting the
defence in response tc the charge sheet, the applicant
stated that during the peried, he was sick and this
was alsoc one of the reasons for the alleged delay in
sending frequent £ reminders., The applicant submits
that he had no control over his hea'th condition. he
also submits that non-sending of freuent reminders
cannot constitute a misconduct so as to impose the
major penalty of compulsory retirement, which means
loss of livelihood to the persons for further three
yvears and further consecuential loss in retirement
benefits including monthly pension etc. The applicant
also submits that while arriving at the quantum of
penalty, no thought whatscever was given to the fact
that he was sick fox frecuently during the above
period and he had tc remain on leave, Even this fact
could have been verified from the office records,
However, the disciplinary authority a*%x in its eagerness
to ease out the applicant, has not done any such
exercise to come to the real reason for the alleged delay
or to give a thought to the just adequate penalty for such
alleged lapses,

5. Gréunds for relief with legal provisjong

1) The punishment imposed is tco arbitrary, dispropor=
tionate and violative of articles 16 of the consti=-
tution of India,

2) The punishment imposed is also in violation of

article 311(2) of the Constitution of India,

3) No enquiry has been held on wrong assumption in

as much as no evidence is laid by the department

either oral or in document,

.‘......10
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4) That the principles of natural justice required
that the applicant should be supplied with copy
of the findings of EO before issue of penalty
has been imposed., The applicant relies upon the
judgement of Supreme Court of India as also
different Administrative Tribunals mfchimeks
wherein it has been held that to fulfil the
constitutional requirement of affording reasonable
opportunity it is necessary that in all cases
enquiries where the disciplinary authority is
not enquiry authority a copy of the enquiry
report should be furnished tc the charged employee
to enable him to give his submission in regard
tc findings of the enquiry officer before the
disciplinary authority passes its orders imposing
punishment, ZEmmexmEfxiemcayExxsoonhexte The
applicant respectfully reproduces herein below
some of the extracts from judgement delivered by
honourable CAT Ahmedabad Bench in TA No.1293 of
1986 « Shri TA Pawadai versus Union of India
decided on 20,5.1988, Corum honourzble Mr. P.H.
Trivedi, Vice Chairman and hon'ble Mr,P,M,Joshi

judicj-al membe!‘. seec e

Para.6.The only crucial question for our considerstion is
whether the impugned order passed by the disciplinary autho-
rigy is vitiated because the petiti oner was not given a
copy of the report of the xwmmpt inquiry officer and was not
s veRRx axempyrefxkkex xepprixpfxhe heard be fore arriving at
the findings, Relying on the case of Nibaram Chandra BOse
V/s Union of India & Ors. (1988 Lab I.C.12(CAT Calcutta)
it has been vehemently contented by Mr.Gogia that the
imposition of penalty suffers from a serious infimity as
the petitioner has not been furnished with a copy of the
enquiry report along with notice imposing penalty of
reduction in rank as required under law.

7. In the instant case, the disciplinary authority on
accepting the findings of the inquiry officer decided ®
impose a penalty of "reversion for a period of two years
PR as Permanent Way Mistry with future effect." Admittedly,
the disciplinary authority has not tsken c are tc furnish

a copy of the report of the Inquiry Officer m# to the
petitioner delinquent, either even prior to the passing

of the impugned order or ever thkereafter. In M,A.,Kh3lsa
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V/s Union of India & Ors. TA No.463/86 & OA No,257/86
decided on 1,12,1986 by this Bench, we found that when
the petitioner delinquent had been info rmed of the
charges against him and given a reasonable opportunity
of being heard and he had been supplied with a ® py &£
the report of the inquiry officer and the disagreement
note which enabled him to prefer an appeal tc the
aprellate authority against the order of dismissal, it
cannot be said that the order of dismissal was vitiated
in any manner. While reaching tc this decision we had
mainly relied on the proposition of law laid down by
the Supreme Court in Secretary, Central Board of Excise
& Customs and Ors. V/s K,S5.Mahalingam (ATR 1986 (2) sc4 )
The said case of Mahalingam, came up for consideration
before the Bench of the Supreme Court consisting of M,P,
Thakkar & N,D,Ojha JJ,. While hearing the case of Union
of India & Ors., V/s E. Bashyan, decided on 11,3.1988
(JT 1988 (1) SC 627)., his Lordship My. Justice Thakkar,
speaking for the Bench observed as unders-

It is thus evideng that the findings recorded
by the Bnquiry Offiecer become infused with

life only when the Disciplinary Authority

applies his mind to the material which inter-
alia consists of the report of the Enquiry
Officer along with the evidence and the record
etc., If therefore the basic material compri-
sing of the report of the Enquiry Officer,

which has been taken intofconsideration by

the disciplinary authority for holding that the
delinquent 1is gullty as per the view expressed
by his delegate, namely, Enquiry Officer, is nct
made available to the del inquent till the axe
falls on him, can it be said that the Principles
of Natural Justice have been complied with? Can
it be said that the delinquent had an opportunity
to address the mind of the Disciplinary Authority
who alone in reality und him quilty. Since it
cannot be so asseverated it will be difficult to
resist the conclusion that principles of natural
justice have been violated and the deligquent has
been denied reasonable opportunity. '

8.While referring the case to a larger Bench of the Supreme
Court, it was further obserwved that in Mahalingam case
this question was not directly in issue as neither been
presente nor discussed in all its ramification and it
is therefore futile on the part of the petitipners to
contend that the point is covered and decided in their
favour.

9. In this context we feel our duty Xxxxx refer to the
decision of the Full Bench of the Tribunal (CAT New
Bombay) in Premnath K Sharma V/s Union of India (1988
ATC 904) rendered 6,11,1987, In the judgement of the
Full Bench delivered by Mr,Justice K, Madhava Reddy,

Chairman, having noted the changes made in Article 311
of the Constitution after 4°nd Amendment Act 1976 and the

Sessnel?
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Railway Servants (Discipline & Appeal) Rules, 1968, e
he has extensively discussed the case law on the issue,
While quashing the order imposing the penalty of removal
from service it was held that the findings of the
disciplinary authority as bad in law and is vitiated
because the applicant was meXmyxw not given a copy of

: the report of the Inquiry Officer and was not heard before

arriving at the findings, The dictum in the decision

puts the point amply clear that "the limited departure

made by the 42nd amendment ACt 1976, 1is that no second

show cause is necessary with respect to the penalty
proposed to be imposed, But the obligation to afford

a reasonable opportunity to defend himself and to

observe the principles of natural justice by supplying

all the materials sought to be put against the charged

officer which includes the Inquiry Report is not in any way

whittled down. The denial of copy of the enquiry report
and opportunity to make representation against it offends
the principle of natural justice and violates the

Provisions of Article ¥%2¥ 311(2) itself.", In all

pPropriety, we respect the most considered view taken by

the Full Bench in the said case. "

A copy of the judgement in TA No,1203 of 1986 decided by
the honourable Tribunal, Ahmedabad Bench is annexed here-

with as Annexure 3/13.

5¢ EVen the RailwWway Board have in terms of their letter
No ,E(D&A)87 RG 6151 dated 10,11,1989, circulated by
Geéneral Manager, Westerm Railway, BOmbay in terms
of letter NO,EP/DAR/308/14/9 dated 1.2.1990 have
directed that in cases =mfxmx where enguiry has been
held under rule 9 the disciplinary authority if it
is different from the enquiry quthority, shall
before making a final order in mame the case, forward
a copy of the enquiry report to the charged railway
servant concerned, This order has been given
effect by the Rly.,Board from 10,111,890, Full text
of the eircular is requested to be produced by the
Railway ASministration along with their reply. In
the submission of the applicant them important thing /

is not the date from which it has been given effect

by t he respondents but the principle which they

have accepted,Therefore there has been flagrant

violation of principles of natural justice ian the

case of the applicante.

Coooa013
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6e That there has been no application of mind on the
punishment by the concerned authority or on the

merits of the cases. The order is passed very

mecha-nicallye
6a Details of the remedjes exhaysted

The applicant declares that he has avalled of all
the remedies available ® to him under the relevant service.

rales etc.
Za Matters not previously filed or vending with any other
gourte .

The applicant further declares that he had not
pPreviously filed any application, writ petition or suit
regarding the matter in respect of which this application
has been made, b=fore any court or zny other authority or
any other Bench of the Tribunal nor anw such applicatim

or suit is pending before any of them,

84 Reljefs sought
a) It is prayed that the Notice of Imposition of

Penalty bearing No,.E,308/ED/89/XR/3 dt.10.8.89
passed by Additional Divisional Railway Manager,
Western Railway, Rajkot by which the applicant
was ordered to be retired compulsorily from
raillway service may be declared as illegal,
ineffective and may be qualished by directing
the railway administration to reinstate the
applicant with continulty of service, full

back wages and all other consequential benefits,

B) Any other better relief/s may be granted looking

to the circumstances of the case,

C) Eepyxpfx@exyx Cost of the petition may be. granted
to the Applicant from the Respondentse.

14
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Int m ef if ed f
NIL

10, In the event of any application being sent

by the registered post, it may ke stated whether
the applicant desires to have oral hearing at the
admission stage ahd if so, he shall attach a self-
addressed post card or Inland Letter, at which

¥t intimation regarding the date of hearing could

be sent to him,

" NOT APPLICABLE "

11, Particulars of Postal Order filed in respect

of the applicatiog fee,

2979 9%
1) Number of INdian Postal Order(s) 3 ﬁg X
2) Name of the issuing Post Office W
3) Date of issue of Postal Order(s) /9/5/?0
A M
4) Post Office at which payable :
. 12. List of englosures
1) Postal Orders as per the details given in
para 11 above,
2) Vakalatnama
3) Copies of documents relied upon enlisted
from A/1 to A/13
VIR IPTICATIN
-

I, R« Tw Mochi , son of Shri ’7\’7/\;/(#4\,0\/0\'“(;6’\0

aged about 55 years, working ast Compulsorily retired

......15




Railway servant, who was working in the office of
Divisional Railway Manager, Western Railway, Rajkot,
resident of Rajkot do hereby verify that the contents
of paras 1 to 3 and 6 to 12 are true to my perscnal
knowledge and paras 4 to 5 believed to be true on
legal advice and that I have not suppressed any

material fact.

Rajkot/Ahmedabad
Dates 4»/ G/ Go ﬂ\ 7 WC/A/\
(APPLICANT)
Throughs 0/\ .
A -
B B.Cogi ¢ ,ﬁ RV TR TV \,)‘A,;s,
Advocate, Filed by Mr... N A s ool
RAJKOT Leswned Advova*e for Petitioners
with second se' 2 A qmros

goples Copy serveu/not served (@

other side
e

G ]yReg’lsh‘av r*A'w
» t r S

/p-




¥ £
e o
.
Rt
’
f
2N,
¥y
N,k
{0

)

Arnes /4

T ———
e —

Wi T iy Al uwal
NOT & : - ;
S—— Jivisiopel Oftice,

No.sStores,/8:6t/1 Vol 1l ltajicot,
Lut3021o)¢bﬂ

oub s=uuspenslion = lw “ Slauses 11T stall
WOXLis (lUup‘ shri F.T.Mo Cﬂi,)uitf
Clerk=- Scale ma1UUU 20010 (hN)
: * ® s
ars

Ag per ADLM's verdal orders, you

herepy placed under situpeasion with liwediate ellect.

.—-r‘""—"” < :th\tv \J"’& o
Supdt . /“uu¢u sraneh

-
NN PA o~
0, &y SLe,

P N
[ T VO U A R R VAN N i

TN -

C/-~ "'“(f}, 6
] 1
T )3 "“u“},
r )" g v 4 a O
. i

T—



)T/f?bq“;"//v

fam TR T ATAT Fr——te daw (@ s i) faum 1968 At w5 (1)

o) (A
</ (W :(-\

w317 s G317 3
HreF I €37 1 Standard Form No, l

,mn under Rule 5 (1) of the RS (D & A) Rales, 1968.

_ Standard Form of Order ofy Suspe

Nam«. of Rly. Adrn.

fgars Dated. "2, Z;/ e 198 /
// "" i 7 AP L
QEAFATA, .. ... vy % 3,1;4." ALK
/ /.l /.’“'\‘ .

fqw e Place of issue. / (AL -/f./’i'w'sa( -

sriw ORDER

...........

(& wqru FT HATH rw lmr:) a fasy o arfogy waaryg Ed

(Y@ FA=TE F1ATH AT q@ATH) F A5G aqnafas TR
aréfaa/aﬁrﬁq g1

Wher(a a disal lmu'uy proceeding a: amet Shri

U.bﬁm>

{ the raxl ay servant) 1s contemp 'z atud

grEe O i)

Wh,;feawrxfa L
\Fs

(Name & Dcsxgnatxon o (Ndme and dlegndU()n 0

AT & gERHT W Hl |

cnmmal offence is under mvestngatnon/mq al.

set: 9@ frergemedr [ & (9 M e fuw, 1968 aﬁmw‘r germ w1, 1 s 1 A zidl

(& erEe T FHATT

1968 & f%mq 5 (1) F wean ® stearad STt
e wiaaal il qUAT FEd g UAGEIT IH
""""" F fersameld W@ & |

w1 ferfeacs Fx F1e0, AeAH qﬁam“t/? g (w. W e
Fa- (31'-1 ﬂﬁ'(sr)ﬁvm 1968%%@14/1%{“5 (1)%qr‘q<¥mr4
' ' ®1 qewter/ard@

...............

D \% a (73T PTO)



43)

i Now, therefore, the undersigned [the authority competent to place the railway servant under suspension in terms of the
Schedules I, 11 and 111 appended to RS (D & A) Rules, 1968 / an authority mentioned in proviso to Rule 5 (1) of the RS (D & A)
Rules 1968 ] ir.x(’}xeg;ise«)f the powers fconferred by Rule 4/ proviso to Rule 5 (1) of the RS (D & A) Rul&s,‘g& hgreby glaces the
said Shn..‘...ﬁ ..... (//{['{,,}»\! ...... under suspension with immediste-effect | with effect from. . ’/:3 ..I‘)m

........................

az <t aia fear smar & £ for sl F @ s s W S Syt :
qerw STRETE F1 sty ¥ faer gEnan (@) A g ﬁ b _ o
It is further ordered that during the period this order shall remain in force, the said Sh: ) / S0l /72 ECILUL .. =~

shall not leave the headquarters without obtaining the previous permission of the competent authority.

BEATAY Signaturc . . . /{ QL«G\C c‘,k 3

W Naine r(( //; //’}/’ﬁ( /:’/Pr; ‘;{(?)'

faeream s FT 9397 Designation of the Suspending

Authority. ... . ﬁf;’{//r/é//fx 77

gtet#ft Copy to—

"l}' — Y]} £ i . . . 3
=T Shri. Ko //,"Yﬁ? ':‘/i’j,« W b 7[ ’{‘s.‘l\ \/v/l/ 2 {é/ ([{/'7/,: 2 9

(faaﬁara‘ ¥ wET & T ®W7 TZTH Name & Desy nation of the suspended railway servant)

ﬁmaﬁm"ﬁzﬁﬁ?ﬁm&fﬁﬁg-wﬁ%mﬁm%aﬁamﬁ%ﬁrmﬁﬁ 1
Orders regarding subgistence allowance admissible to him during the period of suspension will be issued separately

- True Copy

e y, 3 : - 7 5
L }f ’!,:(:,w ': ‘f/ :’jr- ff‘j' 3
I 7 £ Fe
/ / @3 (e
WRE. WX, 11/05/214 4; 10-81; 37,000
€ y
. Advocale
* T ¥ f‘;‘v‘w‘Wr ¥ g i g ke bl M R R A0S i‘a“:‘_m-“ (~-w;—:—.v agrwen ARt R A y e g .W‘
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VAL /
. %/W. R. A_ S h..g .ﬁj_EZO({'f/_ G_320 F
/7\) qr® &4 4 [ Std. Form 4

S framm smaw & afadgzvm & fo o@3w &1 9@ &W
[¥= #as (srrmaw wite sidiw) faaw, 1968 =1 fraw 5 (5) (1))

Standard Form of Order for Revocation of Suspension Order under

Rule 5 (5) (c) of RS (D & A) Rules, 1968
#w1r [ No. (“.2,/:{ i3

.m#wﬁu e D30

¥ T AT

Name of Rly. @ﬂ‘m ‘W

Acl»ninistrationJ v

......................................................................................................
s
under suspension was made / wag...desmed-—to-—have—beem—made by...... b SRRV Eikicsin g 6 & 5ms wmom v w9

(’)_ .') !'k_‘_C\
.................... Y .+ TR/ WL 4."),"5".
H
/

oy frerpranady (a2 stfrerdt fend Freree sodw B 3y e g Gear o meer s & om wYS wr wfawr
Farerer a7 wifa®ieY wedired 8) 3= dork (o oY wdter) fraw, 1968 & frrm 5 % 39 forg (5, & =z (M) gra wze wlwaa

ST FIF B0 UATGI IFA FOErTa wrAwr 5 qeapyer [Famig oo e et g afameia s &)
Now, therefore, the undersigned (the authority which made or is deemed to have made the order of

suspension or any other authority to which that authority is subordinate ) in exercise of the powers conferred by .

Clause (¢} of Sub-Rule (5) of Rule 5 of the B3I &A) Ruleg/ 1968, hereby revokes the said order of suspension
vath-immediate-effect] with cffect troin. .. ::\'.LT'} S e S 199;? B N

=T ! Sionature ) £ £ «6\(3()0\0 -—:‘\(f

...........................

1% [ Name. ... (C LA WAI&L’)’LQ

R A wmifaw) L. %2 AL }Q\//
55( TEATH | i
Designation of the(\

authority  making
this order. | J
Wﬁf/@ow tor . A, "/ _ y : :
A (m@ﬁ/u,u”%w%(@%u;wg#%ﬁ[{ S > 29
Shri ’ A . (Narrye & (}esignation of the susperided Rly. servant).
( / _ /(%ng ) ) CC/G /‘;7/ Q(/t//@ True Copy
/ @B Werarm

WRP, MX. 71 f05/104/1h; 8-77. 36,000,
Advocate
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“ standard form No.5 STANDARD FORM OF CHARGE SHEET,

fﬁule 9 of Rly, tervents(Discipline & &pnedl Pules, 1968),

No, E/308/Qgﬁ) M?/flﬂ;/ Office of ily, sdm. Div. Office,
: Place of iscue, Rgjkot. ”
Dated:- s & e

MEMORANDUM ¢ - ,
aguﬁnﬁc 1grad propose (8) to hold an incuiry against Shri_
h7 2, under Rule 9 of the Rly. bmrvant@(Dlseipline a

Knpuﬂl; 19b§. “he substance of the inputations of misconduct ox
misbehaviocus in respect of which the inyuiry is progosed to be
held is get out in the enclosed statement of articles. charge
& (ﬂnnextu“nT), A statcoment of the amputation of misconduct or

i shehaviour in sunport bf each article of charge ioc enclosed -

f ( mmexture (1i), A list of documents by which and a list of with masx
’ esses by whom the articles of charge arc proposel to be sustain-

i

i

adute slso enclosed (Anngxturﬁ 171 & IV) Turther Annexture III
are enclosed, - ‘

~.-"" )’,\
2. unri_flr ¢ is hereby infored that if he so desire,
he can respect & take from the documents mentioned in the éenclosed
list of documents(Annexture II1) at any time during office hours
within ten dags of receipt of this Memorandum.

i 3. Shri tﬁ / ]//lwﬁfij is further. ﬁnformd that he may, if

2o desires, tvﬁogfﬁp agsistance of an other Rly., Servant/an Offi-

cial cf “1y rade Unjon (who satisfies the requirements of Tule

i 9(1 3) of the "Ly, servant (Discipline & Appe al ) Rules,1068 and

: Note 1 end/or Note 2 thercundur as the case may be) for inspecting thc

the documents and assisting him'in 'presenting his case before the

Tncuiring officer in the event of an oral inguiry hein gheld, For

] this nurpose, he shibuld nomlnate one or more pu“onq in order of
preference, Bafore nominating t _ggﬂlﬁtln, y scrvont (s) Rly. -

i Trade Union official(s) Shri 1 (QP. should

' obtuin an undertaking from the “Omll’lbb ( 5 ) that .1c(tm,y Msure)

' Wwilling <0 asgiet hln during his disciplinary proceedings. The

und.r telzing should 2lso corntain the particulard of other case (s)

if any, In which thenonince (8) had already und)”tdkbn to assist

anc the uvirdertaking should be furnished to the undersigned along

with the nmﬂination,

- 4. 3 u ZELKCAA" is herdby .4irccted tq sabmit to the

; HﬂdJrul‘“\fL written stotement of his defence witiin ten-days of

1 reccint of thig Memorandum, if he @oes not require to inspect any

- documenty for the prepcetation of his defence and within 10 days
aftcr ﬂJnnlvtwon incpection documents if lie desires to 1BchPu
documents an’t also, :

a) to gtate whether he Ulthﬂ 46 be heerd in pérson and

bY To furnish the nanus and addressed of the withesceo,
- any, whom he wighed to ¢l in ocopnert of hig defence,
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B - oYL *_fq* | [YL : { {s informed taat in gm 1D {nquiry will

be held only in respect of those articles of chalge b alv not , .

admjtted, e snould,:thercfore,Specifically admit or/dsny Cucu
. artieles of charge. P

e ——0 | - -

6. th‘i_ﬁ@-' I ﬂ(ﬁ:’(‘/&lgs further informed thet if he
submit his writting Stotement within the period specifi
o or does not appedr in pcerson pefore the inquirinbgauthurity of
otherwise failure rcfuess to comply with the orovicions of Hul.

9 of the Railway serveny (Piscipline and Appcal ) sules G mExhoxE
Raxkunyxsxxmxxt 1969, or the orders/dircctions {nigped . 3o pursuanc ¢
of the said rulc, the inquiring authority mey hokd the inguiry
ex-p& parte, Pkt

dogs not
ad is para

B v
o P
A i
v e

~< = R L S _
oS e = e .

e

‘ | ) e Y2 i s |
7, The attention of Shri/ & £ ] o i is invobed o rule 20 of
the "1¥e. Lnder which no LY s Saerveny

: Sepyent (Condutt ) -ules, 1900,
ghall bring or attenpt to ipical oy otaer influence to

- Sh pring and poli
boar upon any superior authority t tcuts in respect

‘ o furthor his ins
of matters pertvaining to hiv scrbrice under the Goverment, If aN
representbon 18 received on his behdf from &

_ nother person in rospe~
4 within these proocedings.
repruuur:ti’oation

"I?f“f

Tt will be presuned

ct of any U er.des

thet shri__ A __L [i.cofis is aware of such O rer ;

and that it hes 'been mada 2t hig instance and ocbion will Dbe taken {

against him for violation of Rule 20 of the Y, Servicu(conduct) s

7ul€6,1966. 3 § i :

8, Tae receipt of this Memorandum may 0 acknowludged. e 1
&

=
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¢
t® o § A Y i &
i
¥ E }
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Statement of allegation.

Shri Raman T.Mochi,
CC/Stores,
LiM's Offiﬂe, Eajkot.

rticle of charges.

While working as Chief Clerk/Stores for Engineering
Branch In TxV‘":mnal Office, ligjkot, Shri Raman T.Mochi
showed gross negligence in his working which resulted into
heavy accurulation of outstanding stock sheets.

Staterment of imputation.

Shri Raman T.Mochi is working as Chief Clerk in
divisional ufidlce. He 1is entrusted with the work of
Stures seection pertainine Lo hngineering Branch which
also Included clcarsonece of stoek sheots.

Due to his gross nevlirvrﬂa, the Mo.of outstanding

atock sheete pertaining Lo ang:. Branch inereased upto 9 Nos.

at the end of Novenber 88. He POLlQ hardly clear 1 siock
shecvt and these ficures repninzd as & Nos. as on 31-1-09-

Stock Sheqt No.FWI/PIN/Stores/1- lﬁ/ 6-87 dt. 27.2.87
Fwl-iLN was recelved in Livisional Cffice on éj.u.u7
.nitial remarks were given on _1,7.1987 . Subsequently
he failed Lo obtaln remarks for ithe queries IdJS”d by
Sa0(wS,; 3SB1. He did not issue regular reminders Lo CCO
nor dlo he puv up the case to BLLN(II) ocenssionally
for his orders with the result that Lhis stock qhQVt

is still remainine oulstanding on 20.3.05

of

Stock Sheot No.IW/MJIT/WC/Stores/1-3/86-87 of 24.5.86
with remarks wﬁ" received In Lhis offlce on 11.6.86 for

hich inilial remarks were °rnt on 16.6.56. Subscouently,
he Todled Lo et th renarks for the queries ralsed by
SACWS )RBT. ”~ fallec to LSSH@ ;kiumnr reminders and alsco
frnilled in putiing up the case uU SLEN(I) oceassionally

with the result this stoek 1s still not finalised and is
pending as on 20.3.39.

Stock sheet No.CIJOW/RIT/Stores/1-69/87-88 of 20.8.87
mit zvnlvb: from CICA-RJT was received in this office
oY .10.37 which was sent to Sa0(w3) SBI on 10.12.87.He
fx; ’d Lo obtain remarks to querios raised by S4AQ by mxing
i"sulﬂw 1ﬂdu“ﬁ“ reminders. He also did not pulnt out
r
%

h.JP‘>

esularly to SDEN(I, that remarks are not fortheoming from
he ;ubwrdinates and other off{ices. This stock is still
pending on 20.3.09.

Shri Raman T.Mochi has showed gross negligence in his
working. '1his has resulted into arrears of ouLs»anuinb

slock showvts pertalning to kngz.Branch. uut af total 8 Nos.

pending stock shects of more phun 1 year Nos. pertain to
wngineering Uranch for which Shri Kaman & Iochi is

renalty proposed: Major (SF=-5)
List _of witness: Shri Mayatra, CS/Stores.
LiSt of documents: DRM(G)RJL's No.G/382/1 dt. 12.12.88

' /i% responsible.
A W/O“”“
)

File lo. 3;12/;/}%82 89
File No.3/607/3 oG-
File Nos8reor Al eansk

LEM (G).\tJrL'S No. G/3C)2/1/VOJ.OII of 1 ole 89.

i b RGEAEY "’An %
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ANNEZXURE-A /5

From : R.T. Mochi

CC=Stores

To
Shri u.X.makwana
ADRM Rajkot.

sub : Standard Form No.5
Ref : Your No.E/308/ED/X/89/8 dt.30-3-89.

In connection with your above form I
have to state my defence as under

I have resumed as Chief Clerk from
APR-85 in stores section, Though I am weak
in health since 2-9-85 upto this date, and due
to over burden of work this thin has been
happened,

Moreover I was repating on phone to
AEN's or Clerk soverned to close there items
in stock sheet and reminders have been issued
to CCO CCG for the accepting the liabilities
i of shortages and there was no response received
from them. So this already is occured and not
finalised stock sheet,

You are requested to appologe my above

fact.
I will be more careful in the future.
Yours sincerely,
o™ ( R.T. MOCHI)

/i'vwe (\/%{V\//UL;\Q/ CC-Stores.

)
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- arF w7 [ Standard Farm 7

ot s wia E g frafe ¥ ddfer sdw & wes e daw (s, st owdy.) fom, 1968 w w9 (2)
S:andard Form of Order relating to> Apnointment of Inguiry Officer/Board of Inquiry
Rule 8 (2) of R.S. (D & A) Rales, 1958 ]

Dated
1R [ Order
a YA v (st o sy G 1948 B FPTT O B g sfprcc e eeieias & G Ae ¥ B § B 8§ e fE 8 SR B 8 e
I (% w7 qram ) fawg wiw Ay o @ &
\X’HTW\" nx,ln v, nnl Pm( 9 ui l av C«-z vants ( Discipline and Appeal ) Rules, 1968, is being held against
; [; ........................ evevver ... Name and Dosignation of Railway Servant

v e Gregzearady wr 42 Proppr & h aat frey |r7 e T Y AT Al & faeoow ste v et afirer Yy oY frrfer ) sy arfra
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4 Now, therefore, the undersigned, in exercise of the powers conferred by Sub-rule (2) of the said Rule, hereby appoints :—
A Board of Inquiry consisting of —

; am/ Name 139/ Designation

" f:._;f?’ (/7/ e S 7"» S~ Co\] R M’)
2. /’M(‘ ) / o /
SRR /( L =g /%/

; Ik
wm/OR
{
(?W’ﬂ ..-.oo.--.-....-.-----u‘~..~'-.-...-.....3: fﬂtifﬁﬁ?wqﬁ}q\fﬁﬁfﬂ;ﬁﬁ?q gﬂ.:.--n--~-'vq---.;-u-|....'ut---l.;.-c.cc-.n0~....-.. -
“r sfer arfowTA) Ty“'fl 7 fopge v g /\ 5
/ " .4
‘Shri... f & } Seieenn By 7, ................................ as Inquiry Officer to enquire into the charges
framed against th- nul Shr .. f/ ........... / /,C /]/ / ..........
,@' 0o A ¢ [ X1
geare? /Signature,

. e, .....( C M TR Same .
.; - e T nCW b fllages /[Q -> J

{ Des gnation of the Dmcxp]mary /\uthrmty

f/fu/?” a/ ....... o/strven( S (583D

ame & Designation of the Railway Servant).

'>C ’.‘ ..... /:.‘J.(a‘?aaﬁ%ww/mﬁamﬁmmmrm) ! i
of the Members of the Board of Inquiry/Inquiry Board). 3

wfafafa/Copy to

* wfafafa/Copyto. ..o e 3 5 5 R 5 5 506§ R R S ¥ A § A E R0 ¥ B ( SarTeaTET MfrErY T A T agAT ) W) geard gfwd

‘ . (Name and Designation of the Lending Authority).
for mformatmn

* fmrm (= TE TETT mfﬁ 7 a7 v”* fﬂn FT | h Trmﬁ m »T?ﬁ EiEl arﬂ m"erhfr % ¥ wfaer 7 fFar sl

~To be usad wherever applicable. Not to be inserted in the copy sent to the railway servant. me Opy

WRP, MX. €1:051327; 4.76; 15,000, k!

l0m

Advocate




4
o
i
,
Tarue Copy
: (@( %ﬂaw—

- e T S -

-

- iz : _, g ~—w—
* I ——— X 2 \ \

Statement No.l L Dt s 30-6-1989 -

Name st R, T.Mochhi,

Designation ¢t Chief Clerk(Stores)

Station 3 Rajkot

Date of appointment s 15/12/1957

Pay 2 Rse1900/-

Benduct : As per service sheet,

0.No.1 You have been issued SF-5 No.E/308/ED/89/xR/3

dated 30.3.1989 by ADRM-Rajkot for the following charges -
(1) Due to your gross negligence, the no.of outstanding
stock sheets pertaining to Enng.Branch increased upto

9 nos. at the end of Nov.88, ¥Weu could hardly clear 1 stock
sheet and these figures remained as 8 nos as on 31.1.89,

Steck sheet No.PWI/PIN/Stores/1-17/86-87 4t .27.2.87 of
PWI-PIN was received in Divisional Office on 29.6.1987,
Initial remakrs were given on 1.7.1987. Subseqeently you
failed to ebtain remarks for the queries raised by SAO(WS)
SBI. You did not issue regqular reminders to CCO nor d4did
Raxpuixxixke you put up the case to SDEN(II) occassionally
for his orders with the result thst this stock sheet is
still remaining outstandineg on 20.3.89.

Stock sheet No.IOW/RIT/MC/Stores/1-3/86-87 of 24.5.86
with remarks was received in this office on 11.6.86 feor
which initial remarks were sent on 16.6.86. Subsequently
you failed to eet the remarks for the queries raised by
SAO(WS)SPRI. You failed tomissue regular reminders and also
failed in putting up the case to SDEN(U®)P occassionally
with the result this stock sheet is still not finalised
and is pending as on 20-3.89.

Stock sheet No.CIOW/RIT¥Stores/1-86/87-88 of 20.8.87
with remarks from CIW«RJT was received in this office on
22.10.87 which was sent to SAO(WS) S8RI on 10.12.87.

You failed to obtain remarks to queries raised by SAO by
issuine regular reminders. You also did not point out
regularly to SDEN(I) that remarks are nor forthcaming
from the subordinates and other office, This stock is
still pending on 20,3,.89.

S8hri Raman T.Mochi has showed evpss negligence
in your working. This has resulted into arrears of
outstanding stock sheets pertaining to Enege. Branch, Out of
total 8 nos. pending stock sheets of more than 1 year,
7 nos pertalin to Engineerineg branch for which you are
hald responsible.

Do you accept the charges levelled against you
at this stage? -

Ans . AS per my stdement submitted in reference to the
charges I shall like to quote that do to maintaining

indi fferent health I could net cope up the work but after
receiving the Standard Form 5 I have broueht necessary "
improvement in my method of working. As I accepted the
charges so at this stage I cannot deny them, 5

-

EO & DCOS=RJT Defence Counsel (R.T.Mochhi )
Chief Clerk
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Shri R.T.Mochi,CC(Stores) was served with standard fpom
No.5 vide memorandum No,R/308/ED/89/XR/3 dated 30.,3.1989
for eross negligence in his working which resulted into
heavy accummulation of oustanding stock sheets as unier,

Due to his eross neelieence, the no.of outstandting stock
F-4y sheets pertainto to Engg. branch inereased unto 9 nos. at
the end of Nov,1988, He could hardly clear 1 stock sheet

and these fioures remained as 8 nos as on 31.1.89,

Stock sheet No,PWI/ETN/Stores/1-17/86-87 dt. 27.2.87
of PWI PTN was received in Divisional Yffice on 29,6.87.
Inifial remarks were given on 1.7.87. Subsequently he
failed to obtain remarks for the queries raised by SAO(WS)
3 SBI. He 4id not issue regular reminders to CCO nor did
he put ur the case to SDE! (II) occassionally for his orders
with the result that this stock sheet is still remaining

’ outstanding on 20,3.89, i
i ¥,

: Stock sheet No,IOW/RITMC/Stores/1-3/86-87 of 24.,5.86
. with remarks was received in this office on 11.6.1986 for
| which initial remarks were sent on 16.6.86., Subsequently

y he failed to get the remarks for the queries raised by
3 SAO(WS)SBI., He failed to issue reeular reminders and also
‘Q failed in putting up the case to SDEN(I) occassionally

L 4 with the result this stock im still not finalised and is

pending as on 20.3.89,

Stock sheet No.CIOW/RJIT/Stores/1-69/87-88 of 20.8.87 ‘
with remarks from CIOM-RIT was received in this office on = &’
22.10,87 which was sent to SAO(WS) SPI on 10.12.87. He failed !
to obtain remarks to queries raised by SAO by issuing f
regular reminders. He also d4id not point out regularly ‘
to SDEN(I) that remarks are not forthcoming from the j
subordinates and xkother officea., This stock is still 1
pending on 20.3.89, |

1

Shri Raman T.Mochi has showed @ross negligence in his
working, This has resulted into arrears of outstand ing
stock sheets pertaining to Engg.Pranch. Out of total 8 nos
pending stock sheets of more than 1 year, 7 nos pertain

: to Engineerina branch for which Shri Raman T Mochi is

3 responsible,

Y

CONCLUSTON

! B

esnanses

In answer to question No.l, during the enquiry conducted 4
on 30,6.1989, shri R.T.Mochi has accepted the charges and J
stated that due tohis maintaining indifferent health He ]
could not coup-up the work but after recdving the Stendard i
Form No.5 'he has improved -his method of working., He also

qﬁiﬂ? (j accepted the charees vide his representation dt. S5.4.89

Opy in reply to Standard From No.5 issued vide No.®/308/ED/89/XR/3
. ™~

(@’:%(V’ ﬂated 31.3989. | €
— 2 o6 9

Since he has accepted the charges and looking to the y

}?documents and on verification it is concluded that he ks held @ |
responsible for gorss neglicence in his working which resulted - -
into heavy accummulation of/outstanding stock sheets.

(M.F,Baig) \ 25
EO & DCOS-Rajkots. /

=4
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Sub:e Compulsory reétircment from Rallway service- shri

R T Mochi, CC, Stores Bre. Divl offlce RJT,
Rcf:« NIP No,E, 300/10/9Q/m/3 dt s 10,8, 89 1sgsued by ADRM RJT,
Shri Ramanlal T, Mochi, Chief Clerk secale Rse 1600-2660( RP) in
Stores Branch, stands compulsory retired under DAR with
effect from 6.9. 89 the date from which he has acknowledged
the aforesatd NIp,

Necessary action for payment of settlement dues may .bd
taken by the concerned section,

: ; e e
e for MM(F)RJT
Copy to-TRIRiMr:  ad ddfa o1 1 g ARTAD TN T
DAO RJT: SUPDT-Storesy Supdt-Settlement; OSupdt-EPB;
S-DARS CWLI RJT. PI-Settlement ; DCOS RJT;
Branch Secretarv, JCC Sholety, Rajkot; ED&39/Works/ CC.

Promotion/1inerement /e ave/pas q/ settlement clerkss

. ( - .
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. £he charges and stated that due 40 his maintaining ind1 fferent

Armes— |1 | N , ©

Prom ' )

R.T Mochi,

Ex ,Chi~f Clerk of DRM RJT's Office,
Slum Quarter No.111,

Jamnagar Road,

RAJXOT

D BER o

To

Chief Personnel Officer,

Western Railway,
Churchgate, : Through3 DRM RAJROT
BOMBAY -

Regpected SiL.

Subs APPEAL agninst pun ishment of oompuloory'
ret {rement from service awarded by ADRM RCT

Refi ADRM RJT'gn No.E.308/RD/RO/XR/3 At .10.8,°' 70

Sir, T have heen awarded a penalty of compulsory
retirement from railway servic e, vide the NIP ynder reference,
and 1 approach your kindself with folded hands against the
above punishment with a ssmmquine hope that I would get justice
from your hands,

I was served with SF.S dated 30,3.1099, The charges
framed agninst me were mainly that I had delaved alearance of
Stock Sheets deted 272,107, 24.,5.1906, and 20,3,1997, 1
have replied to this charye sheet vife my suol icatlon dated
30.3.1980, In this I had ment inrned that this situnt inn Y182
arisen due to the following reasons?s

{) My bad health from 1098 <

11) Non receivt of response from the office of the
subordinates dispite my repeated telephonic
reoquests.

From the above ynur good-self will kindly see that
though I am responsible for handling the subject to the satis-~
faction of thre A'ministratim, I am not solely rwsponsible for '
the delay casused, Prrtly {t was iy bYecause of the in-actim
from the subordinate offices concerned, and partly becsuse of
my indifferent henlth. »

At the time of DAR encuiry also, though I aftmitted
my fault I had mentioned that it was due to my indifferent
health I could not cop® un with the work., This is only an
unqualified admissiom snd the EO shauld have verified from
records sbout the reasons sivanced by the undersigned for
the poor state of affairs, Unfortunately this has not
happened, To tiris extent the BC nas erred in carrving out
the Guties cast.on him as EO, However, the EXOOIX EO in his
£indings clearly indicated that "Shri Motchi has accepted

health he could not cop up the work®, Dispite ¢his ment ion
the EO has also taken my admission as an un-qual {fied one.

Tt is also submitted that the Disciplinary Autheority,
{.,e. the ADRM RJT also has not given any consideratimn about
the Aefence given hy me in reply to the charge sheet oOT
the reasons of my indifferent hewilth. Had this been given
naturslly one anthority would not have imposed a harsh
pun! ~hinént like the compulsory rotirement when I have qot
only a few years tc co for retirement on superannustion.

)
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2
For your kind consideratiom , I may submit that due
to the fact I was bed ridden from the ar 1987, 1 was
constrained to remain under sick list during the followe~

ing periods. .

1) From 30.12.1987 to 07,3.1988 « 2 months and 09 days
2) From 29. 8,198 to 11,10.88 - 1 menth and 14 dayse

The abcve periods of absence have been comruted, On
other occasions in short spells 1 was congtrained tc e avay
from the work since I was bed ridden, the detuils of wnich
I & not have with me,

BEVen when I attended the cffice, I wa:s only out cf
bed md was not kemwing cgoed hexlth, when ont can mr/his Zin
head end heart for delivering goods in the manner one should
do. b

Even on date, T have a very frail stxuctire 311 I may
weigh hardly 40-~4% Ka, at the age of 55 years. Byt for the
social and dcomestic cbligations even Xusr I wo 112 have
treated this compulsory retirement as a blessing in Aisqiise
wubomxtd we:1d not have appealede Mut now it 26 ek ha
situation, Hence I s recuast you to ¥indlv Atva
considerate thought to the above ment loned facta and kindly
set aside the punishment of “COMFULSORY RETIRFMENT® awarded

to me.

Thank ing you,

Yours falehfally,e

e T
7/ F R
( 2e Te MOCHI )

True Copy .
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

ok x o £98
T.A No. 1293 OF 1986

(R.C.S.No. 558 OF 1984)

DATE OF DECISION__ 20.5.1988

_SHRI T.A. PAWADAIL Petitioner

_MR. B,B. GOGIA Advocate for the Petitioner(s)
Versus

THE UNION OF INDIA & ORS. Respondentg

MRe BsBe KYMDA -

: ~ The Hon'ble Mr. P.H. TRIVEDI, VICE CHAIRMAN. |

4

The Hon'ble Mr. P.M. J0SHI, JULICIAL MEMELR.,




- 2 Eod
Shri T.A. Pawadalil,
Adult, Occu: Service,
C/o. Shri A. Sethu,
ot Railway Quarter No.82/B2,

Kothi Compound,
Rajkot - 360 001, eaceee Petitioner.

(Advccate : Mr. B.B. Gogia)

Versus,

The Unicn of India,
Owing & Representing
Western Railway, through:

Qf » General Monager,

B Western Rallway,

. Churchgate, Bombay. eeeeees Respondents,
T (Advocate 3 Mr.B.R. Kyada)

r | JUDGMENT

i T.A.No. 1293 OF 1986
a{ = (R.C.S.No, 558/1984)
2 Date :20.5.1988

¢ Per: Hon'ktle Mr, F.M. Joshi, Judicial Member.

The petitioner Shri T.A.Fawadai, was a Permanent
7 Way Inspector, scale Rs, 425-700(R),‘in Survey and
’ Constructicn Department in Grade III, While he was
acting in that capacity on Viramgam-Ckha-Porbancar
Conversicn Project, at Rajkot, a charge sheet dated
29.11,.,1980 was served on him containing three articles

of charges alleging misconduct.which reads' as under:=-

(A) Non-icentical thumb impressions affixed by
Gifferent percons against one name either
is description or payment column in M.C.F.
Sheet or in Register of Speciman thumb
impressions obtained at the time of |
appointment, In view of Physical evicence
. 2f non-identity existing in M.C.F.Sheet |
¥ wnich clearly shows that the paymsnt has
not heen made to the oricinal incumbent i.e.
whose Tel. was obtained at the time of :
appcintment in the 1lst day attendance in ‘
M.C.F. Sheet, ‘ : w

Identical thumt impressions affixed by one
and the same persons against different
namcs either on the 1lst day of attendance
in descripticn column cf M.C.P.Sheet or
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at the time of payment in M.C.P.Sheet. About
12 batches are involved in which one and the
same employee has affixed his thumb impress-
ions against different names involving 12,6,
3,66, 3, 32, 3,32, 3, 2,2,3,2,4% persons

(C) That names of casual labour who has been paid
through M.C.P.Sheet of PWI(C)RJT are not
traceable in the register of speciman thumb
impressions, In terms of joint accounts and
Establishment circular No.E/1049 dated 20,11.57
the speciman T.Is of Casual labours are
required to be recorded in the register of
speciman thumb impressions at the time of lst
appointment/recruitment. The employment of
casual labours without obtaining thumb
impressicns despite repeated instructions is
not free from doubt and indicate malafide
intention,.

2e In response to the standard form of charge sheet
under memorandum No. RJIT/E/308/1/1 dated 20.9.80 under
Rule 9 of the Railway Sérvants (DPiscipline & Appeal)
Rules, 1968, the petitioner submitted his defence,
inter-alia denying the charges. The Inquiry Officer
held the petitioner guilty of the charges levelled
against him. The disciplinary authority viz; Executive
Engineer(C) Rajkot agreed with the feport of the inquiry

officer and came to the following findings:

REG s Serious irregulerities of Finger Prints-

195 Wrong payments in MCP sheets of PWI(C)

RIT.
The findings and reascning for the findings sube
mitted by the EO&AEN(C)II.RJT have been gone into
EC has menticoned that Shri T.A.Fawadad, PWI(C)RJT
is partially responsible for annexure '*E i.e,
the case of icentical thumb impression affixed Dy
one and the same person against dif ferent names
in the MCP at the time of payment. He has further
stated that the DPC,FPE etcC. arc also responsitle,
which tentamounts to mention that the PWI(C)RJIT
alongwith others is responsiktle jointly for making
payment taking thumb impressicn¢ from one and the
same person against different nemes. 1 therefore
contend that Shri T.a.Pawadai, PWI(C)RIT is fully
responsikle alongwith others, at least for certain
cases., €.G. Shri Pawadai had arrenged payment
taking thumb impression from shri Sushi Chirangilal
against the follewing names app-ariny in page
-.160 of C06 No.560 Ltd. 24/22/19.
Snri Raman baxiuad 4.Snhri Veersingh Thara
nri Sukha Jaisingh 5.Snri Murhuswamy
nri Jawansingh D Singh 6.Shri Sabceorsingh

Parsingh.

{ T.A. Pawadai, PWI(C)RJT had identified and

tnessed payments to one€ anc. the same person

AR e i i i ..inst different
5 W his thumb impression ace-
e pster sheet in the above CcaseS.

STRATS
Sl
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Thés amply «roves the allegations grouped under Group 'B'

of the statecment of imputation, This act..on the part of
Shri Pawadai is considered as a wilI"}ull act of mak-practice
in the payment to labour, -

i 3. In view ot the aforesaid findings the Executive Engineer by
his office order No, RIT/E/308/1/1 dated 26.,8.82 held the petitioner,

respondible for the charges and awarded him a penalty ©f "reversion
for a period of two years as Permanent Way Mistry with future effect".

Being aggrieved b. the order imposing pemalty of reduction in rank,
the petitioner preferred an appeal against the same to the Engineer-

in-charge (C), Ahmedabad on 20,10.1982, However, when the said appeal

was not decided even after a lapse of about 16 monthsythe petitioner
? was constrained to file a Regular Civil Suit No., 558/84 in the Court
N of Civil Judge (5.D.) Rajkot on 3.5.1984. He called in question the
impugned order of penaltv imposed upon him on the grounds that the
enquiry held against him was neither fair nor just as the documents,
i material for the defence, even though demanded, were not supplied
% . and the conclusions arrived by the disciplinary authority were the
| result of non-application of mind andthe enquiry was vitiated as he
was not furnished with a copy of the report of the enquiry before
passing the impuanes@ otrder and even the punishment imposed upon him
is dispropertionate.
4, Mr, M.N, Udzni appeared for th@éefendrnts-Railway Administratioﬁ

i

cn 20,6,1°24 and soucht hime to file written statement. Thereafter

in
M
Pt

veral opportunities were granted tc the defendents to file the
written statement, but the same was rot filed till the matter was
transferred to this Tribunal under s~:=ion 29 of the Administrative
Tribunals Act, 1985, Notices were issued to the parties, In response,

whereof Mr, E.F.,Gooia and Mr, B.R. Ky24a ap-eared for the petitioner

and the resp ondents respectively. The respondants were given more

oprortunities to file the reply but they have not preffered to file

spunter, The learned counsel for the parties waived oral arguments
2N\ '

yfy;re allowed to file written submissions. Mr, B.B.Gogia, has
\v

tten submissions which hzs been taken on record.

BE s
Yoauise -‘-”

.t.oo-os/-
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: 5 Mr.B.B.Gogia, the learned counsel for the petitioner has \&Wﬁ
raised three-fold contentions in his written submissions viz;
(1) non furnishing of the report of the inquiry officer vitiates - a |
the departmental proceedings (ii) the disciplinary authority
had pre-judged with closed and pre-detemmined mind when it
stated “since these cases are based on verification of Thumb
impression of labourers, there is no doubt in the correctness
of the case",, in the statement of imputations issued by it.
(iii) the findings of the disciplinary authority are vague and
not conclusive as he has not given adequate consideration to the
complicated issues and evicence of as many as 10 witnesses of
the inguirye. . |
6. Having regard to the materials brought on record, on '
careful consideration‘we ao not £ind merits in the last two
contentions canvassed by Mr. Gogia., In all departmental proceed-

ings, ordinarily, the disciplinary authority has to be convinced :‘ éj‘

prima facie, that there ic a case of enquiry to be held agaeinst

the delinguent anc in all cases where a major penalty is

T

envisaged, it is indicated in charge sheet that the allegead

misconduct involves lack of uevolion to auiy and conduct is

unbecoming of a Government servant. In theuse of such words or
phrases in the charge sheet, it Ccan not bchb&id that the
disciplinary authcrity is guilty of pre~jucying the issue or ¢
f6r that matter, it can not be said that theauthority had a
pre-determine mind. It is now well Settleddthat the en~uiry
report @long with the evidence recorded constitute the material
on which the Government has ultimately to act. It is conceivable
that 1f the 8tate Government does not accept the findinzs of the
Injuiry Officer which m.y be in favour of the delinguent officer
and propcse to impose a psnalty om the delinjuent otficer it

‘“f: 3 ve reason why it disagrees with the conclusions of the

ANcer. Even in such a case £t 1s not necessary that

(ttm:%edson%f oulé be detziled or eleboratg, Thus it does not

KJ\Q§?€Q37n§$f§'ary that even an order of concurrence must be

\ N NGINN
"“Msrmﬁf'v




supported by reasons in such cases, it is not necessary for

the disciplinary authority to record its own findings (see
Tarachand V/s. Delhi Municipality, 1977 Lab.I.C.(S.C.) 55),

In the presentéése the disciplinary authority, while passing the
impugned ordé£ imposing penalty upon the petitioner,’goncurred
with the findlings andéﬁe reasoning assigned by :het inquiry
officer holding th@.betitioner cquilty of the charges levelled

against him. He h=s also in brief recorded his own reasons

for his decision ¢ the reverse side of the order dated 28.€,.82,

6 The only crucial question for our consideration is
whether the impuconed order passed by the disciplinary authority
‘# is vitiated because the petitioner was not given a copy of the
5@ report of the inquiry officer and was not heard before arriving
at the findings, Relying on the case of Nibaran Chandra Bose
% g V/s, Union of India & Ors. (1988 Lab, I.C, 12 (C.A.T. Calcutta),
it has been vehermrntly contended by Mr, Gogia that the imposition
of penialty suffers from a serdious infirmity as the petitioner
" has not been furnirhed with a copy of the enquiry report along
with notice irmrocing  penalty of reduction in ‘rank as required
under law,
7w In the instant case, the disciplinary authority con
accerting the findincs of;ie ingquiry officer decided to impose
a penalty of "rﬁ?:rsionmfor a period of two years as Permanent
Way Mistry with future effect", Admittedly, the disciplinary
auvthority hes not taken care to furnish a copy of the report
of the inquiry Officer to the petitioner-delincuent, either even
prior to the pas:cing of the impugned order or even thereafter,
_-In M.2, Khalsa V/s. Union of India & Ors. T.r.No,463/86 &
¥ 4L G.A;§&x>257/86, éecided on 1,12,86 by this Bench, we found that
v N

/5 S . -

(;; when thg petiticner delinquent had been informed of the charges
{ o
{

.‘..0"0.7/_-




against him and given a reasonable opportunity of being heard and ¥
he had8 been supplied with a copy of the report of the inquiry
officer and the disagreement note which enabled him to prefer
an appeal to the appellate aunthority against the order of
dismissal, it can not be said that the order of dismissal was
vitiated in any menner, While rﬁaching to this decision we had
mainly relied on the proposition of law laid down by the Supreme
Court in Secretary, Central Boardvof Excise & Customs and 0Ors.
V/s. KeS. Mahalingam (A.T.R.1986 (2) S.C.4). The said case of
Mahalingam, came up for consiceration beic e the Bench of the
Supreme Court consisting of MeP.Thakkar & L.D. Cjha JJ,.Hhile

hearing the case of Union of India & Ors., V/s, E.Bashyan,

decided on 11,.,3.,1988 (JT 1988 (1) S.C.627).,r his Lordship

* Mr, Justice Thakkar, speaking for the bench observed as under e

It is thus evident that the findings recorded by the
Enquiry Officer become intused with lite only when the ‘
Disciplinary Authority applies his mind to the material &
which inter alia consists ot the report of the Enquiry
Officer along with the evicence and the record etc, P E 2
therefore the basic material comprising ot the report of
the Enguiry Officer which has been taken if Yo considera-
tion by the Disciplinary kuthority for holding that the
delincuent is guilty as per the visw expressed by his
gﬁégq;tq,namely, Encuiry Cificer,is not made available
Yo the delinquernt tiil the axe falls on him, can it be
said that the prirnciples o. heturel Justice have been
complied with 2 Can it be s..4 thet the delinquent had an
opportunity to &uwaress the dnd ol the Lisciplinary

. Authority who alone in reulity found hin guilty? Since
it ecannot be so ass.veretcd it wiil be ditficult to
resist the conclusion thut princiyles of matural justice
have been violated and the delirJuent has been denied
reascnable opportunity,

W ot

£

8. While reférring the case to a liarger Lenéh of the Supreme

Court'it was further observed that in Mahelingam case this questicn ;
was not directly in issue anc as neither been presented nor

discussed in all its ramification anc it 1 therefore futile on the

part of the petiticners to contend that the point is coverea and

“céﬁgiﬁ%gi\ln their tavour. _ i
e\
P }§éﬁhis context we fcel cur duty tc refer to the decisicn
Z\
Ry Yo "
3&hhe:§gg% Bench'ot the Tribunal (C.A.T. New Bombay) in
% X , et g
W\ +¥ ¥ Sharma V/s. Union of Indie, (1%2 AIC 904) rendered
\RERE ] .

.o s eisnBfF
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on 6.11.87. In the judgement of the Full Bench delivered by

Mr.Justice K. Madhave Reddy, Chairman, having noted the changes

made in Article 311 of the Constitution, after 42nd Amendment Act,
1976 and the Railway Servants (Discipline & Appeal) Rules, 1968,

he has extensively discussed the case law on the issue, While
quashing the order imposing the penalty of removal from service,
i+ was held that the findings of the disciplinary authority are
bad in law and is vitiated because the applicant was not given
a copy of the report of the Inquiry Officer and was not heard
before arriving at the findings, The dictum in the decision
puts the point amply clear that “the limited departure made bﬁ
the 42nd amendment Act, 1976, is that no second show-cause is

necessary with respect to the penalty proposed to be imposed,

But the obligation to afford a reasonable opportunity to defend
himself and to observe the principles of natural justice by

} ] supplying all the materials sought to be put against the charged

-
% officer which includes the Inquiry Report is not in any way
whittled down. The denial of a copy of the enquiry report and
) 4 opportunity to make representation against it offends the

principle of natural justice and violates the provisions of

Article 311(2) itself", 1In all propriety, we respect the most

considered view taken by the Full Bench in the said caseo «°

o

10, Fearing in mind, the position of law as discussed above
ara
we/C.early of the opinion that a duty wes enjoinecd upon the

dircirlinary authority in the instant case that he should have
furmished the petitiocner-delinquent, a copy of the Inquiry Report
=nd when that has not been done the requirement of the rule

cen not be saic¢ to have been fulfilled., We therefore hold that

the imposition of penalty as haé been cdone by the disciplinary

auttority can not be sustained and it is liable to be set aside.

Before parting with, we make a note of the f:ct that in
zntime, the petiticner has retired from the service since

1928, The petitioner, in his written submission has

ssed his grievance that he had preterred an apreal before




- 9w
the competent authority which has remained undecided for
the last six years, In the suit filed by him he has prayed
that the impugnéd order dated 26.6.82 be quashed and set
aside and it should be éeclared that he continues to be
in the service of the respondents railway administration
as Permanent Way Inspector with all the benefits of his

pay and salary etco

12, The net result of the aforesaid discussion, is
that the petitioner is entitled to claim the reliefs as
prayed for. As a result, we allow the application and

quash the impugned order dated 26,8.82 passed by the

disciplinary authority against the petitioner. The

petitioner should be treated to be reinstated in his former

post rrom the date of his reversion and be paid all his

areears of difference in pay and allowances, admissible »

under the rule and the same should be worked out within

three months from the date Of this order. The respondents 4
]

may however proceed against the applicant accordaing to e

law if they so desire, hHowever at the same tiue we

clarify that this order of the Tribunal is not a direction

to necessarily continue the disciplinary proceecings as

discretion of the disciplinary

o

it is entirely left t. th

authority.
/<§vL3 ‘“p The applicati.a is =llowe@ to the extent inalcet ted
FFT AN ..
{ above, @%<ln the circumstances we make no order as
‘rj A ’ %
=8
7Y -
)
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M\ o o\ Applicant (s).

— O B B Gie oy o Adv. for the
Petitioner (s).
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{ ) X ¢\ Respondent (s).
—y- 1R | o o Adv. for the
' Respondent (s).
SR.NO. | DATE. ORDERS,
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CENIRAL ADMINISTRATIVE TRIBUNAL L

BHMEDABAD 3ENCH

Z 'L .L/Z’MJL
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C.T o/JUDICIAL SECTION.,

Sbmitted :
Oriqinal Petition No.s_ - - ) N .
Rém % e o
Mlscellégeous Petition No,: ] f ~ of f | % O .
S P N
Shri \ S~ L '\\3\'-7 ( ,,"-.'\,\7 Petltl or‘»_er(s ) i
Versus.
(AMVAcn O T o e S X\ Respondent(s) .

This application has been submitted to the Tribunal by

) ‘7 - It
S hr i (\‘ p) \‘1_‘_ l\,“'&g ) O O ——

Under Secticon 19 of the Administrative Tribunal Act, 1985,

It has been scrutinised with reference to the points mentioned
in the check list in the light of the provisions contained in
the Administrative Tribunal 2ct, 1985 and Central Administrative

Tribunals ( Procedure ) Rules, 1985.

The Applications has been found in order and may be given

to concerned for fixation of date,

The application has not been found in order for the reasons
indicated in the“check list. The epplicant may be advised to

rectify thé same within 14 days/draft letter is placed below

for siénature. e
() r~ i ( _!L« >J
:'< ‘i,”" .\ { . N e kﬁ)
:S!._./f’_;\\\, LJ Q s ] //)!\f ]
Asstte. L
S.0T)
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. BEFORE CENTRAL ADMINISTRATIVE TR IBUNAL /"“\
AHMEDABAD < )
REVIEW PETTITION NO3 Z, > /90 ’

™

ORIGINAL APPLICATION NO: 279 OF 1990

8 o

, . | & | ,{( .
Shri R,T Michi, o b %*V Lo
Slum Quarter No.1i1, - el ( \3

Jamnagar Road, XXU/ ﬁ/“ k /v

71
/‘(/Z) Versus ? |0 i %E}

Q_; l/m v

Nt
/,\ < | 1) Union of India, \

0\ Owning & Reépresenting
\) Western Railway

N \
iy ﬁrgy/’\ Throughs

; s RAJKOT ; $3 APPLICANT fU- i‘\%

) /)« \ General Manager,

N Western Railway,
&/ N Churchgate,

e Bombay - 460 020

2) Divisional Railway Manager,
Western Railway,
Kothi Compound,
RAJKOT - 360 001 $s XRR RESPONDENTS

APPLICATION FOR REVIEW OF JUDGEMENT/ORAL ORDER PASSED

ON 23RD OCTOBER 1990

. The applicant begs to submit the Review Appli~

cation as under:

2) That this 0.A.No0.279/90 was filed by the
Applicant against Respondents against the Punishment
order passed in terms of NIP No.E.BOB)ED/89/><R/3 dt.
10.841989 issued by the ADRM, Western Railway Rajkot
imposing the punishment of compulsory retirement

upon the Applicant,

00.002.
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3. The applicant ¥ submits that the appeal

filed by the applicant against thg above punishment
before the Appallet authority is still pend ing
before him and the same is not yet disposed of by
any appelliate order, Meanwhil® on 23,.,10,1250

this honourable Tribunsl has passed order not
admitting the petition and directine the applicant
to m‘al;e a representation in the matter of cquantum
of punishment to the authority, The applicant

begs to submit that he has raised various grounds
in the petition including the erounds that he has
not been 3pp supplied with report of the Enquiry
Officer before deciding the penslty and and imposineg
the penalty upon the applicant, This ground is

at page 10 of the petiticn., The said ground m=w=
was raised at the time of hearing also but somehow
it is missed from the consideration of this Hon'ble
Tribunal, This is a legal ground and a law point
and can be considered by the honouamble Tribunal at
any time, The applicant say that the oral order
passed by the honourable Tribunal on 23.10.1990,

a copy of which is annexed herewith as Annexyre 2/}
needs review by this honourable Tribunal on the
ground that copy of Encuiry Officers' Report is

not furnished to the applicant before the final order

was passed, which is a sufficient ground for review

under order XLVII of CPC

00000003.




3 ~

~
R

<
\ 4) In the circumstances and in the interest of &

justice, the applicant prays that -

A) The oral order/judgement passed by this
honcurable Tribunal on 23,10,90 in O.A,
No.279/90 may please be reviewed and the
matter may please be further heard on the
issue of non-supply of Enquiry Officer's

Report and any other grvound:s as deemed

fit by the honourable Tribunal at the time
. of hearing.

Se For this act of justice and kindness this

applicant shallf ever pray for,.

Rajkot/Abmedabad

-
/) : )
Datet’:\:;”/(/.é‘ A ﬂbﬁc//\,\

(APPLICANT )

VERIFICAT ION

o

I, R, T, Mochi, aged about .9 years

compulsorily retired from Railways, resident of Rajkot
do hereby verify that the contents of para 1 to 5 are

true on legal advice and that I have not suppressed any

material fact.

Rajkot/Ahmedabad K
Dates "] || / 90 AN ﬂ/l«@'{//u\
“/ (APPLICANT )
v?' s A Z’ \ ‘ ' (
B U2 (ADVOCATE)
Filed by Mr... & s petitionerd

Learned Advecate
with second set &

spn.eS

not gerved (o

ed]
goples Copy sery 7
other side > =
Vi / N / 4 L
o, [¢ o Ui
pt. 0.2 1 [[fp By Registrar CAL
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CENTRAL ADMINISTRATIVE TRIBUNAL 6 |

PREXGCKRAL 3ERNE by xdb k ki
FHIED'B’D BENCH, 2H: EDABD.

O_.A NO_. 279 1990
A A Dx
|
DATE OF DECISION ..23.10,1990
Shri -R.T.. Mochi e ... Petitioner
¥r. B.B. Gogic . Advocate for the Petitioner (s)
Versus o
Uhion cf India ¢ Crs, , Respondent
Mr. zZ.i. Kyada Advocate for the Respondent(s)
@




0.F./279/90

Shri 1.T. Mochi,

Slum Quarter No. 111,

Jamnagar Road,

Rajkot. .o Mppli€ent
(badvocete-lr. B.B. Gogia)

Versus

1) Union of Indig,
Throuoh,
General Manager, W.Rly.,
Churchgate, Bombaye.

2) Divisional Railway Maneger,

W. Rly., Kothj Compound, Ld

Rajkot Division,

Rajkot - 360 001, .. Respondents
(Advocate-Mr. E.X. Kyada)

cC.i : Hon'ble !'r. F.H. Trivedi .. Vice Chairmén

Hon'ble Mr. D.K. Agrawal ee Judicial Member

O R D E R

23.10.1990.

!

Per : Hop‘ble YMr. P.He Trivedi .. Vice Chairmen

Heard Mr. B.B. Gogia, learned advocate for the
petitioper. Hie case&’based upon the challenge to the
order of punishment and the order of the appellete
author%ty finding him ggilty on the basis of hig having

admitted the clarges on the ground that his reply to

—

<., the memcXsndum of the charges while pleading ill-health

&nd meking” some reference regerding his telephcnically
remincding the persons c0pcern@d/amounts to deniel of
JAVE
the cherges, &nd 1M(re’ore§tho basis of the finﬁjnqq of
his oullt héving be-n esteblished aaé-g%e punishment
C ¢ "
of compulsory retirement ety awarded to him after (s

lony period of service without #ny blemish in form of

~unislia-nt or adverse remarks earlier awarded, 1is

g\

/
A
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excessive and disproportionate punishment. Learned f
advocate for the petitioner wes invited to take us
through the charges and the replies given by the
petitioner‘ané subsequent appeal pétition made by

him ane Y¢7is 'shown therein that he has in terms stated
that he does not deny the charges and pleads ill-health
and makes reference to his instrxuctions not being
carried out by other persons and h4s telephonically
1emind¢2q others!whééew&he statement of charges clearly
ask, why he Aid not issue reminders according to the
rules as referred to therein. There is, therefore, no
basis for his plea that the charges have been denied

by him or not ~dmitted by him &nd we cannot persuade \
ourselves that the dieciplinagy authority or the

appellate authority(eégg not clearly‘gbfé £6 concluéde

that the charges werIe admitted by him.

Pes

24 The other remaining question for challenging
the impugned order is the cquantum of punish@ent,%éatever
AN y ot

views may be held regarding quantum of puniShmenEjbein o

™~
excessive or diSproportionate[ {E is now held by thefii‘ " ]
Supreme Court thet the Tribunaly should not decide tﬁgi #?i;
quantum of punishment being excessive or diSproportiB§a§§aé;n;§;f
as this is a matter best left te the disciplinary and i;;;zi;;;

appellate suthorities which are best able to aprreciate
the natureQab quantum of punishment in proportion to
the nature of guilt established after inquiryl Learned

advocate for the petitioner states that the appeal has

not been finally decidec upon wut the learned zdvccete
for the responderis stztes that the apreal has been

gecided. Be that &5 it mey there is nc par the petitioner

Sl



representing against the quantum of punishment either

in the course of appeal if it is not decided upon or
separately, ané we afe enjoinqé’upon the responden%

authorities to give due consideration to such \

representation and deal with the matter appropriately.

Subject to the above observationg we do not

find any merit in the petition and dismiss the same.
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMEDABAD,

Review Application No. /;i}/ of 1990,

O.A., No. 279 of 19980

Shri R.T. Mochi,
Slum Qtrs. No.1l11,

v - Jamnagar Road,
RAJRCT o PR Applicant.,.
A
LG s “at
A QEYy
'“"1 0 ‘i VrS °
(¥ ) ,\’\ PR\l

'//€§¢ Gy\Union of India & ors. e Respondents .,
ral N t\

e BN
® 41

, Q}ﬁ\ :

Jt‘\ Reply by the Respondents,

L At the outset the Respondents states and submits that
the present review applicabation of the Applicant is not
maintainable or tenable under the provisions of the Central
Administrative Tribunal Act, The original application was
filed by the Applicant against the punishment order at.

10-8-1989 passed by the Additional Divisional Railway Manager,

Bestern Railway, Rajkot.

2, The Respondent states and submits that the averments

made in para 3 are not correct and is denied hereby. When

the matter came up for hearing and admission on 23-10-=1990

the Hon'ble Tribunal direct=d to make representation tc the
authorities regarding the question of punishment., So far

the pending of appeal as alleged by the Petitioner is concerned,
the ground ment:oned in that alleged pending appeal can only

be considered. But so far as the other allegations and grounds
regarding the supplying of theé Report of Inquiry are concerned,
it is altogether not related or relevant for the review

application. At the time of admission the entire petition

....2
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and the allegations there in were considered and any particular )j{@kiupf
Bt [ {4 Dy.Regt

ground was considered or not cannot form the subject matter A'bad Bench

‘_"A

of Review, But if there is an apparant error of Iaw then
Review can be filed, The non furnishing of the Inquiry Officer's ;

Report cannot be urged to be a ground for rewiew, \

3 The Applicant should come with é c¢lean case that the

order dt. 23=10-1990 passed by this Hon'ble Tribunal is

bad, or that any particular law point has not been consider=d

or that materials on record have been overlockzd or there is

an error in jursidiction, Here in this case, many grounds

have been taken by the Petitioner but is is always open for

the court to consider one or more grounds which are relevant

to the case only. and if there is an apparant error then Ly
in that case the review can be sustainable, - The supply or

non supply of the Incuiry Officer's report gannot be a ground
for a review application., And therefofe it cannot be said that
at the time of passing the order the Hon'ble Tribunal has misread
the provisions of law or not considered the evidence on record
or that the order is defective and therefore the present Review

application filed by the Applicant deserves to be dismissed

summarily.,
R For and on bechalf of the Union
//}/L of India.
lb"l%lfvurr7ﬂ 7213
Ahmedabad. ~Aded i eneDivisional Railway Manager,

sy > Western Railwa Rajkot,.
pt: (21414 e
VERIFICAT ION,

S &, CQ' " XD OO L\C 2 a)}/ e .‘.\"”“

P

S
)
MA&!IW(D1v1snonal Railway Manager, Western Rallway, Rajkot do hereby

verify that what has been mentioned hereinabove is true on legal

advice and that I have not supressed any material fact,

‘0)\%« 551 O\‘\\yﬁ\

Ahmedabaq. A Litene) Divisional Railway Manager,
Dt: /9 /4/(1/, Western Railway, Rajkot,




