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CAT/J/13 

CENTRAL ADMINISTRATIVE TRIBUNAL 
AHMEDABAD BENCH 

031.NO. 	/274/90 

DATE OF DECISION 2i eptr. 1997 

S..Krishria biharilal Shrivastav 
Petitioner 

Mr. J,t,?jmera 	
Advocate for the Petitioner (s) 

Versus 

Union of India & another 
	

Respondent 

Mr. N.S.Shevde 	 Advocate for the Respondent (s) 

CORAM 

The Hon'ble Mr. V.Ramakrjshnan Vice Chajrmjn 

The Hori'ble Mr. T.N.Ehat 	 Menther (J) 

JUDGMENT 

Whether Reporters of Local papers may be allowed to see the Judgment ? 

To be referred to the Reporter or not ? 

Whether their Lordships wish to see the fair copy of the Judgment ? 

Whether it needs to be circulated to other Benches of the Tribunal ? 
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S.Krishna Biharila]. Shrivastav, 
K.K.House, Nilam Society, 
Daho.d. 	 Applicant 

Advocate 	Mr .J.D.Ajmera 

versus 

is Union of India, 
Through : General Ma na ge r 
Western Railway, 
Churchga te, 
Bombay, 

2. Dy.Civil & Mechanical 
Engineer, Western Railway, 
Free Iand Ganj, 
D,iho.d. 	 Respondents 

Advocate 	Mr.XI.S.Shevde 

ORDER 

O.A.No.274 of 1990 	
Date: i'-. 9 Lj7 

Per FIOn'ble Mr.V.Ramakrishnan Vice Chairman 

The applicant a railway employee who was 

earlier serving as Shop Superintendent in the Produc-

-tion Control Organisation (0) at Dahod in Western 

Railway and who was regularly appointed as Assistant 

Works Manager (AwM) which is Class II post w.e.f. 

18.12.1987 has prayed for a direction that he should 

be given ad hoc px promotion to the level of AWM 

from the date his juniors were given - 
such promotion. He has also prayed for 
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quashing the order dated 4.5.89 from Dy. CNE Dahod 

at Annexure A-3 which rejects this request. 

2. 	The applicant had filed a  Civil Suit in 1977 

before the court of Civil Judge, Godhra which was 

dismissed by order dated 24.11.81. He filed 

tberetter, regular Civil Appeal No.13 of 1982 against 

this order. This appeal was transferred to this 

Tribunal and registered as TAJ734  of 86. The grievance 

raised by the applicant in that case was that the 

Selection list prepared and published on 23.8.1977 of 

officials eligible for the test for promotion to the 

post of AWN did not include his name. The Railway 

Administration resisted this T.A. on the ground that 

the post in ,roduct ion Control Organ isation (rco) where 

the aprlicant was working was declared as ex-cadre post 

and an option was given to such employees working in 

tO either to be absorbed in the 1O or to get back 

to the Shop floor. However, it is admitted by the 

railways that such option was not given to the 

applicant. It was the Railway's contation that for 

promotion to the putt of AWN the seniority of the 

applicant could nt be reckoned with reference to the 

length of service put in by him as Shop Superintendent 

in ex-cadre post in iO. The Tribunal did not accept 

this contention and held that the applicant's nare 

should have appeared in the impugned seniority list 

taking into account his services as Shop Superintendent 

in ECO and directed the respondents to place his name 

in that list by taking into account his services as Shop 

. .4 
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Superintendent in the grade of Rs.84O-1040 in PCO 

and bearing in mind his earlier gradation. The 

Tribunal however made it clear that this revision 

in the seniority will not automatically entitle him 
to promotion to the higher post for which he is 

required to pass a selection test or has to be found 

otherqise suitable. The Tribunal directed for 

redrawing seniority list and to •xtend to the 

applicant whatever consequential benefits that may 

be due and in accordance with the rules. Consequent 

to this direction, the Railway administration 

had revised the seniority of the applicant upwards 

giving him the benefit of service in the scale of 

Rs.700-900 from 27.9,67 instead of from 7.4.1976 

and he was promoted to the post of AWM on ad hoc 

basis w.e.f. 22.7.87 pending fthalisatjon of 

selection, subsequently on his cpalifying the 

class ii Selection he was placed in the panel for 

A.W.M. vide or3er dated 22.12.87 effective from 

18.12.87 and his ad hoc promotion as AWN was 

regularised from 18.12,87 by an order dated 13.1.88. 

In the meantime, the appj,lcant represented to the 

authority by letter dated 18.9.87 that as per 

direction of the Tribunal his seniority has to be 

upgraded and he would rank senior to one Shri 

Chandrabali Singh and another Shri B.X.reriera a 

and as these persons were appointed to the higher 

grade earlier, the applicarit•s pay also needed to be 

ref ied from November 1979 onwards, The 

Western Railway fx Employees Union had also 

..5 
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recommended his case by their letter dated 

22.10.87 Annexure A-2, where they brought out that 

the two juniors who were serving in the Railways 

were promoted, even though they were not eligible 

and as Such, the applicant's pay should be ref ixed 

at a higher level. The Union also brought out 

that the official had only a short time before 

superannuation and this would help him for the 

purpose of retiral benefits, From the tenor of this 

representation it would seem that what was sought for 

was ad hoc promotion to Class ii even though it was 

not spelt out as such. The request of the applicant 

was turned down by the Railways bringing out that 

he had failed in the selection test held in 1974 and 

did not appear in the selection test held later. 

They brought out that Tribunal had observed that he 

had no autoi* tic right for promotion to the 

higher post for which he is required to' pass selection 

test or is found to be otherwise suitable. This 

order dated 4.5.89 as at Annexure A-3 is impugned 

in the present O.A. 

we have heard Mr. Ajmera for the applicant and 

Mr. Shevde learned Standing Counsel for the Railways, 

Mr. Ajmera submits that the Tribunal had directed 

that the seniority of the applicant sho.ild be upgraded. 

after tak .ng  into account the services rendered by 

him in JCO. Nodoubt, there is an observation that 

he is not entitled to automatj.c promotion to the higher 

post for which he is required to pass a selection 

test, Mr. Ajmera submits that passing the selection 
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test is obligatory for regular appointment to Class II 

post but not for ad hoc promotion. He also states that 

the two juniors referred to by the applicant had not 

passed the selection test when they were given 

ad hoc appointment to class II posts. The counsel submits 

that seniority should be the criterion for giving ad hoc 
cv 

promotion subject to rejection of the unfitLas  such, 

the observation of the Tribunal would not bar giving the 

benefit of ad hoc promotion to the applicant. The 

applicant is not asking for regular promotion fromearlier 

date but 'wants the benefit of ad hoc promotion which 

will enhance his pay in the scale of Assistant Works 

Manager to which he had been regularly appointed 

in December 1987 and this would help him in getting 

higher retiral benefits. Mr. Ajmera also states that 

it is not open to the respondents to re-open the 

question whether services in P0 should *kx*kX Count 

for fixation of seniority or not as this is concluded 

with the Tribunal's final orders in TA 734 of 86 

decided on 30. 6.87. 

5. 	Mr, Shevde resists the application. He highlights 

the fact that the applicant had failed in the written 

test held in 1974 and did not take subsequent test. 

After the T1bunial disposed of TA 734 of 86 on 30,6.87, 

the applicant was given ad hoc promotion from July 1987 

and his qualifying in the selection test was 

regularised from December 1987 for appointment to 

Class II post. Fassing the selection test is obligatory 

for appointment to Class ii posts and when he had not 

passed the test earlier, the applicant cannot claim such 
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promotion. To a specific query, Mr. Shevde does not 

deny that for ad hoc promotion seniority is the 

criterion and passing the selection test is needed 

only for regu].arisation. He also argues that Shri 

Chandrabali singh and A Mr. B,X,ceriez* are not 

juniors to the applicant. He refers to the contention 

in the reply statement in pare 5 that for the purpose of 

selection to the Class II post of A/AwM the position 

of the employee on scale of the post to which he 

belongs has to be taken into account and not that of 

ex-cadre post of pco 4af and at the relevant time, the 
4 

applicant's ecadre ee irxetO was in the scale 

of R.700-900 (R) as Junior Shop Superintendent. He says 

that viewed from this angle the applicant is not 

senior to the two persons Shri Chandrabali Sirigh and 

Shri Fariere and they were correctly promoted on 

ad hoc basis as per rules. 

6. 	we have given our careful thought to the 

submissions of both sides. The applicant has 

sought to argue that he is entitled to ad hoc promo-

tion from the date his juniors were given such benefits 

as oer Tribunal's directions. The Tribunal has 

directed to redraw the seniority list and to extend 

consequential benefits to the applicant, The 

Tribunal's direction was in the context of the 

omission of his name in the selection list of officials 

eligible for the test for pomotion to the post of 

Assistant Works Manager. Obviously,this was for 

appointment on a regular basis, The Tribunal had not 

gone into the question of giving ad hoc promotion 

.8. 
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from retrospective date to the applicant consequent 

to the upgrdation of his seniority. As such the 

reference to consequential benefits does not 

automatically mean tIt he should be given ad hoc 

promotion retrospectively from the cte of his 

Juniors even though he had not worked in the higher 

post. However, the Tribunal's obseation that 

there is no autontic entitlement to promotion to the 

higher p ost for which a selection test is required 

to be passed has to be viewed in the context of 

regular promotion and not ad hoc promotion. The 

admitted pos ition is that for ad hoc promotion even 

to Class II post there is no requirement to pass the 

selection test. The respondents have not been able 

to show any nile or Instruction regarding the scrutiny 

to be carried out before such ad hoc promoticn is 

given to Class II post. Mr. Shevdé also has not 

denied that the seniority should be the criterin 

for ad hoc promotion. The two juniors referred to by 

the applicant had also admittedly not passed the 

selection test before they were given ad hoc 

appointment. It is true that the applicant had 

failed in the test held in 1974 but there is nothir 

to show that an ad hoc appointee has necessarily to be 

reverted to the lower post on his failure to clear the 

selection test. If sufficient posts are not available 

and if the regular selectees are awaiting their promo-

tion then ad hoc prornotees have to yield and had to be 

reverted but that is not the Railway's case. The 

..9 
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The Railways cannot now raiset the contention that 

service in the ex-cadre post of çCo does not count 

for seniority in the applicant's case. That issue 

stands concluded with the direction of the Tribunal 

in TA/734 of 86 decided on 30,6.87. We may extract 

below part of this judgemant:- 

As we have said thelre appears to have been an 

ambivalent attitude on the part  of the 1ilways itself 

in sonetimes treating PCO as ex-cadre and soitimes 

not. In fact tF 	order appointing the applicant as 

Shop Superintendent in IO in 1967 does not say that 

it is an ex-cadre postthg it rrrely says that he will 

officiate as production Foreman on regular basis. It 

appears therefore that the applicant hinseif b ues not 

made aere of the ex-cadre nature of his posting.In 

view of this we areof the opinion that the benefit of 

doubt should go to the applicant and that his riarre 

should have appeared in the impugned seniority list 

of 23.8,1977 (Exh.48 in the Civil suit) on the 

basis of his service as Shop Superintendent in PO. 

w therefore, quash that list to the extent that his 

name does not figure in it. We direct the respondents 

to place his name in that list by taking into account 

his service as Shop Superintendent in the grade of 

Rs.840-1040/- in Ak O and bearing in mind his earlier 

gradation in the list brought out on 26.12.1974. We 

however, make it abundantly clear that this revision 

in the seniority will not automatically entitle him 

to promotion to the higher posts, for which he is 

required to uass a selection test or has to be foun 
I 
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otherwise suitable, We may mantion that in October 1 77, 

when the suit was pending the applicant was allowed to 

take the examination but he did not take it. The 

impugned seniority list will be redrawn by the 

ritspaiijimphrmmikat  respondents as directed by us and whatever 

consequential benefits may be due to him strictly 

in accordance with the rules may be extended to him". 

It is clear from the above that while the orders 

were in the context of the impugned selection list 

dated 23,8.77, the Tribunal's direction was for 

upgradation of applicant's seniority in the relevant 

cadre. The respondents admit that the selection 

list indicating the officials eligible for the test 

for promotion to the post of Assistant Works tnager 

was to be prepared keeping in view the seniority in 

the relevant cadre. It is also seen fromthe impugned 

order that 4.5.89 as at Annexure A-.3 the Railway also 

knew that the intention was to upgrade the applicant 's 

seniority. Iert of para 3 of this letter reads as 

follows:- 

"it is advised that in terms of the direct ion 
I 

contained in the aforesaid judgemit seniority of 

Shri Lal was revised uprd giving him the benefit of 

service in scale Ps, 700-900 (R) from 27,9,1967, 

instead of 7,4.19760. (Emphasis supplied). 

Mr. Shevde says that after the Tribunal's 

order, the !ilways gave ad hoc promotion to the 

applicant from July 1987 and had not prepared the 

revised seniority list as such. If so, the reference 

-' 	 in this letter to "the seniority of the applicant 
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being revised uprd" is not quite clear. It is not 

known as to how the Railwayp upgraded the seniority 

of the applicant without incorporating his name 

at a higher position in the seniority list. We hold 

that the argument that Tribunal 's direction is for 

revising the selection list and not the seniority 

list is hairsplitting as it is only a dijstinction 

without difference • If despite the averment that 

the applicant's seniority was revised upirds giving 

the benefit of service in scale of Rz.700-900 from 

27.9.67 instead of 7.4.76, his seniority position 

has not been incorporated in the appropriate slot 

in the relevant seniority list We direct the 

responnts to fit in the rank of the applicant 

in such a slot for ascertaining whether Shri 

Chandrebali singh and Shri B.X. Iriera referred to 

by the applicant would rank junior to him or not. 

If on such preparation, it is found that these two 

are in fact junior to the applicant then the depart-

ment shall extend to the applicant the same treatment 

given to tw these two for the purpose of giving 

ad hoc promotion after subjecting him to the same 

scrutiny which was applied to them. If on such scrutiny 

the applicant is found eligible, the department 

shall notionally promote him on ad hoc basis to 

the Class II post of AWM from the date on which such 

juniors are promoted. We note that the applicant 

had been given ad hoc promotion from July 87 whereas 

441 
the present O.A. is filedonly in 1990. In view of this 

and if on the basis of our direction the applicant 

.12 
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is promoted from a date earlier than July 1987 on 

ad hoc basis, no arrears shall be paid to him but 

higher pay fixation will be reckoned for the purpose 

of calculating retiral berfits including pension zi 

to the applicant which should be released to him 

within three months from the date of r ece ipt of a 

order. To facilitate this exercise,we 

bter dated 4.5.1989, at Arniexure A3 

h the above directions, O.A. is finally 

NO order as to coGts. 

(V.Ramakrjshrian ) 
Vice Chairman 



M.A.St.387/98 in Q.A.N0.274/90 

Z2. , who says that. he has given 

We waive office objections. 

ar  number to M.A.St.387/98. 

e M.A. is to extend time 

allowed. M.A. stands 

y. 

(V. Ramakrishnan) 
Vice chairman 

It 
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