O 8 o=

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

DATE OF DECISION 11-12-1291

Mr. Yogcshcm{ndrd He. Patel Potitione:
Mr. HeJ. Trifedi Advocate for the Petitioner(s)
Versus
At |
Union of Indja & Ors. Respondent
i 1

.*.‘:’\I.—\ * LZ * »J * gﬂ\:\fd (=]

Advocate for the Respondent(s)

CORAM :
The Hon'ble Mr. Lk.C. Bhatt e o « o Member (J)
The Hon'ble Mr. 5. Gurufiankaran e« o o o Member (A)

1. Whether Reporters of local papeis may be allowed to see the Judgement ? ,\7.“
2. To be referred to the Reporter or not 2 Y1)

3. Whether their Lordships wish to see the fair copy of the Judgement ? NN¢

4. Whether it needs tb be circulated to other Benches of the Tribunal. /4
i : &
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Mr.Yogeshchandra H,Patel
Shahid Chowk, Sheth Sheri,
Bajwada, Barocda, : Applicant

(Advocates Mr.H.J.Trivedi)

Versus

1. Union ¢f India
Through: Respondent No, 2.

2, The Gepneral Manager,
Western Railway,
Churchigate, Bombay.

3. The Divisional Railway
Manager, Pratapnagar,
Baroda, ¢ Respondents

(Advocatg: Mr,.N.S.Shevde)

—
S

JUDGMENT

0.4.182/90
Date: 11-12-1991

Ber: Hom'ble Mr, S.Gurusankaran ¢ Administrative Member

1. The case of the applicant is that while he was
working| as substitute Assistant Commercial Clerk (ACC for
short) |at Baroda, he was served with a major penalty charge

icket (EFT for short) on 26,6.1983, The applicant
ated that he was forced to give a confessional

ent under duress and coersion to the Chief Supervisc

r short) in the CS's office as per the dictating of
£.1983 itself in presence of other witness Since he

catch a train immeciately, the applicant gave the

;sional statement. The applicant has stated that he

ently denied the statement in his deposition to the
LI. ¥
lc Inspector Accounts (E&R.A.) on 9.7.1983 and again

e the Vigilence Inspector (VI) on 27.£.1983, The

. .| . )
DlscR:llnary broceedings were continued under an Enquiry

Offi% r (E.0.) nominated by the Disciplinary Authority (o
o
the applicant h
as st 3
.ated 10 para 27 of the
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applicaticn that he was neither shown nor allowed to
take edtract nor supplied copies of the relied upon
documefits listed as 3.1, 3.2, 3.3, 3.4, 3.5,& 3.8 in
the chdargsheet. He has alsc pointed out that he was not
given Iopies cf 3 documents relating to the cancellation
of two||II class tickets from Bombay Central to Baroda.
The apglicant has stated that he actually tcok refund
for thqse two tickets only and production of these

documerlits would have helped him to defend his case

properly. He has also pointed out that his request for

charge |lof E.0. due to bias was not agreed tc, Further,

) when his request for change of E.0. was pending with

the D.%., the enquiry was continued in violation of the
instruiticns contained in Railway Bo&rd's letter No.E

(D & A) 70 RG-6-14(1) dated 19.€.1974. The applicant has
maintained that the enquiry proceedings were conducted
ex-parte, when he cculd not attend the enquiry due to
sickness and he was also later refused the privilege of
cross-examining the P.W.3., on the ground of his earlier
akbsence from the enguiry proceedings. He has also
pointed out to certain inconsistencies in the statement
of the P.W.S. The applicant has pointed out that the
V.I.,wgzéékwas not originally listed as a P.W., was
called and his statement was taken. The applicant has
alleged that he has been falsely implicated by other
staff abd the proper accounting procedure has not been
adopted in the maintenance of the refund statement.

The applicant, therefore, filed a €ivil Suit No.335/85

on 25.3}1986 in Civil Court for seeking a stay on the
furthefiprcceedings of the Disciplinary enquiry and¢ the
Civil Jhdge (5.D.), Baroda granted a stay for maintaining
1
Status-iquo. Thds Civil Suit was later transferred to
this B%nch by the Civil Court)but was subsequently

retrandferred tc the Civil Court by orcer dated
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8.10,1¢87, since no suit instituted after 1.11,1985

could be transferred to the Tribunals. The D.A.

impoped the penalty of removal from service vide his
orde; dated 24.8.1987 (Annexure A-12) enclosing a
Copy{ot the E.Q.'s findings, He preferred an appeal
to tﬂe Appellate auttority A.A.)en 17,10,1987 (Aniexure
43) It was kept pending for a long‘time and when he
met the A.A., he was advised that the appeal can be
disposed of only if the Civil suit was withdrawn. He,
therefore, withdrew the suit and requested the A.A.

to re}nstate him in service and give him any penalty

han removal from service as the case has been

: on him and he is facing sericus cdomestic

ms. He also undertook not to claim any
backwaxes. He has pointed out that inspite of this,
the A.A. disposed of the appeal vide his order dated
16.11.£989 (Annexure A-42) confbrming the orders of the
D.A. %he applicant has therefore, filed this

applicakion praying for quashing the orders of the

|
pa)

A.A. dated 16,11.1989 upholding thedecision of the D.A.
; {

and to [reinstate the applicant in service with all

consequential benefits including backwages, promotion,

etc,

2. The respondents have filed reply refuting the

claims df the applicant. They have stated that the
applican# was &llowed to inspect all the relied upon
document$ and was alsoéllowed to takeextracts or

copies, |They have referred¢ tc Annexures Ry R-2 and R-2
)

and pointed out that vide R-3, the applicant has
admitted |that he has taken copies of all the documents,
except that he has not received "photo-staﬁixerox COp=-

ies" of items 3.1 and 3.8 of the relied upon documents

and one r?fund Statement, which the applicant

| b
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wanteﬁ as acditicnal document. They have Stressedtre
tact ﬁhat item 3.1 and 3,8 were produced at the engquiry.
The rESpondents have stated that the applicant did not
pointjout the relevancy of the additicnal documents

to thé E.C, or D.A. They have alsc pointed out that
there| was nothing wrong in scoring out the refund entry
afterjthe applicant had returned the amount of refund
receiﬁed by him and no new document was constructed as
aliegéd by the applicant, They have indicated that the

appligant was kept under suspension vide crder dated
5.2.1P83, vhich vas reyoked on 21.12.19983. Regarding
the e&amination of the additional witnessﬁé;’&.l., who
was npt originally included, they have pointed out that
by lefter dated 8,10.1984 issued by him, £.0. had
indicéted that the V.I. wauld be examined on 20,10.1°84
and t#us the applicané?gdbance knowledge of the same. ;
They ﬁave stressed the fact that this is permissible
under;the Rules. The respondents have stated that the

1
repregentation dated 8,11.1984 filed by the applicant
alleg&ng bias on the part of E.O0. was disposed of on
25.7.1985‘and hiSySéCQnd representation dated 1,9,1985
was d&fsposed of'»:/zé.l.wsa. The respondents have
maintained that the representations did not contain any
valid| ground to show bias on the part of E.O. They
have stressed the fact that on more than one occasion the

appli¢ant was sick, but no intim#Hon was given to the

E.0. about his sickness.

3 We have heard counsel for both the parties and
gone through the relevant records. At the beginning of
the arguments, it was mentioned that the report of the
E.O. was supplied to the applicant only along with the

D.A.'s order imposing the penalty and on this ground



SC 1919), the crders ot A.A. and D.A. can be set aside.
Howevern, the coursel for the applicant pleaded that
the Tribunal should decide the case on the merits of

other points also so that the applicant is not faced

with a |second round of litigation, We now deal with

the points raised by the counsel for the applicant

one by|one,

4, The first point elaborately argued by the couns-
el for|the applicant was about the ncn-supply of
certaip documents, The counsel tock elakoirate
points| to show that ext@ copies of certain documents
listed| as exhibits were not given to the applicant
apart [from copies of certain additional documents
£§£E£¥ééffor by the applicant. We find no meritat all
in this contention., After close scrutiny of the various
documents produced, we find trat the applicant's
statement in para 21 of the application that he was
never shcwn, nor allowed to take extracts nor given
ccpies of certain documents relied upon is not correct.
At the bar, it was finally cenceded by the counsel for
the applicant that he was not only given xerox/photo-
stat copies of two relied upon documents, namely, the
passenger foil of EFT and the upper class refund
statement., But both these statements were inspected by
him prior to the enquiry and they were also produced
during the inquiry., We are ésgége%that no xXerox Ccopy
can ¢rdinarily be taken of the EFT, The counsel for
the applicant relied upon the judgment of the Supreme
Court in the cases of Kashinath Dixit vs, Union of Indiec
(AIR 1986 SC 2119), and U.P. State Road Transport
Corppration vs, Muniruddin (1990 (3) Judgment Today

494)., We have gone through the judgments in the above

cdses and find that they are distinguishable from the

,/f/v "7..
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present case, In the present case as far as relied
upon documents amwe concerned only xerox copies of the
documents were not supplied, but thev were not only
shown before the enquiry, but the applicant was allow-
ed go take extracts also. Asking for xerox copy of the
EFT|lappears deliberate since ncrmally no copy can be
mide of the same., It is a very small document with
very little writing on it. As indicated during the
argurents by the counsel for the applicant, the
copies were requested for only to compare his alleged
hand writingéﬁéhenlby shcwing to a hand writing expert
at Rhis own cost., The applicant also wanted xerox
copy of one additional document of a refund staterent
in wrich he had taken nfund ot 2 II class tickets, as
per his own admission, so that he could compare his
sighatures, While we find some merit in this,
now. aupply of xerox copies of these documents alone
could not be said to have amounted to denial of natura.
justice., We find that it is applicants own non-
coperative attitidue in varticipating in the inquiry
proteedings has gone against him. When the other
withesses claimed it was his signature/initial ,
he ®ould have offered himself as a witness for tre
defence and refuted that it was not his signature/
initials, ®hen it would have become incumbent on the
part of the prosecution to prove this point. In
Kashinath Dixit case (supra), the apvellant has not
0 e Iy
ﬁgggiallowed to take copies of the documents listed
as exhibits with the help of a stenographer. There
were as many as 112 documents in that case. So, this
doe$s not help the applicant., In the case of
U.P, state Road Trans:-ort Corporation (supra) the case
of the ¥espondent was that certain important documents

were not macde available to him during the enquiry ﬂw?
ai ) L v o
bills t- establish the
,.»))‘l/ 008.

carbon copies of



erasures and thereby his innccance, This again is not
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the Fse here as no carbon copy was asked for to
prove| erasures, The relevant documents were

produced at the enquiry and were marked as exhibits
S ST i

as 52| & &5 by the Efo.vwhen the applicant and his

defence assistant were present and they wefeCmﬁK*

examihed the P.Ws alsc., One N.R.Pandya, who was the

refung clerk)has said during the corss examination
|

also fthat the applicant was paid the alleged refund.

state& that he wanted the additional document of II

class:refund statement to establish the signature

of thq applicant. Hence, the applicant has clearly
indicited to the E.O. the reasons for his asking for
the ad@itional document., However, we find that the
E.O. ﬂas stated that since Shri Vasava is not a

hand w;iting expert and the request is felates

he WOLﬁd go ahead with the enquiry. The E.O.,
howev%F, recorded that the II.A. will be requested
to adv;se whether the documents were available and
i€ so,‘send them to E.0. for perusal and deciding
whethgf they should be mace available to the
applictnt. The E.O. even gave a clue to the
applic%nt that after the documents have been obtained,
the ap;licant cculd point out to the E.0O. the diffe-

rence iIn the two signatures, Evidently, the

applicdnt did not attend the enquiry after that
et C’t\‘lg ﬁf I

regula‘ly andkdi not pursue his demand, but

also did not present himself as a D.W. to deny the

| L
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signatphre on the alleged refund.
5. ' The counsel for the applicant also pointed out

trat the signatures of the applicant on the alleged
Thed

refund| statement have not been g;eséed'as required

under [the Bvidence Act. The counsel drew our attention

to the judgment of the Supreme Court in the case of

Bhagwan Kumar vs., Maharaj Sharma (AIR 1978 SC 1346) and
stated that hand writing expert should haves been
examifled, We find that this cannot help the applicant
enuslomet
as this is a case of departmental enquiry, where assist-

|
ance pf preponderance of evidence will be adequate.

,» In the case of Union of India vs. T.R.Varma (AIR 1957

SC 382) the Supreme Court have held as follows regarding

the applicability of the Evidence Act to departrental
enq@ﬂpies.

"The Evidence Act has no application to
enquiries conducted bg tribunals, even

though they may be judicial in character.

The law requires that such tribunals should
cbserve rules of natural justice in the
conduct of the enguiry and if they do so,
their decision is not liable to be impeached
on the ground that the procedure followed was
not in accordance with that, which obtains

in a Court of lLaw, sStating it broadly and
without intending it to be exhaustive it may
be cobserved that rules of natural justice
require that a party should have the opportu-
nity of adducing all relevant evidence on
which he relies,that the evidence of the
opponent should be taken in his presence and
that he should be given the opportunity of
cross-examining the witnesses examined by
that party, and that no materials should be
relied on against him without his being given
an opportunity of explaining them. If these
rules are satisfied, the enquiry is not open
to attack on the ground that the procedure
laid down in the Evidence Act for taking
evidence was not strictly followed",

i

kven| apart from this, except for his denial that he

did pot take the alleged refund, he has not brought out

any Evidence during the enquiry to prove his soint n
i S or

l}V , 10
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did hg present himself as a witness to deny the }
same dt the enquiry to lend credence to his defence,
Hence, we are of the opinion that based on the

aderance of evideace tendered by the F.Ws.,, we

find fault with E.O. coming to the conclusion

J e |
so find that tﬁiS*anfessiOnal s tatement goes
st him and he has not produced any proof to refute

game and also the statements of other witnesses,

The next point agitated by the counsel for the
lcant was that the V.I. was examined as an
itional P.W., even though khis name was not

hded in the original list of witnesses., As
pointed out by the rz=spondents, we do not find any
irregularity in this at all, First of all no addition-
al documents were introduced, which had not been shown

to ghe applicant, The E.C. felt that the V.I. as the

off.cialiwho conducted the investigation in the case,

may|fiave some additional light which the other P.Ws.

mayfnot know... The E.O,., issued notice on 8.10.,1984 to

¢ th% V.I. to appear as a witness on 20-10-1984. The

copL of the notice dated 8¢10-1984 has been produced

by¢the applicant himself at AnnexuréﬁQvahich is mainly

addressed to him. The applicant was present on

20410,1984, when the V.I. was examined. But since the
deéenca assistant was not present, the right to cross

ex#mine the V.I. and other witnesses was reserved for
|

the next sitting. Apart from this, we find from the

¢ 11
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the ¢lose of the case, The only stgpulation made
is tﬁat notice must be given to the delinquent
offig¢ial and he must be given atleast 3 clear days

I
time ||to give an oppocrtunity to thedelinquent official
4

to inspect the additiocnal documents prcecposed to be
entr uced, In this case no acdditional documents were
intrgdduced, adequate notice was given to the applicant
and this was done even before all the P.Ws, were
examiﬁed and cross examined. Hence, the applicant has
to fajl.

p i The next point brought by the counsel for the
appligant was that the provisicns of the Indian Railway
Commedial Manual wgsenot followed in allowing the

refund and paras 323(1) and 324 were not followed in

| N
that the daly refund statement was not checked and

signed by the Staticn Master. The counsel for the
reSponEents pointed out that this is not relevant to
the caée against the applicant, Apart from this, Baroda
being % very major staticn umder a Station Swperint-
ent, tﬁe Statdon Master is only in charge of opsration-
@ al dutiles and the Reservation Supervisor is in sole

charge |lcf the commercial gunctions. We agree with the
fespondents.
8. The counsel for the applicant next pointed
out th the E.O.'s findings are based on "no evidence"

dekb@nc,muméj/

 are based on conjuctur=zs. Hence, the E.0O.'s findings
should be set aside., He also referred to the judgment
of the Bupreme Court in the case of Union of India

|
vs., H.CuGore (AOR 1964 SC 364) to support his

contenticn. We may observe that this principle is

an elabowrate manner. It has been held by the

b ;12
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Supreme k;urt in the case of State of Maharashtra &
| Murdikar

anr, v.Machukar sNarayan/ (1991 (1) SLJ (SC) 164)

that reappreciation ¢f evidence by the High Court
as 1if itjséts in appeal against the decision of the
departrental authority is unsustainable. In the
case of BShri Charan Sinch vs. Union of India & Ors
(1988(3) SLJ (CAT) 525), a bench of this Tribunal
has held that in a judicial review, it is established
law thatithe court cannot go intc the details of
evidenceiand the degree of sufficienty ct proof,
The Cour% can, however, go into the matter, if the
findings|of the E.O. and the D.A, is based on no
evidence|or is based on conjuctures and extranecus
not led before the E.O0. In our opinion, this is no£
a case ok no evidence and we cannot in any manner calj
‘ |

the findings of the E.0. as perverse. Hence, we have

to reject this conkention also.

9. The next point urged by the counsel for the
applicant was that the enquiry proceedings were
continued, wéien his request for chamge of E.O.

o grounds of bias was pencing with the D.A., in
violation of Railway Board's letter cdated 19.6.1974
(supra). The counsel for the respondents pointed out
that thezapplicant did not inforwr the E.0. about hb
letter dated 8.11.1984 to the D.A. for chamge of E.Q.
When the E.O. came to know of the same, the enquiry
was noct Held for quite some time till the D.A.
advised the applicant to attend the enquiry., Inspite
of this the applicant did not attend the enguiry

on the dates fixed stating that ' he was sick, but he
did not advise the E.O. about his sickness, His

representations for change cof E.0. were also replied,

},




we fin@ from the records +hat there is 1ot of force

in thelarguments of the respondents. Even as per the

statement of the applicant, about his period of sickness,
we find that he had adequate time toO inform the E.OC. ,
which |he failed to do, We observe that the applicant
has geénerally adopted a delavying i;é%és#ané has always
written letters to t+he D.A. instead of the E.Q. , who
has been nominated to conduct the enquirye. Hence, we

f£ind nho ment in the contention of the applicant and it
¢

cannot be said that any prejudice was caused to him.

10. Regarding the question of non-suppoly of the
i report of the E.0. to the applicant before the D.A.

impoged the penalty, the punishment has to be set aside
on this ground alone as per the ratio laid down in

Mohdé., Ramzan Khan's case (supra). But this 1S applicable
only| whare the delinguent official has availed the
opportunity of taking active part in the disciplinary
prodeedings and presented his case. In such a case,
the ldelinquent will be aware of all the evidence adduced
and hence, if the findings of the E.OC. are supplied to #

i him, he can make his representation on the interpretatioc

of the evidence, In this case, after the initial setting
trelapplicant has found one excuse &r the other to delay
thel enquiry proceedings and did not take part in all the
settings, SO much so, the E.C. has conducted the
proceedings ex-parte. In the case of Dr.D.B.Rathod
versus Union of India and Others (1990 (3) SLJ
(CAT) 291) the New Bombay Bench of the Tribunal have hel
that the failure to suprly a copy ok the E.O.'s report
before the D.A, imposekthe penalty does not amount to
defnial cof

reasonable opportunity in a case, where the

¢ 14
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enquiry has been held éx-parte, we are in respectful

agrefient of this view,

11

Finally, the cocunsel for the applicant
poinged out that the A.A.'s orders dated 16,11,1989
(Annexure A-48) dces not show application of mind and

does%not cover all the pcints raised in his appeal

‘ i i Lach
pplicant and given his findings on emd of the

poiq‘s raised by him during the course of the hearing;

are also the main issues raised in the appeal.
addﬂ‘ional witnesses to establish whether the said

Eut since these are not relevant to the changes
«i‘ave not been brought out durtng the enquiry,
ffailure to comment upon them will not prove non-

applicaticn of miné tc witiate the crders,

12, | In the result, we find nc merit in the
application and consequently, the application is
disdissed.

|
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(S.Gugﬁéankaran) (R.C.Bhatt)
Administrative Member Judicial Member
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with
MA/113/91

in
DA/182/90

Of fice Report. Ordeprex

Pregent; Mr.U.Re.Patel, learned counsal for the
applicant,

' ’ \

MreN.S,Shevde, learned <ounsel for the
respondentse.
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MeAs/113/91 allowed as not opposed, Counsel
may incorporate the amendment within a week of
this order and serve !aﬂ amended copy on the

respondents, The resplndents shall have one weeks

‘..\
timé to reply‘,,ﬂl.!r which the applicant will °

have two weeke time for rejoinder if any.

M.A./114/91 cannot be taken up for decision

~

{
in view Of the amendment. M.A/114/91 is rejected.

The main matter may be listed for final

hearing some time in last week of June,

#., e { oll ‘t 4 H k Lg{_:((
U /LU S '
r ' (ReCeBhatt)\_ (MeMeSingh)
Judicial Member Administrative Member
a.a.bi




