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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH

O,A.No. 153 @F 1990,
S 7S e
DATE OF DECISION  28-9.1993
Babubhai Lgal ﬁb’nai Macwana, Petitioner
Mr. J.G. Chauljan, Advocate for the Petitioner(s)
Versus
Union of Indig & Ors, Respondent s
Mr., Akil Kureghi, Advocate for the Respondent(s)

CORAM :

The Hon’ble Mr. R.C. Bhatt,| Judicial Menber.

The Hosd’le Mr. M.R. Kolhatkar, Admn. Member.

1. Whether Reporters of local papers may be allowed to see the Judgement § &—

2. To be referred to the Reporter or not § ™

3. Whether their Lordships wish to see the fair copy of the Judgement ? %

4. Whether it needs to be circulated to other Benches of the Tribunal ? ¥
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Babubhai Lal jibhai Macwana
100, ntok Nagar Society,
Channil| Road,

Barodd| -« 390 002.

(Advodktes Mr. J.G. Chauhan)
Versus.

1. Union of India
Difector General
Dept. of Post

char Bhavan,

liament Street,
Delhi.

2. Dilrector of Postal

3. S

Vadodara.
4, Ppstmaster
Pratapgunj H.O
Vadodara.
(Adﬁpcate: Mr. Akil Kureshi)

JUDGMENT

D.A.No, 153 OF 1990
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Dates

<

Applicant.

Respondents.

28-9-1993.

Perf Hon'ble Mr. R.C.Bhatt, Judicial Member.

Heard Mr. J.G.Chauhan, learned advocate for the

Il

applicant and Mr. Akil Kureshi, learned advocate for

the respondents,

2 This application under section 19 of the

Administrative Tribunals Act, 1985, is filed by the

applicant, who was serving with the Postal Department,

seeking the relief as under :
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"7. Relief sought:

Under the circumstances, your applicant
prays as unders-
(a) That, the impugned oral order of the
resoondent No.4 of retrenchment/dismissal of the

your applicaﬁt is bad in law and to be set aside

(b) That the said applicant be reinstated with
effect from 17.3.89 as outsider Casual workers
with temporary status and to be absorbed in

regular post in future.

{c¢) That, the said applicant be awarded back-
wages with effect from 17.3.89 by way of
compensation for unjustified mental and other

agony caused to ycur applicant.

(d) The cost of this application may please be
awarded by allowing this application.

(e) Any other relief as your Honourable Tribunal
may deem fit and proper in the interest of

justice be awarded."

3. It is the case of the applicant that he joined
the postal department from 1987, that he has completed
the prescribed period of 240 days of actual working in
a year either in the year 1987-88-89, that he was
appointed as outsider to do work of resvondent No.4
Postmaster, Vadodara and under the control of
resppndent No. 3 & 2. It is alleged by him that he was
paid basic daily wages at the rate of Rs. 39 to 40 per
day @epending upon number of days of the month. He
has prepared a rough statement of actual working days
upon his recollection produced at Annexure A-1 in which

he has mentioned that he has worked for 246 days in

1987+88 and for 242 days in 1988-89. It is alleged by
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hiq;that the respondent No.4 has terminated his

|
seqPices without following provisions of Industrial
Disbutes Act,that the respondent No.4 terminated his
segvices with effect from 17th March, 1989 and this
acdﬁon on the part of the respondent No.4 is
arﬁhtrary and violative of Articles 14, 16 & 311(2)

I
of%he Constitution of India and also against the

prdLisionS of Industrial Disputes Act,

The respondents have filed reply contending
It

théL the appticant has not been given any appointment
oré;r and there is no question therefore, to give
wriLten termination order. The respondents have
deqﬁed that the applicant had completed 240 days
continuous work in 12 calendar months as alleged by
hi#jand have denied that the impugned action is

arbitrary as alleged. It is contended that the

apgiicant is not governed by the provisions of the
I.D@Act. It is contended by the respondents that the
apﬁ#ieant was engaged as outsider substitute and he
wasbpaid remuneration prescribed by the Government
frop time to time. It is contended that the applicant

has|worked for 124 days from 9th June, 1987 to 30th

|
i
Jan$ary,1988, 154 days from 3rd February, 1983 to

|
315# October, 1988 and for 88 days from lst December,

198& to 18th March,1989. It is genied that the
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respofident No.4 has exercised his power vindictively

as alleged to engage his favourite person. The
respofidents have denied the other allegations made

in the application.

The first question which arises for our

eration is whether the applicant is's workman'

he respondents'an industry within the provisions
b.Act. The applicant, according to the responden
pointed as outsider substitute in the Postal
ment. This Tribunal has held in the case of

hai K. Solanki & Anrs. V/s. Union of India & Ors.,
« 518/88 decided on 19th Beptember, 1990 that

ribunal in O.A. 570/88 following the earlier

oral,| it can not be done without regard to Section
25 F pf the T.D.Act. In this view of the matter, we
that the respondents is an industry and the

ant a workman and the provisions of the I.D.Act

applyl to the facts of this case. The learned advocate

for &Fe applicant submitted that the applicant has

worked for 242 days within the period of 12 calendar

cecoce 6/=
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month from 17th March, 1988 to 16th March, 1989 Buring
the| course of arguments ,the applicant has produced
the xerox copy of the attendance register maintained
by the respondents and the learned advocate for the
respondents has endorsed no objection foe producticn
of khis document . The learned advocate for the
applicant submitted tha‘?i‘the applicant had continuously
worked for more than 240 days during the period of
12 ralendar month preceding the date of his
termination, he can be said to have in continuous
service within the meaning of Clause I of Section 25B
of |I.B. Act and therefore, the respondents could not
legally terminate his‘service without following the
provisions of Secticn 25F of the I.D.Act. He
subnitted that admittedly the respondents have not
complied with the provisions of Secticn 25F of the
I;D.Aét andé hence the termination of the service

of| the applicant amounts to retrenchment which is not

legal.,

6. The learned adgocate for the applicant has
relied on the decision in Netrapal Singh & Ors. V/s.
Union of India & Ors. Vol.III (1990)CSJ (CAT) p.274,
in support of his submissicn, in which also it is helé

thet the Industrial Dispute Act, 1947 applies to the

cswaw 1/=
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P & T|Department and consequently P & T department isan

'industry‘ and the employees of P & T department are

'workFen' within the meaning of the said enactment. It

|

is held in this decision in para 7 as under:

The

"7. The consequences which follow frcm the
applicability of the protection of the Industrial
Disputes Act, 1947 to the workmen are that such a
workman who has actually worked for a period of

240 days, 1is entitled to the protection of Section
25-F and that for the purpose of computing the
period of 240 days in a year, Sundays and other
paid holidays could also be included (see also
H.D.Singh v. Reserve Bank of India, 1985 SCC(L&S)
975) . The contention of the applicants in these
Lases is that their cases for regularisation shouléd
be consicered in the light of the decision of the
Supreme Court in the case of Daily Rated Casual
Labour employed uncer the P & T Department and that
in computing the period of 280 days in a year,
Sundays and other paid holidays should also be
:included in view of the interpretation of the
Industrial Disputes Act by the Supreme Court in
;H.D.Singh's case",

learned advocate for the applicant submitted that
|

whil% calculating 240 days in a relevant period the

appl
of h

242

icant has added Sunday for every six continuous days

is actual work. He submitted that in calculating

such
Jays, the applicant had added 29 Sundays of / weekS

in
whi

work

hich the applicant has worked from Monday to Saturday,

L according to the respondents, the applicant has
ed for 220 days including helidays. The learned

|
I
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e for the respondents submitted that the applicant
ually worked for 211 days excluding Sundays. The
ce register produced by the applicant is not

very dllear on this point and it is not possible to know

any

exact as to how many Sundays are considered or whether/

paid
is considered or whether/holidays are considered

Sunda
attendance. However, the guestion which is

ant is that what is the ratioc of the decision of
n'ble Supreme Court in H.D. Singh V/s. Reserve Bank
ia, 1985 SCC(L&S) 975 on which the Central

strative Tribunal, New Delhi has relied in a case
ed to by the Tribunal, Before the Hon'ble Suprem
in H.D.Singh's matter, the Tikka Mazdoor had among
other ||contentions had contended in his affidavit that

| worked for 202 days from July 1975 to July 1976

added
cording to him, if 52 Sundays and 17 holidays are /

tal number of days on which he worked would come to
Mazdoor i e.,employer

ys. The appellant /charged the bank Avith having

ed with the records. The first respondent bank

t produced its record to contradict the appellant's

' though the appellant wanted the relevant records

filed. The attendance register was required to be

ed before the Industrial Tribunal where the matter

was ofiginally heard, but the bank had filed an affidavit

that lthe attendance register has been destroyed. The

Fe Supreme Court held that in absence of any evidenc
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to the [contrary, the necessary inference is drawn that
the woeran had worked for more than 240 days from

July 1975 to July 1976. Therefore, in this matter, the
main
/duestign whether the paid holidays or Sundays or other
helidays should be counted or not was not decided, but
relying
the degision was given by the Hon'ble Supreme Court/on
the affidavit of the applicant and in absence of evidence
to thefcontrary produced by the respondent bank. The
questipn whether the Sundays and holidays should be
taken into account while considering the phrases
"actugllly worked ........ for not less than 240 days"

as per| Section 25B of the Industrial Disputes Act, 1947

other
came ﬁor censideration in the/case of Workmen of

Amerlqan Express International Banking Corporation V/s.
Managément of American Express International Banking
Corpo#ation, reported in 1985 SCC (Lé&S) 1940.In para 2
of thé said judgment, the Hon'ble Supreme Court has
obSerwed as under:

?The difference between the two computations is due
to the circumstance that the workman has included
and counted Sundays and other paid holidays as days
on which he "actually worked under the employer",
while the employer has not done so. The question
Pb}J for consideration is whether Sundays and other

holidays for which wages are paid under the law,

be contract or statute, should be treated as days

on which the employee actually worked under the
employer for the purposes of Section 25-F read with

}sectlon 25-8B of the Industrial Disputes Act,.,”

\
i
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The Hon'ble Supreme Court in para 5 of the judgment

observed| as under:

"Thie expression which we are required to construe is

ually worked under the employer. This expression,
acdording to us, cannot mean those days only when t
wokman worked with hammer, sickle or pen, but must
negessarily comprehend all those days during which
hellwas in the employment of the employer and for
whiich he had been paid wages either under express or
imblied contract of service or by compulsion of

sHhtute, standing orders etc."

The Horl'ble Supreme Court further observed in that para

|

as und#r :

"%f the expression "actually worked under the
e&ployer", is capable of comprehending the days
dhring which the workman was in employment and was
peid wages - and we see no impediment to so construe
ghe expression - there is no reason why the
dxpression should be limited by the explanation.”

Thereflore, the Hon'ble Supreme Court has considered this
point|lin this decision that the expression actually worke:
under| the employer comprehend all those days during which
the wbrkman was in the employment of the employer and for
whichl he has been paid wages either under express or
implied contract of service or by compulsion of statute,
or byl standing orders etc. The Hon'ble Supreme Court
also
has fin this decisioq/taken into consideration the
{\/L/
provisions of Delhi Shops and Establishment Act, 1954
which provided for closed days, weekly holidays and

wagep with the holidays.

| e ad o
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p Thg learned advocate Mr. Akil Kureshi for the

; the decision in Union of India & Ors. V/s,.
Rajeﬁdra%Kumar Sharma, AIR 1993 SC page 1317. It is
obserged ||by the Hon'ble Supreme Court in para 5 of this
decisionjas under:

5 )
go
Nefther the decision of this Court in Daily Rated
Cagual Labour nor the proceedings of the P & T
artment issued on February 10, 1988 say that
on||the days they do not work. The approach of the
Trfbunal that since the aforesaid proceéding of
the

4 respondent is entitled to be paid even for

We are of the opinion that the matter should
;back to the Tribunal for a decision afresh.

casual labourers are entitled to be paid even

P & T Department does not provide otherwise,

: days he did not work (i.e., Saturdays, Sundays
] Gazetted Holidays) does not appear to be sound.
gther there is any other basis upon which the
dpondent is entitled to such payment has not

ﬁn examined by the Tribunal."”

8 Ingthe instant case, the learned advocate for the

applicanf submitted that he has added 29 Sundays of weeks

|
I
i
where th4 applicant worked continuously for six days in
om Monday to Saturday even though the

| has not worked on that Sunday and is not paid

for that :unday. He has included these 29 Sundays in

® e 0 00 12/"
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that the| applicant was also entitled to be paid on

holidays}also and thus the total number of days comes to

242 days, while according to the respondents, the

applicaﬁt has actually worked for 211 days excluding

Sundays According to learned advocate for the

respondgnts, there is no rule or there is no circular

in P & Department that the casual labour is entitled

to be paid even on the day he cdoes not work i.e., for
Saturd or Sunday and gazetted holidays and he has
relied lon the above decision of the Hon'ble>Supremc Court
in Unign of India & Ors. V/s. Rajendra Kumar Sharma

(supra). 1In the present casex, we have no complete

materigl to hold that the applicant has actually worked

for n#t less than 240 days as provided under section 25-B

I

of tha(I-DuAct taking into consideration all the above
ns and hence it is not possible for us to give the

of reinstatement and backwages as prayed by the

ant and therefore, we deem just and proper to
e of this application by giving directions to the

dent No. 2,3 & 4 as under:

9. | The respondents are directed to calculate the
numb of days for which the applicant actually worked
as pEOVided under Section 25-B of the I.D.Act

‘considering (1) the days where the applicant has

ceees 13/-
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physicﬁlly worked during the relevant period of

12 caléndar menths prior to the date of his term#naticn,
(2) the days where he has not physically worked, but the
days o# which he had been paid wages either under express

e
or implied contract of service oY by compulsion of statute

P
standifg orders etc. If after considering these above

points|the applicant is found to have worked for not less

than 240 days in the relevant pericd, the respondents

shall yeinstate him in service within two months from

the datle on which they come to the conclusion that

the applicant has worked for not less than 240 days
and aldo shall pay the backwages within three months
thereafiter. The respondents to comply with the above
directicns of calculating the number of days as

direct by us and should pass order within twc months
from t receipt of this order and if they decide

in favaur of the applicant then further order of
reinstatement and payment of backwages shéuld follow
as per |pur above directicns. The applicant be informed
about %he speaking order arrived at by the respondents

: the
and if [the applicant feels aggrieved by the decision of/

csses 14/s
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spondents he would be at liberty to approach the

Trjibunal according to law., Application is disposed

of] accordingly with no order as to costs.

AR A L TR AL

bR. Kolhatkar) (R.C. Bhatt)
ember (A) Member (J)




