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Shri Vijay Shanker Sinha, IAs
Additional Chief Secretary,
Government of Gujarat,
Revenue Deptt, (Appeals)
Me5o.Building, Lal Darwaja,
Ahmedabad, : Applicant
(Party-in-Person)

Versus

1. Chief Secretary to
Government of Gujarat,
General Administration
Department, Sachivajaya,
Gandhinagar,

25 secretary,
Government of Indis,
Department ot Personnel &
Administrative Reforms,
Ministry of Persconnel,
Public Grievances & Pesnsion,
CGU Complex, Lodi Roagd,
New Delhi, ¢ Respondents

(Advocate: Mrs.s.D.Talati for
MreR.J.Cza for Resp,No,1

andéd Mr.BE.S.scamuel for
Mr,P.M.Raval for Resp,§0.2)

JUDGMENT

Date: 18.11,1991

O"A‘c 95/89
Per: Hon'ble Mr, R.C.Bhatt ¢ Judicial Member
1e This application under Section 19 of the

Administrative Tribunals Act, 1985,is filed by the
applicant - Additional Chief Secretary, Government o
Gujarat, Revenue Department (Appeals) praying that the
decision of the respondent Nc,2, Government of India
turning down the applicant's memorial be set aside and
the r espondents be directed to celete the adverse remarks
conveyed to the applicant in his C.R. tor the years

1965-66 and 1966=67 vide letter No.ALsS/1878/1AS/
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CeR.-G, dated 18.7.,1978. The applicant by the

e
w
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amendrent application further prayed that after expunging
the remarks against the applicant the words to the

effect that "there was substantial im rovement in
performance during last two years' and it was one of |
the best, if not the best performance amongst all the

districts in the State" be added. Ths applicant = .

i1s a Member c¢f Indian Administrative Service allotted

tc the Gujarat 3tate, that he was transferred and
appointed to the post of District Development Officer,
Valsad, a post in the senior scale c¢f IAS of Gujarat
cadre, on lst June, 1964 and he continued cn that post
till 30.6,1%267 when he was transferred and sent on
deputation tc the Government of Incdia. The adverse
remarks listed in the Confidential Reports for the year
1965-66 and 66=-67 were communicated to him vide General
Administration Department's letter No.AIS/1878/IAS/CR-G
dated 18.7.78 which have been produced by the respondent
No.l at Annexure A and B, It is alleged by the applicant
that he wubmitted representation on 18.10.1978 to the
rzsponcent No.l to which the respondent No.,l1 replied vide
GeAl.D.'s letter dated 18,1.1979 that the grounds given

in the representation were not adequate for deleting the
adverse remarks. The applicant,according to him sent
letter dated 30.4.1986/1.5.1986 vide Annexure A/3. It
is alleged by the applicant that the respondent No.l
thereupon took the view that the representatiocn had already
beentumed down earlizr and therefore, noc acticn was
possible on another communication. The applicant'there-
after, submitted a memorial to the Fresident of India
under Ruele 25 of All India Services (Discipline and

Appeal) Rules on 23.10,1986 produced at Annexure 4/5.
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It is alleged by the applicant that the responcent No.l
thereupon took the view that the memorial was barred by
limitation and could not be forwarded. It is alleged that
this was not true as the 3tate Govt.'s decision was
conveyed to the applicant only on 28,5.1986 and therefore,
the memorial was well within the time and appeal was
preferred for reversing the decision for not forwarding
the memorial, The applicant has alleged in the application
that he has now been informed vide G.a.U.'s letter dated
14th September, 1987 Annexure A/9 which is the impugned
orc¢er that the responcdent No.2, Govt., of India has

LI rejected the memorial, Thus the applicant has filed this

application impugning the letter Annexure &/9 dated

14,9.1987 £ rom the resp-ndent No.l.

2 It is averred by the applicant in his application
that officers appointed by the State Govt. to supervise the
work of District Development Cfficer, control the
activities of the district panchayat and provide guidance,
The HMinisters are appointed to look after poectfolios
allotted to them. The work of supervising and controlling”
" the activities of the District Panchayvat are entrusted NJ
to the Development Commissioner under the Gujarat Panchayat:
Act, 196l.He has to report on the work of the Development
Officer. and he is the reporting officer in terms of
Rile 2(@) of All India Services {(Confidential Rolls) Rules,
The Officer immediate superior to the Development
Commissioner is the Reviewing authority anc the authority
/N superior to the reviewing authority is the accepting
?y~ authcrity. It is the case cf the applicant that the
Development Commissionz=r for the years 1965-66 and 1966-67

were Shri H.K.L.Kappor and Shri R.M.Desai respectively
ot Y e
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The post of the Development Commissioner is in the
super time scale of I.A.3. The authority immediately
suparior tc the Development Commissioner is the Chief
Secretary to the Govt. of Gujarat., The Chief Secretary
during both these Yye€ars was Shri V.L.Gicdwani. It is

alleged by the applicant that he had pointed out in his

Hh

representation that the objectives set before th

{®

|
District Panchayat's performance were realised in
adequate measure and the District Panchayat's performance
was way ahead of other District Panchayagts figuring

in the list of first five Bistrict Panchayats in the

Us

tate., It is alleged by the applicant that he had
pointed out in his representations that he réceived
encouragement all alone from the Development Commissioner
and all the Secretaries and Ministers to the 3tate Govt.,
t+hat there was no discordant notewhatsoever, that neither
Development Commissicner nor the 3tate Govt. had to
resort to the eeorrective action at any time., It is
alleged that had the Development Commissioner or for that
matter the State Govt, observed dany trait in his work

as District Development Officer which was not conducive
to obtaining the optimum results, they would have

certainly drmwn his attention to it. It is alleged by
him that had any such traint existed, the Development
Commissiocnar on account of the duties enterested tc him

and th

®

Ministers on account of cath of office, would have
brought to his notice and taken corrective measures,

He, therefore, alleges that adverse remarks are
completely misplaced, incorrect and not warranted and
hence he submitted his representations against the

adverse remarks.
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3. It is alleged by him that the remarks in the
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instant case have been communicated to him.ll years after
he handed cver the charge of the post.. He submitted that
the adverse remarks are communicated to enable the
officer reported upon to make vigorous efforts to remove
the shortcomings. The All India Services (Confidential,
Rolls) Rules therefore, provide that advarse remarks be
communicated within three mcnths after they are reported.
averred
He has ¥XxX® that he has not received any adverse remarks
during last five years which bear the slightest resemblance
to these remarks. He has alleged that the adverse remarks
communicated to him after 12 years were untrue, contrary
to actugl conduct and performance, and nc reascnable

person wo:ld have ever attributed to these remarks to him,

It is alleged by him that he had listed certain instances
where the instructions of Directcr of Health and Medical
Services were likely to result in resources being un-
necessarily locked up thereby causing financial loss,
and therefore, these were reversed but the then Director
of Medical and Health Services, unfortunately took it up
as @ personal Lffront an¢ it is possible that he conveyed
tc the then Secretary, Panchayats anc Health Depa&rtment
that the District Panchayat was not helpful., It is

alleged that thiswkes far from truth but this might have

weighed with the Secretary, Panchayats and Health Depart-
ment when he came to record his views con the confidential
reports and the incorrect impression conveyed by the
Director, Medical and Health Services would not have been
removed as he was not in the know of things. He has

alleged that it is nct only possible but guite likely that

the Secretary, Panchayat and Health Deptt. might have

a
given/wrong impression about his conduct and behaviour
¥

.
~
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secretary
and the/pight have accepted the ccmplaints without
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verification., Ilie has averred in the application that
theinter-action with the Secretary, Panchayats and Health
Department was necessarily very limited as all financial
proposak were disposed of by the Develapment Commissioner
and other Heads of the department. It is averred by the
applicant that the Secretary is very much dependent upon
Health Department for realising his objectives ang

would be gaturdl for the Secretary to endorse wvhatever
Director asks him to do. & is the case of the applicant that
injustice have been done to him bscause the Secretary

hac wholehearted accepted certain views which were wholly

incorrect merely because they were comveved by the Director

D

o

Mecial & Health Services It is alleged by him that the
State Govt. in all fairness should nct have permitted him to

record his views. It is alleged by the applicant that the

ment Coni issioner, both are Super time scale officers,
oneg cannct be held to be superior to the other. It is

alleged by the applicant that Shri R.M.Desai, the then

3

Development Commissioner was senior than the ther Secretary,

.

Panchayats and Health Department, It is the Development
Commissioner who is the reporting officer. The Secretary,
Panchayats and Health Department, in accordance with the
Rules cannot record his views on the confidential reports,
It is alleged by the applicant that even if it is held that
the Secretary, Panchayats and¢ Health Departmwent could record
his views as part of the duties, it was necesszry that the
G;y auverse remarks were conveyed to him in a reasonable time
at least within six months after they were recorded, which
would have enabladthe applicant to bring the correct
facts to the notice of the State Government and the State

been
Government would have /Ain a position to do justice.

*
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It is also alleged by th

0]

applicant that the remarks
were not pla€ed before the accepting authcrity. It is

1 '

averred by the applicant that the then Minister for

Panchayats end Agriculture, Shri Thakorebhai Desai, had
applicant

Pullicly eempended /___onhis performance which act was just

the reverse of the adverse remarks.

K

It is alleged by the applicant that his request

Hh

or personal hearing by the then Chief Minister was also

tundd cown, It is also alleged by him that the Minister

in the Govt. cof India should also have heard him before
de¢iding against him. It is alleged by him that the
adverse remar<s against him was void, far from truth are

arbitrary and bad in as much &s thay were communicated

to him after 11 years and against the rules, He,therefore,
prayed that the decision cf the Govt. of India turning
down his memorial be set aside anc the adverse remarks

ajainst him be deleted.

5, The respcondent No.l has filed reply contending
that the adverse remarks figuring in the confidential
reports for the years 1965-66 and 1986-67 were communicated
to the applicant on 18.7.1978 and_while comminicating
these remarks although it had been 12 years, the respond-
ent No.l examined the position in the licht of the

instructicns contained in the AIS - (Confidential Rolls)

U

s, 1

w0

Rulc

i

70 which provide that the adverse remarks whall
be communicated to the members of the services ordinarily
within three months ¢f the rec=sipt of ths C.R., and further

the instructions of the Govt. of India containéd in letter

)

dated 26.8,1972 vice Annexure D gl

L350 stated therein

..
o
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that the communication of an adverse remarks was mandatory
anc the pericd specified in the rule was only direetory
havigg regard to the scheme and purpose of the rule. It is |
further contended that am consideration and examining the 3
Juestion as to whether the communication of the adverse
remarks requiring to be communicated after a pariod of 12
years to the applicant whether the same were justified or
not, the State Government on consideration came to the

conclusion that in view of the instructions of the Govt,

of India, the adverse remarks could be communicated to the

N

applicant even at this late stace which would enable the
ep

applicant to represent in the matter.

6« The respondent No.l contended that the applicant
had made two representaticns vide his letter Ne,S~EPB-65-66
dated 18,10,1978 which were carefully considered by the

Government and as ther

)

were nc adequate grounds warranting
expunction ¢f the adverse remarks from his confidential
reports for the years 1965-66 and 1966~67, his represent-
ations were rejected. The responcent No.l in para-9 of

the reply has : reproduced the remarks of the applicant in

~ 1

/
CeR. for 1965-66, 1966-67, 1970-71, 1971-72, 8.7.72 to

2.7.73, 6.3.75 to 19.9.75. It is contended by the
that

respondent No.,l/while examining the representations of the
applicant Ex.Chief Secretary had reportecd his views in

1278 as unders—

"The qguality (he was cccasionally impolite
in correspondence) was noticeable even to
me when Shri Sinha was D.D.0., Bulsar. I
recall that he had addressed letters to
Development Commissicner f&lCtl@.SSly and some
heads of Departments had also spoken of this
matter-though at this length of time, it is
difficult to guote chapter and verse. T

\ have no doubt in my mind that the ad@dverse
remarks recorded in Shri Sinha's CeR3s, for
the years in question were objectively
recorded and require no chan ﬁﬂ..&Annexure =D- Chief
Secretary 1s specified as keviewing

Authority under AIS (CR) kules, 1970).

e
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Vo It is contencded that in view of the position
cited akove, Government ol consideraticn cof the
representation < the applicant decided to reject
the representations. The applicant thereafter wrote
a letter cdated 25,2.1986 by which he demanded a copy
of Govt. letter by which he was asked to give justifi-
cation for expunction of the remarks figuring in the
Confidential Reports for the years 1965-66 and 1966-67,
The applicant was asked vide Govt. letter dated
19.4.,1986 to mention the number and date of the Govt.
letter ¢f which he wanted a copy. It is contended
that the applicant was also informed vide Govt, letter
dated 28th May, 1986 that his ._.earlier representation
dated 18th October, 1978 were duly considered by the
Govt. and a decision was conveyed to him vide letter
dated 18th January, 1979 and that no further letter
had been addressed to him in the matters seeking any
clarification or reascns fxpm him and there was no
Juestion of reopening the matter, It is contended that
the applicant wrote another letter on 22.7.1986 giving
reference tc his earlier letters stating that he had
asked for a copy of GAD's letter dated 18.1.1979 which
Was not supplied to him. It is contended that when the
vide
Govt, 9dve the reply y letter dated 28.5.1986
the applicant did nct demand a copy of the letter
allegedly asking for his detailed justificaticn nor
did he demand a copy of letter dated 18,1.1979 but it

ateé¢ 4.,6.1986 that he had

H
(oF

was cnly in his 1le

{i)

tte
deranded a copy of the letter dated 18,1,1979., It is,

therefore, contencded by respondent No.,l that the say

Y

of the applicant in his letter dated 22.7.1986 that
he cemanded the copy of the letter ¢ ated 18.1.1979 is not
correct, It is contended that the letter dated 18.1.1979

was d ol applicag
uly posted to applicant at his acdress wh i
1 ‘Cress when he

11



. pboints raised by him in his 25

was 3ettlement Comiissioner and Director of Land Records.
It is contended that the applicant had made a Memorial

tc the President of India for expunction of his adverse
remarks figuring in the confidential records of 1965-66
and 1966-67 under Rule 25 of AIS (Discipline and Appeal)
Rules, 196%As per these rules, @ memorial can be submitted
against any order cf the Govt., within three years, but

as the representation of the applicant was rejected by the
state Gowt, on 18.,1.1979, his memorial dated 23.10.86 was
time barred and there were nc valid reasocns for condoning
delay after about 8 years and therefore, his memcrial

was rejected¢ and the applicant was accordingly informedb
vide Govt. letter dated 19.1.1937. The Government

did not consider it a fit case to condone the delay and

therefore, it was regretted that the memorial could nct be

forwarded to the Government cf India for consideration

S

(-l"

»f the President ¢f India. The Govt., of India then

i

wrote a letter on 21.4.1987 t¢ 3tate Govt, in which it
was reguested that the comments of the State Govt. on the
points raised by the applicant in his appeal submitted
cn 7.2.1987 égy be forwarded to the Govt., of India

but the Govt, of India was informed vide State Govt. .
letter dated 12.5.87 that the memorial submitted by the
applicant was time barred and therefore, it was not
forwarded to the Govt. of India. It is contended that
again being aggrieved of the decicsion, resgardéing the
memorial, the applicant submitted an appeal to the
President of India vide his letter dated 7.2.1987 under
Rules 16 of All India Service (Discipline and Appeal)
Rules, 1969. The State Govt., had consicered his appesal
and Cecided that Rule 16 of the A.I.S. (D & A) Rules,

19

9 wa

[&))
0

nct applicable in his cuse ané hence the appeal
was rejected by the Govt., and therefore, there was no
need to forward any comments of the State Govt. on the

Preal and the Govt, of India
L]
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was also informed accordingly under State Government
letter cated 12.5.1987. It is contended that in the
matter of appeal under Rule 16 cf AIS(D & A) Rules, 1969
against treating the memcrial dated 23.10.1986 time

barred and nct sendinyg it to the Govt. of India for
consiceration of the President of India, the Govt., of Indi:
under their communication cated 21.4.1987 addressed to the
State Govt., referred therein to the applicant's letter
dated 7.2,1287 addressed to Responfent No.1l and a
copy of which had been sent to Govt. ¢ f India called for
the comments of the State Govt. on the pcints raised by
the applicant in his app-al and to furnish = the same

tc the Govt. of India for taking a decision thereon.

The State Govt, under its communication dated 12th Mavy,
1987 addressed tc the Govt. of Incia qave details as
menticned in para 19(a) of the reply and ultimately the
Govt., of Incia under its communicaticn dated 28.8.1987
informed the 3tate Govt. that the memorial dated 23.10,86
submitted by the applicant against the adverse remarks
recorded in his C.Rs, for ths year 1965-66 and 1966-67 was
considered and Govt. of India decided to reject the same
vide Annexure A/E and the decision of the Govt. was
communicated to the applicant vide letter dated 14th

September, 1987 which is +he impugned order,

8, It is contended by the resvondent No.1 that the
Govt. of India while offering parawise comments on the
applicaticn filed by the applicanthas stated that the
meporial cated 23,10.86 from the applicant was not receivec
through State Govt. and the State Govt., did nct forward

it tc the Govt, of India as it was time barred., It is

o .
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contended that since representation of the applicant
was rejected by State Govt., on 18.1.197%his memorial
datec 23,10,1986 was rejected as being time barred,

vide Annexure A/F,

9. The respondent HNo,1 contended that it is not

known whether the then Directocr of Health and Medical

Services had influenced the then Secretary, Panchavyat and
Health Department about the conduct and working of the

applicant, However, it is pointed out that as per the
instructions 2.3 of the Government of India's letter

is

6]

2848.,1972, late communicatiocn of the adverse remark
in crder., It is contended that as the memcorial of the
applicant was time barred it was not necessary to grant
him personal hearing for the said purpose. It is

>

contended that the representaticns made by the
were considered _
applicant[ﬁnd the same were rejected anc the memorial

B

submitted by the applicant was alsc carefully considered by

ct

he State Govt, but it was rejascted as it was time barred.

H

t is contended that theagplicant is not entitled any relie

10, No reply has been filed by the respondent No.2.
11. The applicant has challenged the adverse remarks

incorporated in his confidential reports for the period
lst April, 1965 to 31.3.1966 and for the period 1st
April, 1966 to 3lst March, 1967 communicated to him vide
letter dated 18.7.1978 Annexure A and B and the imougned
order Annexure-9 dated 14.9.1987 by which letter the
memorial sent by him to the President cf India under
Rule 25 ©f All India Services (Discipline and Appeal)
Rules 1969 was turned down by the Govt. of Incdia

pcaan B The a1 - - } : :
groundas, The main challenge to the communication

.ol4..,




of adverse remarks incorporated in his confidential
reports for the periocd 1.4.,1965 tc 31.3.1966 and

for the pericd 1.4.1966 to 31.3.1967 vide Govt,

letters Gea.D. No . AIS41878-IA3-C.R.-G Annexure & & B
cated 18.7.1¢78 is that the same having been communicated

by responcent No.l1l after 11 years should be held as

o

nsustainakle, arbitrary,null and void and hence the
saic remarks be expunged. The acdverse remarks incorpor-
ated in Annexure/A were as unders:

"A somewhat immature officer who is apt to

rub people on the wrong side. He is not
co-cperative with his officers or Heads

of Departments, He rejuires to work is a

team spirit and trust his officers for
normal administrative matters",

The adverse remarks incoricrated in his confidential

reports Annexure-B were as under:

"Rigid outlook. Could not inspife confi-
dence amongst his District Cfficers.
He was occcasionally impolite in corrss-
pondence! "Fair". : PR
It is submitted by the applicant that the adverse
remarks have to be communicated +2 a reasonable time

to enable the State tc derive advantage from that

communication and reporting officer tries to impFove

the working of the officers repcrted upon by continuous
guidance., He submitted that if certain traits pzrsist
even after the =fforts cf rectificatioh, the officer has
to incorporate them in the confidential report. These
remarks are communicated to enakle the cfficar revorted
upon to make vigorous efforts to remove the shortcomings.

He submitted that the remarks in the instant case have

been communicated to him & “z 11 years after he had

1

handed cver the chs
was

/the District Development Officer at Valsad from 1964 to

rge of the post . He submitted that he

e
=
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1867 and these remarks pertain to the said period,

€

We inquired from the learned advi.cate for the responcents

.as to .._._ - the rules regarding the confidential revorts

anc its communication to the concerned officer during that
period because the responcent No.l has nct mentioned any-
thing about the same in its reply while the responcent
No.,2 has not filed the reply at all. The respondent No.l
has produced the filecomtaining ' the instructions regarding
writing and maintenance of annual confidential reports,
There is an accompaniment to Government Resolution,
General Administration Department No,WCR-1063-A dated
28.2.1963 wrich deals with the instructions regarding
writing and mailntenance of annual confidential revorts.

Instruction 14 reads as ynder:-

"Cormmunication of adverse remarks:- It is
necessary that every employee should know
what his defects are and how he can remove
them, The best results can be achieved
only if every Reporting Officer realises
that it is his duty not only to make an
objective assessment of his subordinate's
work and qualities but also to give him at
all times the necessary advise, guidance,
an@ assistance to correct his faults and
deficiencies., If this part of the Revncrting
Officer*s duty is properly performed there
should be no difficulty about recording adverse
entries because they would only refer to
defects which have persisted despite the
Reporting Officer's efforts to have them
corrected. Accordingly, then mentioning any
faults or defects, a Reporting Cfficer should
also give indication of the =zfforts he had
made by way of guidance, admonition, etc.
to get the defects removed and the result of
such e fforts.

A Government servant should at no time
be kept ignorant of the Repcrting Cfficer's
opinion when his service is not considered
satisfactory. But no adverse remarks shcould
be communicated by a superior officer to a
subordinate except under orders of the
Reviewing Officer. When communicating the
adverse remarks, those made in praise of the

officer should be excluded though the conveying

L1
[EY
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of the adverse remarks should be cone in a
mainer so as to bring out the substance of

the entire report. Remarks recording improve-
ment in respect ¢f defects communicated in
previous years should also be communicated

to give an indication that the efforts made
to improve have not gone un-noticed,

In communicating remarks to the perscn
reporkted upon, the following procecdurs should
be followed:-

(2) Where nc adverse éntry is made in
a confidential report, nothing should be
communicated except in cases referred to
in (€) below.

(b) VWhere an adverse entry is made,
whether it relates to a remediable or to
an irremediable defect, it shouldbe communi=-
cated, but while doing so the substance of
the entire report including what may have
been said in praise of a person shoulcd
be communicated, and

(c) Where the report on an officer
shows that he had made efforts to remedy or
overcome defects mentioned in the preceding
report, the fact should be communicated to the
officer in a suitable form and a copyof such

communication added to the character roll!

124 In the instant case no averment is made
in the reply by the respondent No.,l1 as to why the
adverse remarks were not communicated to the
applicant in a reasonable time. There is

resolution dated 6th April, 1967 by which an
para 14(4) (e)
amendment is made in the instructicnslas unders:

3]

<

In the case of All India Service COfficers
and Heads of Departments, adverse remarks
made against them in their confidential
revort should e communicated by the
Chief Secretarvy".

There is alsg a @ircular dated 2

=8

«3.1966 by the
Govt, of Gujarat, General Administration Department
kearing Circular No,WCR-=1066-K, in which it is
mentioned that all Reporting Cfficers are requested
to ensure that confidential revorts of All India
Services Cfficers are invariably written in
duplicate and this is necessary as onc copy has

to be sent to the Government of India, Then there
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KHIL-
is another circular N024067—68/569-K, dated 5th March,

-

1968 regarding the time limit for writing confidential

Al

reports and communicating adverse remarks to person
concerned, It is mentioned in +his resolution that &he
veriod of teporting should be as far as possible within
twe months from the period for which the report is sent
(i.e. till end of May for the confidential reports in
respect cof the year-ending March every vear). The
subsequent work of reviewing, grading and communication
of adverse remarks, should be completed by the end of
July every year. However this should not be regarded
as rigid limits preculding suitable action but these

instructions should be ohserved as far as practicable.

v s = (T DO bo B -
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fﬁé applicant haé ;rééﬁcea befbre us thé:iﬁstruétions
regarding writing and maintenance of annual confidential
reports vide Resolution No.,1169-K, dated 8th March,
1989 of General Administratien Department of Respondent

lution shows that the guestion of

G
-

Noel. The res
consolidating instructicns regarding writing and
maintenance of annual confidential renorts had been

uncer consideraticn of the Govt. for some time. In
supersessicn of all previcus orders issued in this
connection, the . responcent No.l was pleased

to direct that instructions contained in the accompaniment
of this resolution should be followed hereafter, The
accompaniment to Government Resolution G.A.D. dated
8.3.1969 shows the instructicns regarding writing and
maintenance gf annual cocnfidential repcrts, The

applicant invited our attention to paragraph 14 of these
instructions which deals with communication of adverse
remarks and para 15 which deal: with represaentations
against the adverse remarks In

> .

para 15 it is nentioned
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"Government servants should not be kept ignorent of the
adverse remarks made against them in their annual
confidential reports and such ramarks should be communi-
cated to them as stated above as soon as possible." The
object of comaunicating the adverse remarks to the
Government servants concerned is to help them to improve
their work, conduct, etc. sO that they should bzcome
better officially removing the defects pointed out to

them." The applicant submitted thet not only the adverse

this paragraph but it was not communicated to him even
within reasonable time. He submitted that the whole
object of cummunicating the adv:rse remarks to the
P concerned Government was frustrated, in the instant case

and now it is notopen to the respondent No. 1 to
contend that the respondent No. 1 was justified in
comnunicating the adv.orse remarks after 11 yesars. He
rightly submitted that such an unordinate = delay

. not explained by respondent NO. 1 will completely
nullify the wor@ls "as soon as possible" and it is not just
and fair on the part of the respondent No. 1 to take-
action of communicating the adv.rse remarks after 11
years as reasonable action. He submitted that this
inaction . suffers from the vice of arbitrariness on

the part of the respondent No. 1 and therefore these

remarks should be considered as nillity. We agree with

him on this point.
13. The applicant submitted that the respondent No. 1

has not comaunicated the adverse remarks to him within a

~ reasonable tim. even though this Resolution and instruc-—

G

tion were issued during the rslevant period, and no
averment is made in the reply by the respondent Ho. 1 as to
wny these adverse remarks were not communicated to him

within a reasonable period.

«el19.,
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14, The applicant also invited our attention

to Rule 5 and Rule 8 of All India Services (Confidenti-

s

al Rolls) Rules, 1970, Ruls 5 deals with Confidential

Rencrts, Rule 8 deals with communication of acdverse

remarks which reads as undéer:-

| ng, Communicaticon of adverse remarks:~- (1) Where
the confidential report of & member of the

service contains an adverse remark, it shall

be communicated to him in writing together

with a uUbStaDCC of the entire confidentizl

report by the Government or such other

authority as may be specified by the Govt,

oréinarily within two months of the reccipt

*he confidential report and a certificate

to this effect shall be cecorded in the

(2) where he reporting authority or the
reviewing authority or the accepting authority
records an adveyse remarlk, he shall record a
: note to the effccc that the remark is an
adverse remarks:

Prcvided that the question whether a
particular T“r:amar?--: recorded in the confidential
£ ar of the service is an adverse
g I be decided by the Govt,

=t
5
’—""S

Provided further that in the event of any
difference of opinion between the Central
Government and the Government of a State
whether .a particular remark is tc be deemed
and adverse remark or not, the o“inicn of the

Central Governrent shall prevail.

"Explanation:=For the purpcse ¢f these
rules an adverse remark means a remark which
inCicates the defects or cdeficiencies in the
quality of work or performance or concduct of
an officer, but dces not include any word or
words 1in the nature of ccunsel or advice to
the officer".

The applicant submitted that even as per this Rule the

entire confidential
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reports by the Govt. ordinarily within twc months of

the receipt of the confidential report and a certif-

v . .
Qv icate to this effect has to be recorded in the

6}

Hn

Confidential reports, He submitted that even after

All India Services(Confidential Rolls) Rules,

1970,
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He submitted that these remarks have been communicated
to the applicant after about 11 years from the relevant
years 1965=66 and 1966-67 anc even after 8 years of
All India Services (Confidential Rolls) Rules, 1970
hence the said act on the part of the Respondent No.,l is
arbitrary, illegal, in violaticn of principles of natural
justice and in vieclation c¢f Rule 8 and the same should be

Ceclared as null anc voic and the remarks should be

expunged,
15, The lsarnec advocate for the rescondent No.,l

invited our attention tc para 7 of the reply of the

th

ssued

l_l-

respondent No.l, He submitted that Govt. of India
instructions on 16,7.1271 vide Annexure-C to all State
Govts, that in a matter of communication of adverse remark:
the gist of good points should also be communicated and
in para=3 cof the saic¢ Govt. letter, it was also brought
to the notice of the avplicant that the adverse remarks

figuring in his C.Rs, for 1965-66 and 1966~67 were brought

W

to his notice in crder that he might make positive efforts
tc over come his shortcomings. The raspondent No.l has

contended further in para-7 of the reply as uncer:-

"While communicating the adverse remarks for
the periods 1965-6¢ and 1966-67 although it
had been twelve years, the State Govt. examined
the positicn in the light of the instructicns
contained in the A.I.3.(Confidential Rolls), Rules
1970 which provided that the adverse remarks
shall be communicated to the member of the
service ordinarily within three months of the
receipt of the C.R. Further the instructions of
the Govt. of Incia containec¢ in letter dated
26,8.,1972 vide Annexure-D also stated that in
the communication of an adverse remarks is
mandatory anc the period specified in the rule
is only cdirectory having regard to the scheme
and purposes cf the Rule. Further on consider—
ation and examining the question as to whether
the communication cf the adverse remarks



requiring to be communicated after a period of

12 years to the applicant whether the same were
justified or not, the State Govt, on consideration
came to the conclusion that in view of the
instruq;io s of the Govt, ¢f India, the adverse
remarksp@ﬂ.le communicatec to the applicant even
at this' late stage which would enable the
applicant to represent in the matter",

This \is €he interpretation and explanation cf the respondent
Nc.,1l about the delay o¢f communication of adwerse remarks to

the applicant after 11 years €Can this defence be considesred

]

<

{

s reascnable, proper just and fair., In our view the explnat-
ion furnished by resvondent No.,l is abscolutely vague., The
respondent No.l has only relisd on the Govt, of India letter

rule

£

cated 26.,8.1972 para 2.2 that the pericd specified in th
fcr the communication was only cirectory. The question arises
whether the Govt. can take shelter under this letter justifying
its inaction fcr 8 years and then communicating adverse remarks
after a lapse of 8 years after coming into force cf the All
India 3ervices (Confdiential Rolls) Rules, 1970. It may be

ncticed that in same letter dated 26th August, 1972 in nara 2.3,

!.l.
ck

is mentionec that in view of the position explained in para
2,2, if an adverse remarks is ncot communicated within three
months, to the member of the service concerned, in any partic-
ular case, it may be communicated to him now as early as

possible,

16, Rule 8 of All India Szrvice (Confidential Rolls) Rules,
e : . . -
1970 even if is made applicakle to the case of the applicant, th
/
responcent No.,l1 was bound to communicate the adverse remarks of

the relevant years ordinarily within two months of the receipt

of the Confidential ®prorts but the same has been sent to the
applicant as late as in 1978. Th=s applicant, has, therefore,
rightly impugned this action c¢n the part of the respondent
No.l. It is not in dispute that object of communicating the
adverse remérksto the Govt. servants concerned, is to help
them to improve their work, conduct etc., so that thev should

"2-‘.
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and during the pendency of this aovplication he has
made an apprlication on september, 3, 1991 which shows
that he is promoted as Principal Secretary, Govt, of
Gujarat, Revenue Department (Appeal), Ahmedabad, He,
therefore, submitted that as he has been promoted,
this would have the effect of wiping away adverse
confidential remarks given to the applicant and
recorded in his ACRs prior to that event. This is

an dditiongdt ground of attack on the action of the
respondents, In our opinion, this contention of the
applicant is correct contention in terms of the
decision of the Hon'ble Supreme Court in the cases

of D.Ramaswamy vs. State cf Tamil Nadu 1982-3.C.C. (% & 3)
115 and J.D.3hrivastava vs. State of M.F. and Ors.

,\&_
4IR 1984 3.C.C. page 630, Thus old and stale entries
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avplicant for the year

I e

1965-66 and 1966-67 has lost all its efficddy and

force because of khe applicant's subseguent promotion
In other wordss now adverse reccrd: would not be relevant
as it was deemed to have been washed away once having
promoted the applicant. It is important to note also
that there is no plausible reason

indicated in reply by the respondent No.1 anc the
impugned state action therefore aspears to be ex-~facie
arbitrary. The respcndent No.1l has no%’explained its
]

action as fair and reasonable except puﬁ&géliaHCe on the
l=tter cf the Govt. of India dated 26.8.1972 Annexure 'D!
but even in that letter para 2.3 it is mentiocned that
the adverse remarks be communicated as early as possible,

It is too late in a day for the respondent No.l to contend
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that the communicaticon of the adverse remarks as late
as in 1978 is in consonance with this letter Annexure-D
nor could the respondent No.l justify that the words
used in Rule 8 "ordinarily within two months of the
receipt of the confidential reports" would cover the
period of such a long time as late as in 1978 proper
or just even if this rule is construed as directory.
The word. "ordinarily" has come in for judicial
conzideration in @ number of cases (1) Kailash Chandra
vs, Unicn of India AIR 1961 3.C. 1346 (2) 1In re putta
Ranganayahula and Ors. AIR 1956 A.P. 161. It is held
in these decisions that "ordinarily" means usually,
normally and not exceptionally as contrasted with

"extra orcinarily". In our opinion, the resgondent No.l

4]

is alsc unable to justify action of communication of

acvaerse remarks to the applicant in 1978 as fair anc
reasonable., It is now too well settled that every state
acticn in corcer to survive, must not be susceptible to
the vice of arbitrariness which is the crux of article
14 of the Constitution and basic to the rule of law,

Y 5

the system which governs us ., Arbitrariness is a ve

~4

negation ¢f the rule of law., The respondent No,2 has not
filed any reply. Ccnsidering all aspects of the case,

we are unable to hold respondents ticn of communicat-

43
(9]

ion of the acverse remarks of the vear 1965=66 and

]

1966-67 tc the applicant as late as in 1978 as just,

legal or proper. 4&s cbserved above these old and stale

entries in the service record of the applicant which has

lost

!.J.
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11 its efficancy and force because cof h
subseqguent promotion and would nct be relevant and would
Le deemed to have been washed away cnce the applicant is
promoted, Secondly because of undue delay the acticn

of the respondent No.l becomes arbitrary and the action

of the responcent No.l should be held as unsustainable
®
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Having regard to all these facts we hold that the
action on the part of the resvondent No.l of communi-
cation of adverse remarks incorporated in his confide-
ntial reports annexure & and B vide letter 18.7.1978
is unjust, not fair{ unsustainable, arbitrary and the

'

said acverse remarks become null and void and hence the
same require to be expunged. Moreover the action of the
respondent No.,l in communicating the adverse remarks

in 1978 is not in consonance with Rule 8 but is contrary

a3

and in violation of said rule 8 of All India Services
(Confidential Rolls) Rules 1970 and, therefore, also

c T

the alverse remarks at Annexure A & B require to be

exounged,
18, The other pcints raised by the applicant
before us are that the letter Annexure 4 dated 28.5.1986

by the respcndent No.,l to the applicant turning down

the additicnal grounds furnished by the applicant by
way of representation dated 30.4.1986/1.5.1986 Annexure-—
3 was not legal and just, He submitted that on receipt

cf the adverse remarks from the respcndent No.l by
letter dated 18,7.1978, he submitted a representation
on 18,10,1978 but the respondent Ho.l videletter dated
18.1.1979 informed him that the grounds given in the

~

representation were not adeguate for deleting the advers

remarks ‘and hence he had sent additional grounds by way
of representation vide Annexure A-3 whch were not
considered by responcent No.l. The respondent No.l,

on the other hand, has contended that the representation

-

of the ap-licant dated 18.10,1978 were duly considered

v by the responcent No.l and the Ex-Chiczf Secretary has
Qu recorded his views also which are reproduced in para 12

of the reply cf respondent HNo.l. The respondent No,l
contended that the decision was also conveyed to the

applicent on 18.1.1979 anc thereafter no further letter

Bedt Sl R sl o S o el il e e el iy s -



had been addressed to the applicant seeking any clari-
fication or reasons from the applicant and therefore,
there was no question of reovening the matter, The
applicant submitted that he had demanded a copy of the
letter dated 18,1.1979 from the respondent No.,l1l but it
was not given to him, while the respondent No.l :in the
reply has contended that the applicant by his letter
dated 22.7.36 had only asked for the letter of the Govt.
allegedly asking for justification for expunction of the

remarks figuring in the confidential reo for the year

1

O

orts

65=66 and 1966=67 vide his letter dated 5.2.1986 and
21.4,1986 only. It is contended that when the Govt. gave
the repnly vide letter cdated 28.,5.1986, the applicant did
not demand copy of the letter allegedly asking for his
detailed justification nor did he demand a cooy of letter
dated 18.1.1979, The respondent No,1 has contended that
it was in the applicant's letter dated 18.1.1979 anc the
say of the applicant in his letter dated 22,7.1986 that
he had demanded a copy of the letter dated 18,1.1979 was
not correct, The applicant has also raised another point

that his memorial to the President of India under Ruale 25

Ft

of All India Services (Discioline and Appeal) Rules, 1969
dated 23,.10,1986 produced atAnnexure &/5 was also wrongly
- = - :

not fomsarded to the respondent No.2 by respondent No.l

on the dground that the memorial was barred by limitation.
The applicant submitted that the said memorial was not

barred by limitation because the 3tate Govt.'s decision
turning down the representation was conveyed to him only
cn 23.10,1986 and, therefore, the memorial was within thd
time. The applicant had also preferred appeal under

Rule 16 of All India Services (Discipline and Appeal)

v o2 ne
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Rules, 1969 against treating the memorial dated

s 27 :

23,10,1936 as time barred vide Annexure-6 dated
7.2.1987 to the Chief Secretary, Govt. of Gujarat

and also the respondent-Government of India on 12.5.87
vide annexure 4/7. The respad ent No,1 in its reply
contended that as per AIS (Discioline and Appeal) Rules
1969 a memorial can be submitted against any order of
the Govt., within three years but since the represent-
ation of the applicant was rejected by the State Govt,
on 1841.,1979, his memorial ¢ ated 23,.,10,1986 was time
barred and hers were no valid reasons for condoning
delay after 8 years and therefore, his memorial was
rejected and the applicant was informed vide Govt,

letter dated | 12.,1.1

O

87 that the memorial submitted by
him was time barred and therefore, the memorial was

not forwarded to the Govt. of India for consideration
of the President of India., It is contended that the
Govt, wrote & letter dated 21.4.1987 to State Govt., in
which it was requested that the comments of the 3tate
Govt. on the points raised by the applicant in his
appeal submitted on 7.2.1987 may be forwarded to Govt.
of India uwrgently. The Govt, of India was informed by
the State Govt, vide letter cdated 12.5.1987 that the

memorial submitted by the applicant was time barred

3

and, therefore, it was not forwarded to the Govt. of

India and the applicant was also accordingly informed

vide letter dated 1¢,1.1987.

19, The avplicant again being aggrieved by the
decision regarding the memorial submitted an appeal
to the President of India vide his letter dated 7.2.198
under Rule 16 of the All India Sergices (Discipline

and Appeal) Rules, 1969.° The respondent No.l had

considered this appeal and cecided that Rule 16 of the

e
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AIS (D & A) Rules, 1969 was not applicable in the
applicant's case and the appeal was rejected. The
respondent No.l has contended that in the matter of appeal
under Rule 16 of AIS(D & A) Rules, 1969 against treating
the memorial dated 23.10.1986 time barre¢ and nct sencing
it to the Govt., of India for consideration of the President
of Incia, the Govt. of India under their communication dated
21,4,1987 addressed to the 8tate Govt. referred therein to
the applicant's letter dated 7.2.1987 addressed to Respond-
ent No.l and a cdépy c¢f which had been sent to the Govt., of
(<" .
IndL?alled for the comments of the 3tate Govt, on the
points raised by the applicant in his appeal and to fwrnish
the same to the Govt., of India for taking the decision
thereon. The respondent No.l under its communication
dated 12,5.1987 gave its comments to the Govt. of India
and ultimately the respondent No.2 wnder it communication
dated 28.8.1987 informed the respondent No.,l1 that the
memorial cated 23,10,%986 submitted by applicant against
the adverse remarks recorded in his C.Rs, for 1965-65 and
1966-67 was consicdered and Govt. of India decided to reject
the same vide Annexure-E, The respondent No.2 further

directed thse

0]
{Q

respondent No.l to fInform the decision to the
applicant and the respondent No.,l1 vide letter dated 14,9.87

Annexure-9 informed the applicant about the decision on the

memorial submitted by the applicant to the President of
India,
20, The applicant has submitted that the action

on the part of the respondents in turming down his represe-
ntation and his memorial was illegal and bad in law
because there was not a single incident on his part which
resulted in the adverse remarks nor there was a single

suggestion made to him by superiors which was not carried

when he was District Devel opment Officer during the period
s > L)

ve29.,
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He submitted that the Development Cormmizzioners for the
vears 1965-66 and 1966-67 were Shri H.K.L.Capoor and
shri R.M.Dgsai, respectively and the Chief Secretary

n these years was Shri V.l.Gidwani. He
submitted that he has mentioned in details in his
representations that the objectives set before the

District Panchyats realised in adequate measure and he had

State Govt, He submitted that the adverse remarks were
untrue, contrary to actual conduct and performance and

no reasonable perscn would have ever attributed to these
remarks to him, He submitted that the then Director -f
Medical Serwices prejudiced the then 3ecretary, Panchayat
and Health Devartment that the District Panchavat was not
helpful but that allegation was wrong., He submitted that
the incorrect impression conveyed by the Dirsctor of
Mecdical and Health 3Services seems to have weighed with the
Secretary, Panchayats and Health Department. He submitted
that the part of the adverse remarks in his C.Rs. of
1965-66 M he requires to work in a team spirit and trust
his officers for normal administrative matters" were
recorded by Shri J.G.Shah while C.R. remarks recgrded in
1966-67 were by Shri J.G.3hah also, He submitted that the
C.R. remarks mre contrary to the executive instructions.
He subnitted that in 1966=67 largest number of works were

completed by him. He has referred to varicus provisicns

h

of Gujarat ranchayat Act 1961, Rule 3 «f All India Seryic-

es (Conduct) Rules, 1968 and submitted that the applicant
was doing nothing contrary to the instructions or contrary

to his duties nor his supericr has told the anplicant



about it. Such an occasicn had never arisen and
therefore, these acverse remarks have no basis.

The applicant in his petition has spelt out his
various achievements through out his service but it
would not be necessary tomcavitulate them. In this
context we may observe that what is relevant is the

assessment & recorded in the A.C.Rs. and not

what an officer consicders to be his achievement,

21. In view of our finding on the first main
point that ths adverse remarks incorporasted in
applicant's C.Rs for the psricds 1965-66 and 1966-67
communicated to the applicant after 11 years should
be held as unsustainable arbitrary, null and void,
unjust etc, the impugned letter Annexure-9 dated
14.,9.1987 and Annexure=i l.e. dated 28.8.1987 shall
have to be guashed and set aside. The decision of
the respondent No.l rejscting the representationss
of the applicant will merge with the final decisicn
of the respondent No.2 by which the memorial mace

by the applicant to the Govt, of India was rejected

Z
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by respondent No,2 and therefore, the said orders
shall have to be guashed. In view of this finding,
it is not necessary for us to decide the rest of the
points raised by the applicant that the C.R. remarks
were contrary to executive instructions or the same
were made due to the prejudice against him by the
then Secretary, Panchayats and Health Department
Mr.,J.G.3hah or that he was not given personal hearing
by the respondents' after he made representations

and memorial or that the remarks were untrue, contr-
ary to actual conduct and performance, etc. The
applicant has also submitted that the respondents
could have considered the case of the applicant

under All India Services (Conddetons of S s vios



Residuary Matters) Rules, 1960,

224 Having regard to the facts and circumstances

of the case, we direct the respondents to expunge the
adVar§e remarks ccntained in the applicant's C.Rs. for
the years.1965-66 and 1966-67 on the ground that the same
have been communicated by respondent No.l after 11 years
and therefore, they should be held unsustainable, arbit-
rary, null'and void,unjust and also because the applicant
has been promoted also after the pericd of relevant

remarks anc¢ therefore the said remarks have lost all its

< efficacy and force and same should deem to have been
washed away. The applicant has by way of amendment in

his application praved that after expunging the remarks
thé relief should also be gruinted that there was subst-
antial improvement in performance during last two years
and_it was one of the best, if not the best verformance
amongst all the districts in the State. In our opinicn,

this part of the relief cannot be granted to the applicant

-

because it is not for us to judge or decide the anplicants
performance as one of the best amongst all the districts

g in the State a

n

urged by him nor such relief about his

23. The result is that the decision of the Govt.
of India turning down avplicant's memorial is set aside
and the respondents are directed to delete the adverse
remarks<ﬁﬁ the applicant for the years 1965-66 and
1966-67 as conveyed to him vide letter Annexure A & B
dated 18.7.1978. The application is allowed to the

above extent., Having regard to the facts of the case,

we pasS no order as to costs,

/
. ) \
(R.C.Bhatt) £{P.3.Habeeb Mohammed)
Member (J) Member (A )
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