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Shri K.R. Saiyed Petitioner

Mr. Ke.K. Bhah Advocate for the Petitioner (s)

Versus ‘

Unicn of India and O¢hers

Respondent

Mr. Akil Kareshi

Advocate for the Respondent (s)

CORAM 1
The Hon’ble M, K. Ramamoorthy Member (A)
The Hon’ble . Dr., R.K. Saxena Merber (J)

JUDGMENT

1. Whether Reporters of Local papers may be allowed to see the Judgment ?2
2. To be referred to the Reporter or not ? \ ‘-fug
3. Whether their Lordships wish to see the fair copy of the Judgment ? 1

4. Whether it needs to be circulated to other Benches of the Tribunal ?
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per Hon'ble Dr, R.K. Saxena

Shri Ke.R. Sairyea

MEmber (J)

has chaiienyed thraugh this

applicat 'L:;n, the crder of pnnishment dated 28—11-1986, passed

by the Disciplinary Aathor‘r.),

withcut cumulative eifect ana

vide order dated 26-4-1388,

2. According to the

was Inspectcr, &Entral Excise

storping next five increments

upheld by the appellate .Autf“.cr*'.t‘,,

tacts of the case, the applicant

ana Castans,in the year 1984- at
/

Ahmedabad, shri p, R, kFatel, Mcmagerl and. ghri Hasmukhs inhj i,

Acc\;untdntl of Shree Ghanshyam Fabricators, Anand, had made

a4 complalnt on 2-1-1985,to the Ccllector Central Exclse and

Custans, Ahmeaabadl to the eifect that the a.glicant had appr oached




the m and had demanea an awnnt of Rs, 2000/- to get the matter

of selizure of ?;uﬂs beiocnging to their estcbiishmnetlsettled.

tn receiving this canpilaint, the applicant was placed under
sugpensiun cn 4-2-1985 and & charge-sheet dated 15-3-1985 was
served upon him, The applicant had denied the charges and had
claimed the cepies of the documents which were shown in the
charge-she¢ t and of sane other documents, fhe inguiry of the

case wes ¢iven te shri g.M. shah, Assistant Collector, central
Excise ana Custans, who conciudea and submitted the report on
11-6-1986,butthe same having not been prepared as per prescribed
gulde-lines,he was asked to prepare accoerdingly and then it was
again submitted on 24-11-1986, rhe Disciplinary Authoricyy

cn the cwsideraticn of the inguiry feport jawarded the punish-
-ment Of stoppage of five increments without cumulative effect

as described abowe, The appliicant had preferred an appeal against
the ocrder Oof punishment but the saune was rejected by the

\

Appellate authority, It was then that this dpplicaticn has been ‘
moved befoure the Tribunal,seeklng relief of gquashment of the
crcer of punishment as well as of Appellate authcerity, The

ground of attack Ls that L oper prccedure was not adgpted and the
opportunity of defence was nct accurded, It is also cantenaed

on behalf of the apy.liicant that certain dccuments and re,orts
which were relied upon by the Inquiry Officer and the Punish ing
Authcritxywere not furnished cbo hun, In this categcry are placed
the alleged slip of name, uesxgnatxcn/written by the applicant
and given to the @ccountcant ghry Hasmukhs inghj i ;f'mk. Ghanshyam

quusﬁ;ﬁ*

Fabricators, Besides,the seizure report in the case which was
n



bocked against /s, Ghanshyem Engineering Werks, application
dated 2¢=12~1984 of Shri pPradecpbhal end the date of the
release of the goods,vere Yeak, (n the other hand,the cwtenticn
of the re¢s.ondents is that the copies of all the doacuents
which were reliied upon by the Lepartment dur ing inguiry, were
given and encagh cpoortunitcty of detence was given, It is there-
-fore urged wn behalf of the respondents,that Be ither there is
any fource in the agpliicetion nor is the Ir ibunal Canpetent to
deal with the matter, It .s alsc centended:that the applicant

has not exheustea ail the remedies available to him,

3. W€ have heara the Learned counse i ftor the applicant

and the respondents, rhe relevant recad including the depart-

_ . V L &
-mental file cf the rcspwndents 1s also = e Yoy
I to

4, Before we @eal with the main arguments abwit the case,

Wwe wild like to aweil upun the objectiunes .about jurisdiction

anc the incunpetency f the dapplicant for seek ing relief, raised
on pehalf of the resgoondents, the Learned cunsel fa the
respondents ,coula not disclose as to how the Tr ibunal is debarred
tran exerc.ising jurisdictiun Ln the matter, It ag.gears that this

is a specifiedfuam of c.pousitiun and an Crnamental para, rhe
applicant has cune with the glea that after the order of
punishment was passea against him’he haa preferred an appeal

which was dism.sced, This fact has besn admitted by the respondents
and yet the plea of the res ondents is that all the ramedies
avdllable to the aprisCant, have not peen exhausted, 1t cogld not pe
)

005‘.
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discliosed as tc what more remedy was availlable to him, As such,
this cbjectiwun appears tou have been raised cnly for the sake

of objection,

5. The main attack ¢f the ap.licant against the
respongients is that the procedure which was reguired for hcolding
departmenta. ingu iry7wds not tolloved, in this cconnection cur
attentiwn has been drawn towards the fact that along with the
charge-sheet, annexute a-1 which was served on the ap plicant,
a list of documents and wlitnesSes was elsC given but nc copy
¢t documents was turnished tohim, It is puinted out that soon
after the service of the dﬂdrge-e—sheet,the dgplicant had infarmed
the Deputy Collectcr, ahmedabad, 'ead juarters on 27-3-1985
that the coplies of the duaments wele nut furnished to him along
with the charge-steet and that they may be made available,
Bes ides,the ceples of thiee decuments nameliy seizure report

%
in the case$ which wexd registertd against M/s, Ghanshyam
Eng inee ring works, dapyiication dated 22-12-1984 Bx®E of
Shri1 Pradeepbhai, Manager, Ghanshjyam Fabricators for release
¢t gouwds ana the cacte of reiease o1 gWwds,Wel e al1s0 required,
in this cunectiocon letier dated ©6-4-1985, Annexure A-2 was
¢iven, aAccording te the g blCant, copy of the letier dated
2-1-1985 wr.tten by shri kxadeepbhalr R, ratel ana the coples
of the statements of Hasmuksinhj i ana Prade€p Rr, ratel were
made available and their acknuwledgement was made on 24-12-41985,
it was aiso mentioned that the copy of slip cuntalning address
and name allegedly written by the c:;,;.LLcan'r_)was nct made
available, The contenticn of the learned counsel for the/ai.i_.licant
there fuae is that it was nct mere tormality to have furnished the

copies of the documents and & the statement of the witnesses but

N




it 1s legai Cbirigaticn un the Discipglinary Authcrity to have
furnished them alonyg with the charge-sheet and befoure ¢ alling
for the explanation, By nNot aoilng SC,1t Ls cwitendeq, that
rfejudice is caused to the ap,.licant, In this cunnecticn,

reliance hus been piaced en the case Jr ilcknath VS, ynion of

India, 1967 _SLR 759, state of Puniab ve, phagat pam AR

1974 SC 2335 & ynion c¢f mdia and (thers Vs, Mchammea Ramzan
oY~
Khan, 1991 3cC(isg) 612, It has been Ei‘m}‘_,;thizedAthdL the copies

of the documents ana stscements of the witnesses relied upwn by

the department must be made avaiiabi® to the delinguent employee

L3

sOf that he may prepare his de fence, and way be in a position

tc estabiish his innccence, The obser vation ct the Supif:m@

(o)

Court in the Case atate Of kFunjab Ve, Mhagat Ra.'rtAis to the

effect that the Government servant shuiid be given an ouportun ity
to deny h.s guilt and establish his innocence, H¢ can do =

when he K& is tcld what the charges ageinst him dale, Fe can do so
by cross-examining the witnesses preduced agalnst him, The Chject

¢f  supplying the statements .s that the Gwernment servant will

e abl > retfe G the o
be able tc refer toth previous statements of the witnesses

PYLCPOsed LO L& exam.ned against the Government servent, ynles
th e s tatements are given Lo the Government .";.E-;rvant:s,He Wwilll het
be able tC have the efiective ana useful Criss-examinatiwn,
Inthis c ase,the churge sheet aated 15-3-13985 was served n the
agplicant sane-where cn or before 27-3-1985 pecause it is on that
date that the agp licant had made re 41€SL L0 Shrl V. Jgani

Heac (ftice, ahmedabad, to turn ish CCpies menticned in the

cha:ge-sheet and had also demanded clpies of theee  more

dlcuments, The learned cwnsel for the respondents argued

that the agplicant was at Wtiberty to have inspected the

T R Y




the doguments ana couuld have taken notes there—from, In wr
view, this daws nct appear to ve the correct procedure,.
because the stuge Cf detfence starts right from the time
when the charge-sheet is served on the geiinguent eap loyee amd Ac
ls asked to turnish his explanaticn, This expianation will
be based on the documents or the stacements of the witinesses
Wshich &= peen relied-upn by the department, It is therefcre
necessaly that the copies of the documents and state ments
mis t be made available to the chargesheeted emp Loye€e alang
with the charge-shee t. Of Wurse 1t is ee S different matrer
tf the documentx is velumincus ne,, the copy of whole of the
volume cannot be mace ava L.u'xbLefm that situation the d&elin-
-guent employe. may be niormed to nsp€ct ana to make notes
i P %
AL
therecof, In case exp lanaticn abwut the Chqrgcsfsuug?’\t within
10 days ~ithout furnishing such Cuples, Lt ma, amcunt denial
of opportunity, The second Stage, ot cuuarse, of detence cunes
when the witnesses are €xamined in SUgport ot the charges
and the cross—examinatiun is reguired to be asade by the
delinguent employee ., Uliiess he s Sapplled with the copies
c¢f the statements rhevidusiy reccraed erther at the time of L
preliminary ingquiry by the cepsrtment _tself or by vig iLanceq#Lo(
s o &
Cr any cther agency &= made ava;labie,he may nct & be able
|
LO prepare his defence welli, In this case ciples of some
of the documents and the s Catementiy ¢f the wilnessSes were
made available to the dpplicantxmxy only on or near about
24-12-1985, The copy of slip which is aileged tc have been
written by the appiicant higself indicating his name and

o4 alh
address, was notsy Lven’\ r&e Panish ing Authority while

P
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passing the ader of punishment had rellied wn this slip, *he
Coservatiocn mede in this cwnectin may be guoted below in the

werds ¢f “he Disciplinary aurthority itself, it reads

| " In particalar Shri K.x, Saiyed Inspector has

| not been able LO satisfactorily explain the
existence cof the sillp of parer centaining his
resitdential aqar ssand huw che sald paper came
iIn the possessin of che cumplainant, Therefcre,
the circumstantial evidence in the case proves that
the cunplainant had kasis ana that Shri K.x. Saiyed
Inspecta ky his afcCresaia conduct exhibited lack
of devotion Lo duaty in & manner unbeccming of a

Governmentc servant,™

It shows that the Disciplinary authority was piacing reliance
on dowcuments-the copy of which was never ¢ iven to the applicant,
it is therefcre clear that the prejudice .s caused to the eppli=-

—-cant ana he ~was prevented from meking his etfective defence,

64 'he learned counsel for the ap.licant also

drew cur attention twdards the apggolication dated 17-2-1986 wh ich
was moved by the defence ascitant of the applicant to the nquiry
Cfflcexr making &a prayer that shro R.H. Patel, Superintendent

Of Central Bxclse and Custuns and Ghanshyam pPatel the owner of
M/s. Ghanshyam Fabr icators, ansna be alloved tc be examined as
detence witnesses but no cruer was passed on that ay;..l.i.cati.on.-
Sshri R.H. Patel is said to have investigated the case and this
reference has ccne 1n the order of punish ng Authority when

he tuck help of the staterents recoraed by the Vigllance Cfficer
without examining any of them, [t is réally surprising that bhow

G
ean the assictance of these staterents which were not reccrced
before the Inquiry Cfficer but were recorded by ®igilance

Off icesz:) Can e taken unles: the ceples were made available to the




ded inguent offlicer, The punishing Authority drew conclusion
from the stetements recorued by the Vigilance Ofiicer namnely
Shri R.F.ratel that the complaint made by Shri P.R. Fatel
was genasne ana the facts stwd curr obcratea by the Manager
of the firm in his crouss exam:nation and statement given to
the Superintc ndent, vigilence , Head <dacters, Ihis prcocedure
-5 reéelly unique end can hardly e held proper and legal,

it shovs that the punishing Authd Lt, had bewe Lelied wn
éxtranedus facts and circumstances and s.de by slde de_rievi QL_
daccess of these decurents <nd statements to the applicant,
€O these circumstences, it is clear that the L Uper
rrocedure has not been adipted. the oy licant wes certa tnly

denied the preper pre:;drczl..,n ¢t defence and Chgs he was

1)

prejudLiced,

7. The learned Cu:nsel for the dgp Licant ailsc poinced
cut that the Inyuiry Cfficer in this case had pregared two

Y ]
reports n,#— #hich one was subnitted cn 11-0-1986 wh ile the cther
was subultted n 24-17-1386. [he explanation of the respondents
in this counectin .s that actuail, the firsc report was nct
prepared in the chrumological crder or in the order in wh.ch

k=i ocugh t tc have been subfnlcted,- and the refore he was directed

tC submit the report accordingly, We are nct cunvineed with thi

N

e

argument, rhere cannct be a particular form of report which may
have statatory sanctiin, bven if Lt 1s assumed that the Leport

-

was not C:"Iunul(.t_; tCadly Hreyqreo, 1t 1s not andaerstandable as t o

why a pericd ¢t five months should be taken ICr arranging the

facts rv cerded earlier in chrunolug ical ¢rder, Here the cwnduct
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of the Inguiry Officer of the Disciplinary Authority cannot be
said to be free from suspicion. Not only this, the copy of
this ilaguiry Report was not furnished to the applicant, In
this connection our attention has been invited towards the

law laid down in Mohammed Ramzan Khan's case, according to
which the copies required to be furhished to the applicant,
The position whether the implementation of judgement of
MohammeC Ramzan Khan's case shall be retrospective or
prospective, it was macde clear in subsequent casesS that the
implementation shall be prospective and thus it does not
remain the point of material importance because the punishment
order was passed cn 28-11-1986, much before the pronouncement

of the judgement in Mohammed Ramzan Khan's case,

Ce In view of the facts and circumstances discus sed acove
we come to the conclusion that the proper procedure having not

been followed, prejudice has been caused to the applicant and.
therefore, the corder c¢f punishment which is based on such procedurg
o more remains legal and sustanable under law, We, therefore, quash
the order of punishment of the Disciplinary Authority, as well as

of the Appellate Authority anc¢ set aside them., Mo order as tc costs,

|
l P MC'?'C{/ |

Or. R.K. Saxena)
Member (J)




Per s Hon'ble Mr.Ke.Ramamoorthy : Member (a)

I have gone through the above judgment of
DreReKeSaxena. I agree with the conclusion that prejudice
has béen caused to the applicant and therefore, the order
of punishment should be quashed, on the ground mentioned
in para- 6 and 7 and also o7 the ground of the copy of
the slip not being given as referred to para-5. However,
I am not able to find myself in agreeing with my brother
regarding the other point made in paré—S viz. the need
for copies of documents and statements being made available
along with the charge-sheet. The various sections relating
disciplinary actions have been subjected to judicial

tines

examination at various }iﬁez.and at different fora and
the Rules have thereafter geen made specifically spelling out
the steps to satisfy the principles of natural justice
as adumbrated in the various judgments. The present Rules
are thus a distiﬁation of such various rulings. Therefore,
it is not necessary to go beyond the specific provisions
made there under, Rule 14 (3) (2) B specifically provides
for " only a list of documents by which and a list of
witnesses by whom the articleg of charge was proposed
£t0 sustaine" In para=5 itself it has been stated that
the judgments where documents are voluminious, this need
'not be submitted. Issue is not one of volume but one of
legal requirement. In fa;t the Govt. of India Central

Vigilance Commissioner's letter No.4/42/73-R, dated the

L) 2 e oo
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19th September, 1973, explains the position correctlye.
5ynopsis of the same has been given in the Swamy's

Manual as under ¢

. " In caseé where major penalty proceedings
are advised on the investigation reports,
the delinquent officer is asked to submit
his written statement of defence within
ten days from the receipt of the memorandum
of articles of charge. Generally delinquent

‘ officers make a request for inspection
of listed documents for preparing their
written statement of defence. According to
the scheme of CC3(CCA) Rules, 1365, the
delinguent officer need not be shown
documents at this stage to enable him to

prepare his defence statement in reply

to charge-sheet. In this ceonnection,extracts
from the advice of the Ministry of Law are

reproduced belows

" The scheme of Rule 14 of ths CCS
(cca) Rules, is somewhat different
from the scheme contained in Rule
15 of 1257 Rulese. The scheme
contemplates that the statement
of defence submitted under sub-
rule (5) (a) may be limited to
admitting or denying the charges
comnunicated to the officer. For
such admission or denial, inspec-

-tion of documents is not necessary®

The disciplinary authorities are, therefore,

advised that if a delinquent officer does

not submit his statement of defence

within the proscribed time,they may go

ahead with the appointment of Inquiring

Authority. While rejecting the réquests
Q///' for inspection of documents,it wmay be

explaineg to the delinquent officers
that they would get full opportunity to
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inspect the listed documents during’
the course of enquiry."
2e while it is true that in certain cases even at
. the time of preparation of defence such copies might be
necessary solution would be by way of the applicants asking
for extra time to submit the reply to enable him to get the
copiss and to peruse them. But to make it a condition
. precedent is not necessary no¥ feasible as there is a well

e8tablished practice of making available such copies only
on requests when necessary and when the enquiry is actually
started. It goes without saying that such copies should

certainly be available at the time of inquiry itself.

3e It can of course be a healthy precedent if such
4 copies were supplied, alongiwith the charge-shiet. In fact
if such a reqguest is received the time taken to give the copw
if necessary can be added to the time'given to give the first
| reply. It is understood thzt such a general direction is
. also issued by the department of Personnel and A.R. as seen
in Govte. of India, Central Vigilance Commission, letter No.IQ/
D32/3, dated the 19th June, 1987 circulated by Home Dep:rtment,
Chandigarh Administration under endst. No.1424-H.II (6)87/15580,

dated the 25th August,1287.

With the above remarks, 1 concur that the

L=

( K.Ramamoorthy )

q\ Member (A)

application should be allowed.




