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1. Bhavsingh B.Pasaya,
2. Smt.Beena Vatsalya Bhatt,
3. sSmt.yogini sudhirkumar Thambe,
4. sandeep Shantilal shah,
5. padmanabh Vasant Ray yagnik,
6. Smt. Usha Krishnakuwnar Halr,
7. osmt. Dipika Ushir shah,
8. Thomas Mathew,
9. Haimesh Ramanlal Kansara,
10. Miss Pratibha Balkrishna iXhare,
11. Ramesh Nanikram Tekchandani,
124" nt3ngwnathya Ravindran,

A N

e 4
(advocate : Mr.M.R.Anand)

veaer sus

union of 1India,

Notice xof the petition to be
served through Secretary,
Department of Te lecomnanicalions,
sanchar Bhavan,

NEW DELHI - 1.

Chief «@eneral Mahager,
Gujarat Telecom Circle,
having office at,
Amblca Chambers,

Near High Court,
Navrangpura,

AHMEDABAD - 9.

(Advocate 3§ Mr.akil Kureshi)

All C/_q\ ‘fice of the Chiefl General
Manager, \frelecomnunications,
Telecom Aycounts Unit,
Gujarai‘,;"‘ rcle, shah Building,
Opp. Navjgangpura Bus stand,
AHMEDABHS - 380 009.
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JUDGME NI <Zf

0.A.HO, 512 OF 1989

[ A
Date 13 08"0_{;’ (7 /

per : Hon'ble “r.T.N.Bhat s Member (J)

1. Wwe have heard &t length the learned counsel

for both the parties and have also gone through the

judgments cited by them in support of their respective

contentions.

o -;2; S
-

In this O0.A. under Section 19 of the Administrative

1,0 hy
r ibﬁh \ls  Act, 1985, the applicants, who are 12 in

f'nmub‘eiff; have assalled the notification No.19-1/87-SER

/

””iésdeﬁ/ der G.S.R. 583 by the Assistant Director General

“3}””1 XSLA) as also the notification 10.19-8/88-3EA dated

“¥1.5.1989, issued by the same authority. By the aforesaid
imp ugned orders the recruitment rules called Q? the
Department of Tele-Communications, TeleCOmmunicg;ions
Accounts (Lower Division Clerks, Junior Accountants and
senior Accountants)Recruitment Rules, 1988, have been
notified and it has been laid down that persons holding
the posts of Upper Division Clerk or selection Grade
Upper Division Clerk (Telecom Accounts) on ad hoc basis
on the date of commencement of the said Rules shall also
be deened to have been appointed to the post of
Junior or senior Accouwitants, respectively, provided
they are found fit by the appointing authority on the

basis of the récommendations of the Departmental

004.‘



”"“:‘:.SSLA) as also the notification MNo.19-8/88-

JUDGME NI

&
0.A,l0, 512 OF 1989

Date 3 O 8 r05”q7

per Hon'ble My o, N.Bhat s Member (J)

1. we have heard &t length the learned counsel

for both the parties and have also gone through the

/
V {

judgments cited by them in support of {heir respective

contentions.

2°\W\ In this O.A. under Section’ 19 of the Administrative

||l‘ I/
ib&ﬁhls Act, 1985, the applicants, who are 12 in

«numbeﬁ have assalled the notification NO. 19-1/87-SERA

issueaﬁ nder G.S.R. 583 by the Assistant Director General

sEA dated

=3".5.1989, issued by the same authority. By the aforesaid

imp ugned orders the recrul tment yules called qr the

Department of Te1e~00mmunications, Teleuommunications

Accounts (Lower pivision Clerks, Junior Accountants and

senior Accountants)RecruLtment Rules, 1988, have been

notified and it has been laid down that persons holding

the posts of Upper pivision Clerk or selection Grade

upper Division Clerk (Telecon Accounts) on ad hoc basis

on the date of commencement of the said Rules ghall also

pe deengd to have been appointed to the post of

Junior or senlor Accountants, regpectively, provided

they are found fit by the appointing authority on the

basis of the réecommendations of the Departmental

..4.'
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'ﬂaggﬂié\ed\by the fact that franing of the afores

iing. t

Ry

promotion committee prescribed under the Rules . for

appointment to the post of Junior or Senior Accountants,

as the case may pe. The applicants are particularly

aid Rules
[BRARE I

has adverB¥ly of fected the applicants from a retrospective
VR

date. uf& ng the aservice histories of all the applicants,

they hdvg erred that after their ini

tial appointment

/? re of Lower pivision Clerks and their subseqguent

promotiOn to the higher post of Upper Division Clerk or

gunior Accountant, which promotions were given by the

competent authority and were in accogiénce with the

spules and Regulationa“ existing tken,égre sought to be

adversely effected bn the basis of the rules framed after

their initial appointment, {n that, promotion is being

denied the applicants merely on the ground that according

to the new Recruitment Rules (of 1988) they are not

eligible for promotion. It may be stated here that unde

the Recruitment Rules, ibid, promotion from the post of

Lower Division Cclerk to the higher post of Uppder Divisic

Clerk or Junior Accountant can be given only if the

Lower Division Clerk has completed eight years of gservic

while under the old “practice"” promotion could be grante

on completion of only three years! sexrvice as Lower

Division Clerk.

3. The applicants further rely on the explanatory

memor andum in the aforesald new rules which reads ag ur

..5..
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basis subject to reversion at a later stage,
8. In the rejoinder the applicantg have reiterated

the contentions raisged in the o.aA.

The main guestion that ‘arises for adjudication ig .
whether the applicants hag acquired ang right to

omotion before the Recrui tment Rules came into

and whether retrospective effect given to the

: from 1.4.1987 hag Adversely affected the saild
" i Afﬂdﬁt of the applicantsg,/
' counsel for the applicants Rays much emplasis on the

argument that gince uqéer the "practicew prevalant in the

therefore, the applicantg
must be held to héve acquired the right to p

In reply,




,:“'

,« wﬂl,ym

»rhe retrospective 8ffect beling given to
these Rules will not effect advergely any
employee to whom these Rules apply”.

1t is contended by the applicants that in view .of the

above quoted specific provision the chances of promotion

of the applicants cannot be adversely effected by the new

rules and,-therefore. the applicants continued to be

eligible for promotion 1if they had completed three years

of gervice as Lower Division Clerks before the 1988 Rules

were framed.

.
Mphe>t gt N

N

M
4. The applicants had made representations and some
effected émployees had also filed one 0.A.No.500/87 which

was dec%?ld on 27.7.1988, The aforesaid 0O.A. was filed by

rthoéé porsons who were already holding the post of

senior Accountants but who were reverted to the Lower

post of Junior accountants, It is, however, admitted by

the applicants that in the aforesaid O.A. the question
of validity of the new Ruleg,

ibid, was not adjudicated
upon.

Se Another important fact that needs to be noticed is

that under Rule-1 (2) *ﬂ the new Recruitment Rules are
deemad to have come into force on 1.4.1987 though,

according to the applicants, the Rules were published

only in the month of July, 1988.

’.60.
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6. The applicants have assailed the impugned notiddcat- )

jons mainly on three grounds 2 firstly, it is stated

pective ef fect could not be glven to such

that retros

3 rules which\w:uld adversely effect the rijhts of the

it is contended thaﬁn view of

applicantsr secondly,

e //'/

the clarifig tory'memo the eligibility criteria fixed

£ "" *
under tbg&r ea could not apply to the ca

hqlappli& ; Lastly, it is contended that the rigex

& v""‘"

ses Of the

otion acquired by the applicants before g

to get prom
pecruitment Rules canno

publication of the new t be

taken away by the gsaid Rules.

he claims of the

Te The respondents have contested t
iled reply statement and the

cants Dby £1ling deta
in the reply

appli
e filed a re joindex thereto.

applicants hav
have taken the plea that no

gtatemenc the respondents
n the applicants

right which had acgrued to or vested 1

' before coming into force of the new Recruitment Rules

aken away by the aforesald rules ana that 1t

have been t

. is open toO the employer to change the eligibility
criteria at any time. AB regards the explanatory |

//x memorandum the respondents have averred that whi le traming |

on of service conditions of

AV/// the new rules the protectl
loyees have peen ensured and the benefit

all the emp
-anded from

of promotion to the higher grade has been ext

/// e ! retrospective effect to a large number of employeese K

...71'..
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The respondents further take plea that before the

framing of the 1988 Rules ibid there wese no rules in
J

force whick provided adenues pfrpx:omotion to the Lower

T o i
plvision flerks to the cadres of upper Division Clerks

e ———

—

iA-Teledxn Accounts wing and that promotions of some of

ey e e e

éﬁ;’;;giicants had earlier been made purely on adhoc

pasis subject to reversion at a later stage.

I L ————
Yoo ——————————

Be In the rejoinder the applicants have reiterated

+he contentions raised in the 0.A.

9. The main guestion that arises for adjudication 1s
‘:*'-.’c;‘B'\ o whether the applicants had acquired any right to .
v‘-,‘. '(>~

]

ombtion before the Recruitment Rules came into

and whether retrospective effect given to the

ruleg’ from 1.4.1987 had adversely affected the sald

" r,tghf of the applicants. On this guestion the learned

counsel for the applicants Rays much emphasis on the
argument that since under the "practice® prevalant in the
respondents-department earlierl persons holding the post
of L.D.C. were eligible for being considered for promotion

to the higher post of Uppder Division Clerks on comp letion

]

of three years' service and that, therefore, the applicanlg ,

must be held to have acquired the tight to promotion,

In reply, the learned counsel for the reaspondents has
argued before us that there is a diatinction between
the right to promotion and a mewe chance to get promotion. ‘
We £ind ourselves in agreement with this contention of the

respondents' counsel, as this contention finds support from

a judgment delivered by the Apex Court in the case of ‘

0080.
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Ay;post of Che geman—Grade—II.
W
%%éhe“cﬁfpﬁ ar da

/ ‘l \‘ M
Nl

paluru Ramkrishnaiah and others Versus union of India

and another, reporfed as AIR 1990 Supreme court,166.

In that case, supervisors in grade-A working An the
ordnance factories were promoted to the post of Chargeman=
II on completion of two years gervice on the basis of a
circular issued by the competent authority on 6.11.1962.

However, subsequently, an order dated 28.12.1965 and

circular dated 20.1.1966 were i{ssuea, which reguired

)

three yea:s'“f service for promotion w0 the aforesald

It was further provided in
A

ted 20.1.1966 that promotion should be made

in accordance with the rules, and Rule-8 contemplated

that promotions should be made on the bagls oi the

selection list prepared in the manner provided . under

the Rules. The supervisors who sought promation after

the coming into force of the order dated 28.12.1985 and

circular dated 20.1.1966, complained that they were

discriminated against by denying promotion on the

basis of the circular dated 6.11.1962. The Apex Court

held that supervisors who had been promoted before the

coming into force of the order dated 28.12.1965, and

circular dated 20.1.1966, congtitutes a different class

altogether and aid not fall in the same category and

that, therefore, no guestion of digcrimination would

arise in such circumstances. similarly, in the instant

cage, the mere fact that some persons were promoted to

the higher grade on the basis of the ®“practice® prevalent

before coming into forde of the 1988 Recruitment Rules ‘

00.9..0
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12. The contention of the applicants that they had

acguired a right to promotion cannot be accepted on

another ground alsoe. The applicants have not been able

to point out any rule or even any instructionsg on the
basis bffﬁﬁigh they can be held eligible for promotion

\,

to the post o \ Senior Accountant. A8 already mentioned,
N

the responden¢ have taken the plea that there were no

t
Rules or evan/Anstructions relating to promotion in the
e Xeqom-Abs

Rules.

ts-wing prior to the framing of the 1988

The learned counsel for the applicants has not

been able to rebut this agsertion of the respondents.

e D e MR
All that he was able to state was that there was some

practice in vogue in the department according to which
.. ,.,/.——-—\“‘\v_-_ £

a person holding the post of Lowar Division Claerl aould b

promoted to the post of Upper Division Clerk if he had

three years service as Lower Division Clerk.

Nothing
AR

has been stated as regards the eligibility criteria for
/N/\

SRt e S A i e

\& recruitment to or promotion in the Accounts Wing of

the Télecom Department.

[ ———

‘ 13. The next gquestion which falls for detarmination ir

as to whether the explanatory memo could in any way

help the applicants. The last two sentences of the

axplanatory memorandum may be extracted herein.below g

eesll,.
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‘\ ",....accordingly these Rules are belng
' -gliven retrospective ef fect from 1.4. 1987. |
It is certified that the ratrospective !
effect being given to these ruled, Wik~ !
not affect adversely any employee to
whom these rules apply”-

14. It is a @oubtful proposition whether the

explanatory'menorandum can be said to be a part of the
RQles. gquite clearly’this axplanatory memorandum has been
appended to the rules only to show that the Rules were

validly gramed and that these are not mlikely to adversely

,»rﬁ‘\gg? ﬁe any employee already in service. This memorandur
VI8 ., PR
5, wFa“fPQQ o stretch of reasoning be held to be & provision
R
‘in thq Hules providing that the Rules cannot have
48 i
M /y;h\édvéf effect upon the interest of any em
gom ot

ployee wh Fo

L, Furthermore, as already held above,

the Rules do not have any adverse effect upon ahy right

that had accrued to the applicants before the Rules caine

into force.

15. The learned coungel for the applicants also cited

gome Judgments, but on going through the same we £ind

that these are not at all relevant to the point L

controversy in this 0.A. 1In the judgment reported as

AIR 1994 sC 55, for example, it has been held that

retrospective operation of fules which is used as

camouf lage for appointment of Junior Engineers from a

back date would be discriminatory and violative of

articles 14 and 16. 1In that case, Rules was framed in

1985 permiting appointment by trangfer and making it

‘.12..
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operative from 1976 subject to the availability of !

vacancye The aforesald retrospective operation of

Rules had resulted in appointment of a Junior Engineer

with effect from 1976. it was on these facts that the

Hon'ble Supreme Court quashed the Rule so far as its

retrOSpective Operation was concerned. It was held that

appointmnq a person to a higher post in a different cadre

in which he h@a never worked is violative of constitutional

guarantee of &hose who are working in the cadre and that

Jﬂzﬁ was agaiql basic principles of recruitmeat to any

service.\,Iélwaa further held that no Rul
s w;.«

retrOSpectively to

e can be made

operate unjustly and unfairly against

others. The facts of the instant case are clearly

distinguishable and the ratio of the Apex Court's

Judgment (supra) would not apply to this case.

16. Another Judgment to which our attention has been

drawn is the one delivered by the Apex Court in the case

of P.Ganeshwar Rao and others versus State of Aandhra

pradesh and éothers, reported as AIR 1988 sC 2068.

In that case, amendment was made to the Recruitment Rules

by permitting 37 % of only substantive vanancies to be

filled up by direct recruitment to the post of Assistant

Engineers, and not temporary vacancies. The Apex Court

held that the amendment would not apply to the vacancies

which had arisen prior to the date of amendmente. The

gqueastion at issue before the Apex Court in the sald case

was nmot as to whether retregpective operation of a rule

would in all cases be invalid and 1iable to be struck downs.

00013..
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BEFORE THE HONCURABLE CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH, AHMEDABAD.

- S e w.a./ 76 71997
FTHa IR Y FYenuener 1 ikl % ,
Witk second et & TWO | goare B — DO/ / 67
WSS EORY served/nol ssrysd &RA/Sf- w
asther side \LIN
B 1/ 0% /Q7by. Aegletrar €47 6 OA/512/1989
A'had Rexdak
smt. D, U. Shah .+ Applicant
Mﬂ‘m\?( a, UL
U V/s.
1) Union of India,

Notice of the petition to be
served through Secretary, )
Department of Telecommunications,
Sanchar Bhavan,

NEW DEIHT -I.

2) Chief General Manager,
Gujarat Telecom Circle,
having office at,
Amnbica Chambers,
Near High Court,
Navrangpura,
Ahmedabad - 9. ++ Respondents.

REVIEW APPLICATION OF
ORDER DATED 8/5/1997 IN
0A/512/1989.

The applicant herein, most respectfully submits ;-

1) That the applicant had approached this Honourable
Tribunal along with other employees regarding her
grievances of non-regularisation of promotion as U.D.0.

by the respondents. The said application, bearing
OA/No/512/1989 is decided by the Hon'ble Tribunal on
8/5/1997, copy of decision is annexed herewith and

marked as Amnexure A-l to this application.



2)

3)

.o
s
n
..
e

It is further stated that copy of order was ready as

on about 12/5/1997 and the same is received by the

applicant immediately thereafter but there was vacation

in CAT during the period from 5/5/1997 to 9/6/1997. Not

only that there are group of employees as applicants in

the case and had decided to take guidance and advice

about the decision in their case. During the said process

there is some delay in filing the review application

‘before this Tribunal.

The applicant further state and submit that in view of
the facts mentioned hereinabove and looking to the facts
and circumstances of the case the applicant v}as not
careless, negligent and was stept over for his right and
this delay occured deserves to be condoned in the interest
of Jjustice. Not only that there is not much/more delay

except delay of one and half month which is not gross
delay and in view of the facts explained hereinabove the
delay seemsk to be just, reasonable, justified and

eéxplained and requires to be ignored/condoned to meet

with ends of Jjustice.
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4) The applicant, therefore, pray as under ;-
A) That the Honourable Tribunal be pleased to allow
this application.
B) That the Hon'ble Tribunal further be pleased to
condone delay in filing review agpplication in

04/512/89 and register the R.A. as regular appli-
cation.

C) Any other and further reliefs that the Hon'ble
Tribunal may deem fit and proper may be given to
the gpplicant.

Date : 8/8/1997

Place : Ahmedabad. APPLICANT

I, smt. D. U. 3hah, adult, occupation service
residing at Ahmedabad, do hereby solemnly affirm and
state that what is stated hereinabove are true and T
had not suppressed any material facts.

( M. 3. TRIVEDI )

ADVOCATE




