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JUL)GME ir 

O.A.HO, 512 OF 1989 

Date * a 

per s I1on'hle 1r.T.t.Bbat 	z Member (J) 

1 • 	we have heard kt length the learned counsel 

for both the parties and have also 9orie throub the 

Ju1çjments cited by them in support of their respective 

contentions. 

In this O.A. under Section 19 of the Admiflistrati 

ct 1985, the applicants, who are 12 in 

mbhave assailed the notificattoii No.19-1/97---SEIt 

jerider G.S.R. 583 b the Assistant Director general 

sEA)"as also the notification No.19-8/B3-SEA dated 

i5 1989issued by the same au;hrity. by the aforesaid 

imp ugned orders the recruitment icu1es called 	the 

Department of Te le-Cornrnuriica tion s, Te lecominun ic ati on a 

Accounts (Lower Division clerks, junior IccountantS and 

3enior Accountants)Recruitment flules, 1998, have been 

notified and it has been laid down that persons holding 

S the posts of upper Division Clerk or Selection Orade 

Upper Division Clerk (Telecom Accounts) on ad hoc basis 

on the date of commencement of the said Rules shall also 

/ 	be deemed to have been appointed to the post of 

junior or Senior AccountantS, respectively, provided 

they are found fit by the appointing authority on the 

- 	basis of the recommendations of the Departmental 
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Cl
512 !? _1989 

Date *  

per s iion'hle 	r.T.N,BIBt 	2  Member (J) 

I. 	we have heird tLt length the learned counsel 

for both the parties and have also gone through the 

jugment5 cited by them in support of their respective 

conteflti0r1  

jn this 0.1. under 
sectiOn 19 of the idmthiStratt' 

Act, 1995, the 
appliCants, who are 12 in 

Trib"Is 

 
nubë\have assailed the notification iiu.191/07 

G.S.R. 583 by the AsSista1t lreCtOr enCral 

sA)'as alsO the 0otificatton o.19_8/ 	
dated 

- 	5199, issued 1 the same au.:hritY- y the 
aforeRa 

imp ugned orders the recruitmerit it1es calli 	
the 

Department of Te le-001 unica tionl g, T lecOiflifluB ic 5t iOfl S 

,¼000UfltS 
(ioier Division clerics, junior AccoUfltar)tS and 

t1ttme 	
rules, 1998, have been 

mentor Accontant0)  

notified an(l it 
has been laid down that perROUS holding 

the pot of Upper DiVi91°' Clerk or 
SelLeCti0I1 Grade 

Upper DiViBi0Li clerk (TeleCO jccountS) oii ad hoc basib 

or, the 
 date of comme1Ceflt of the said Rules shall also 

/ 	be deemd to have been appointed to the post; of 

junior or senior ACCoU11tants 1 
respective]-y, provided 

they are found fit by the a
ppointing authority on the 

baqis of the rócommefldatbons of the flepRrtmeflt al  



- 

promotiofl Conittee prescribecl unet the 
Rules fo 

appo1nent to the post of Junior or 
Senior AccoufltafltS, 

as the case may be. The applicants are particularlY 

the fact that framing of the aforesaid Rules 

')\ has adVe1Y effected the applicants from a retro$PectivG  

\ j.'\ 

date. 	
fl9 theservice his€ori 	

of il the applicants, 

they hav 

	

	
nw- 

erred that 
after their initial appoifltt 

	

in.thé 	
re of Lower Division clerks and their suhseqUeLt 

protfloti0fl to the higher post of Upper Di
vision1erk or 

jjtinior ACcountant, which proinOti0S were given by the 

competent authority and were in accora11ce with the 

"Rules and RecP.11ationa" eistinq then. 'are sought 
to be 

adversei-Y effecteel bn the basis of the rules framed 
after 

their initial appOtflt11t in that, prornOtl0tl is hein9 

denied the applicants merely on the ground that ccor9ing 
- 

to the new ReCrUitment Rules 
(of 198) they are not 

eligible for promation. It: may be stated here that ujide 

the Recruitment Rules, ibid, promotiOn from the post of 

Lower Division Clerk to the higher post of Uppder ivisic 

Clerk or junior AccOuntailt cn be given only if 
the 

Lower Division Clerk has completed eight yearn of serviC 

while under the old øpractice" promnOtiOLl could be grafltf 

on completion of only three yearS' service as Lower 

Division Clerk. 

	

3. 	The applicants further rely on the explanatbY 

mnorandk in the aforesaid new rules which reads as ur 

. 0  5. 0 



The respondents further teke plea that before the 

framing of the 1988 Rules ibid there were no rules in 

force which provided aenues pf promotion to the Lower 

Division 
Clerks to the cadres of Upper Divjajo1i Clerks  

in Telecom Accounts wing and that promotions of some of 
the 8pp].icsj- ts had earlier been made purely on adhoc 

baj5 subject to reversion at a later stage, 

81 	
In the rejoinder the applicants have reiterated 

the contentions raised in the 3.A. 

9. 	
The main question that arises for adjujcatjon is 

whether the applicants had acquired any right to 

/ before the RecrtLjtmert Rules came into 

whether retrospective effect given to the 

ru1 'from 1.4.1987 had adversely affected the said 
of the applicaritso  On this quej01 the learned counsel for 

the applicants 'ays much np5j8 on the 
argument that since under the 

"practicew prevalant in the 
respondent s-departme t earij- person8 

holding the post / 	of L.D.c# were eligible for 
being Considered for promc,tlon to the higher post of 

Uppder Division Clprkq on completion O of three gears' service and that, therefore, the applicants must be held 

In reply, 	

to have 
5cquIre the right to promotion 

the learne3 counsel for the renpo
,dents has 

argued before us that there is 
a di stitIction between the right to promotion and a mewe chance to get pronlc,tjon 

We find ourselves in agreenen with thi5 contention of t:he 
respondents, counsel, as 

this contention finds suppo Crom 
a judgment delivered by the  Apex Court in the case of 
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The retrospective Offect being given to 

these Rules will not: ef!f:ect: adversely any 

employee to whom these Rules applytm. 

I 

I 

It is contended by the applicants that in view of the 

above quoted specific provision the chances of promotiOn 

of the applicants cannot be adversely effected by the new 

rules and, therefore, the applicants continued to be 

eligible for promotion if they had completed three years 

of service as Lower DivisiOn Clerks before the 1988 Rules 

were trained. 

: 

4. 	1!1e applicants had made representations and some 

effected'nployee8 had also filed one O.A.No.500/87 which 

was deci4d on 27.7.1988. The aforesaid O.A.was tiled by 

tho 	rsonn who were already holding the post of 

Senior Accountants but who were reverted to the Lower 

post of junior z&ccount:ants. It is, however, €dmitted by 

the applicants that in the aforesaid O.A. the 4uest:1on 

of validity of the new Rules, Ibid, was not adjudicated 

upon. 

5. 	Another important fact that needs to be not:ic:ed is 

that under Rule-i (2) 1 the new flecruitment Rules are 

deemed to have coins into force on 1.4.1987 though, 

according to the applicants, the Rules were published 

only in the month of July, 1989. 

. . 6. 
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6. 	The 5pplicaUtB have assailed the iflpUcJflO(5 noti(Lcat- 

ions mainly on three grounds : firstlydr it is stated 

that retrospectiveeffect could not be qiven to such 

üies which, gjuld adversely effect the rihts of the 

applicant ' \Second1Y. it is contended thain view of 

the clariftc
If  ht0Y memO the eligibility critetta fixed 

under thr es could not apply to the cases o the 

,applt' 	. L.a9t1Y it is contended that the riqtx  

to get promotion acquired by the appliCan 
betOLe le -  

publication of the new 
ReCrUitttt Rules cannot be 

taken away by the said Rules. 

7. 	
The respOfldeflt5 have contested the 

claims of the 

app1iCart5 by 
filing detailed reply tateIUeflt and the 

8ppliCWltS have filed a ..pinder thereto. in %he replY 

skatemeflC the respOnde1t5 have taken thQ plea that 
nO 

right which had acGZfled to 
or vested in the app11Ct9 

before coming into force of the now 
Recruitment uLes 

been taefl away by 
the afore9atl rules and that it 

is open to the employer to 
change the eligibilitY 

criteria at any time. As regards the eplaTt0tY 

meflOrafl'' the renpofldent5 
have averred that while frami1 

the new rules 
the proteCttofl o1 service conditi0 	of 

all the emploYees have been ensured and the benefit 

of promotion to t
he  higher grade has been eitanded from 

tetrosPective effect to a large nmiber of 
e!flp10Y0P- 

. . 07.,0 . 



H The respondents further te.ke  plea that before the 

fning of the 1988 R11e9 Ibid there were no rules in 

force whiC)1 
provided e.ienues pf promotion to the Lower 

Division lerks to the cadres of Upper Division Clerks 

in Tele(lT Accounts wing and that promotions of some of 

the ppliCantS had earlier been made purely on adhoc 

is srbject to reversion at a later stage. 

in the rejoinder the applicants have reiterated 

the contentions raised in the D.A. 

The main question that arises for .djudication Is 

o 

o 

whether the applicants had acquired an right to 

.11 

çomotion before the Recruitment Rules came into 

i~r  eo4 and whether retrospective effect given to the 

from 1.4.1981 had adversely affected the said 

of the applicants. On this question the iearnd 

counsel for the applicants fkays much empEsis on the 

arçjumerit that since under the spracticew prevalant in the 

respondent s-.departmen t earlier persons holding th poet 

of L.D.C. were eligible for being considered for promotion 

to the higir post of Uppder Division Clerk 	n completion 

of three pears' service and that, therefor 	the applicant 

must be held to have acquired tb- Light to promotion. 

in reply, the learned couneel for the r"spondents ha 

argued before us that there is a di tin'tion between 

the right to promotion and a mewe chance to get promotion. 

we find ourselves in agreement with this contention of the 

respondents' counsel, as this contention finds support &om 

a judgment aelivered by the Apex Court in the case of 



pal1tu Ramkrishnaiah and 
others VersUø Union of jndia 

and another, reported as AIP 1990 
Si.ipreme Court.166a 

In that case, 
supervisors in grade-A working &n the 

ordnance factories were promoted to the poat of Charc1afl 

II on completion of two yearS service on the basis of a 

circular jsued by the competent authority on 6.1.1.1962. 

However, sbseqUefltlT. an  order dated
28.12.1965 and 

circular dated 20.1.1966 were jsueU, which 
tequird 

three years f service for promotion u the aforesaid 

post of ChJgemafl_Gta_ 	It wa further provided 
in 

beC3c%1'at dated 20.1.1966 that promotiOfl øhould he made 

in accordance with the rules, and Rule-B contemplated 

that 
promOti05 ihol(3 be made on the basis OT the 

selection list prepar 	in the rninner p17Ir3 	u n d e r 

the Rules. The supervisors Who sQught prnotibfl after 

the coming into force of the order dated 28.12.19$5 and 

circular dated 20.1.1966, ccxnplathed that they were 

discrimiflate against by denying promotion on the 

basis of the circular dated 6.11.1962. The Apex Court 

held that supervisors who had been promoted before the 

coming into force of the order dated 28.12.1965, and 

circular dated 20.1.1966, constitutes a different class 

altogether and did not fall in the same category and 

that, therefore, no question of diacriminatiol' would 

arise in such circumstances. similarly, 
in the instant 

case, the mere fact that some personS were promoted to 

the higher grade on the basis of the practice preval*fl
1  

before coming into forde of the 1988 ReCrUitmeI't Rules 
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9 	

benefit to 

-- 

C&nrI be sUfftd1t to give a øii*il 

	thn 

who 

	

	ougll eligibiS for 
prOti°fl unôer the old 
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the one 
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to have contr0ed the prOVt0 

4ction33 (1) (a) by altetu1 	be 
the 

ofu 
 of serVi 	

of empl0Ye 	lO1 

to cert;a1 other cadreS who wer° alre1Y 
parl1e and thO whO hoPed to be 

e1npane1d rnerely because the alteratt0fl 

ditions of ljg1ttY affecLed the 

in the  
f prOt0tL0fl of the emplO 	

bel0 

chances o 	

1 

in9 to those 
Oti er 

Further. 
 it js 

 well settled that a rule which 

otion of a perSOfl relates to 

affectS the  

hi 	
of service but thiS is not go 

ditions 

 if what is af 	
ted is a chancO of 	 fl promoL  

only. AIR 197 	
j631, 

11. 	in the in 	
case as well what ha 'beefl 0ffetd 

is a mere cha1Ce 
of prO1O°' of the appt10 

J%p 	

and 

0t 

	

	
to the law laid d;fl by tb 	

ex coUrt, the 

criteria nafl be altered any time 

	

51j9thuhtty 	

by the acC  

ccsnpetekt .horitY- 



12. 	The contention of the applicants that they had 

acquired a right to promotion cannot be accepted on 

another ground also. The applicants have not been able 

to point out any rule or even any instructions on the 

basis bfhich they can be held eligible for promotion 

to the post e 

	

enior Accouiitant. As already mentioned, 

the respondi have ta}n the plea that there were no 

Rules or evejnntructious relating to promotion in the 

ta-Wing prior to the framing of the 1988 
' 

Rules. The learned counsel for the applicants has not 

been able to rebut this assertion of the respondents. 

All that he was able to state was that there was some 

practice in vogue in the department according to which 

a person holding the post of Lower Division Clerk e3uld b 

promoted to the poSt of Upper Division Clerk if he had 

three years service as Lower Division Clerk. Nothing 

has been stated as regards the eligibility criteria for 

recruitment to or promotion in the Accounts Wing of 

\ the Telecom Department. 

13. 	The next question which falls for determination i 

as to whether the explanatory memo could in any way 

help the applicants. The last two sentences of the 

explanatory memorandum may be extracted herein-be1ow z 



---- 

// 	

-U- - 

,1,..,.aCC0rduI9lY these Rules are hetfl9 

given retrOSPaCtie effect from 1.4.1997* 

It in cartifi that the retrOaPeCtt ve 

effect being given to these rules, will 

not affect adversely any  employee to 
whom these rules appiY' 

	

14. 

	

	It is a doubtf'-'l propOstti01 whether the 

xp1anatormefb'' can be said to be a part of the 

P41e0. quite cleatlY this explaflat0Y memoratUm has been 

appended to the rules only to show that the Rules were 

validly €ramed and that these are not jilikély to adversely 

any employee already in service. This memornfldulr 

\ ' N ab0 stretch of reasoni9 be held to be a provisi0fl 

in 	Rules providing that the Rules cannot have 

	

Ii) 	 II effect upon the interest of any employee jih to 

-itbe rules apply. Furthermore, as alrea(Y held above, 

any adverse effect upon any right 
the Rules do not have  
that had accrued to the appliCallts before the Rules Caine 

into force. 

15. 	
The learned counsel for the applicants also cited 

some judgments but on going through the same we find 

that these are not at all relevant to the point 	4-- 

contrOVersy in this O.A. In the judgment reported as 

AIR 1994 	55, for examples it has been he 111 that 

retrospective operation of rules which is used as 

camouflage for appointment of junior Engineers from a 

back date would be dIscriminatorY and violative of 

jrticles 14 and t6. in that 
case, Rules ws framed in 

1995 permnitthg appointment by transfer and making it 

..12.. 

- 
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operative from 1976 subject to the availability of 

vacancy. The aforesaid retrospective operation of 

- ' 	 I £r1 4 Ti 	 r1 nmnt of a junior Engineer 
guies nau LSU.L_A 	 - - 	 .-- 	 - 

with effect from 1976. It was on the3e facts that the 

non' ble Supre Court quashed the Rule 50 far as its 

retrospective operation was concerned, It was held that 

appointdinqa person to a higher pt in a different cadre 

in which helkaa never worked is violative of constitutiOnal 

guarantee ofhoae who are working in the cadre and that 

was again basic principles of recruitfl1et 
to any 

service.,It was further held that no Rule can be made 

etrospeCt1V8]y to operate unjustly and unfairly acainst 

others. The facts of the instant case are clearly 

istinquiahabl0 and the ratio of the Apex Court's 

judgment (supra) would not apply to this case. 

y 

16. 	AnOther jt1gmer1t to which our attention has bean 

drawn is the one delivered by the Apex Court in the case 

of p.anenhwar Rao and others Versus State of Andhra 

pradesh and 6thers, reported as AIR 1988 SC 2068. 

In that case, amendment was macla to the Recruitment gules 

by permittifl9 37½ S of only subatantive vaQauciGS to be 

filled up by direct recruitment to the 
post of Assistant 

Engineers, and not temporary vacancieS. The Apex Court 

held that the amendment would not apply to the vacancies 

which had arisen prior to the date of amendment. The 

qlJestiofl at issue before the Apex Court 
in the said case 

was not as to whether retrospective 
operation of n rule 

would in all canes be invalid and liable to be ntruok down. 

/ 	 ...13.. 
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IN 

OA/512/1989 

so applicant 

Union of India, 
Notice of the petition to be 
served, through Secretary, 
De artm exit of Tel ceo imnuni cat ions, 
Sanchar Bhavan, 
EW DElHI - I . 

Chief General Manager, 
Gujarat Telecom Circle, 
having office at, 
.bica Chambers, 
hear High Court, 
;avranpura, 
A1unedabad - 9. 

7 
9' 	 REVIJEJ APPLICATION OF 

ORDiR DATED 8/5/1997 IN 
QA/512/1989. 

Respondents. 

The applicant herein, most respectfully submits :- 

1) 	That the apiDlic ant had appro ached this Ilonourable 

brbuia1 alon with other employees regarding her 

grievances of non-re-gularisat ion of promotion as U..C. 

by the responaents. The a eid apI ic tion, be rir 

bA/17,10/512/1989 is ecijeui by :c c'i :ribici oi 

8/5/1997, copy of decision is annexed herewith and 

marked as Annexure A-i to this app1icatjo. 



:: 2 :: 

2) 	It is further stated that copy of order was ready as 

on about 12/5/1997 and the same is received by the 

applicant immediately thereafter but there was vacation 

in CAT during the period fm 5/5/1997  to  9/6/1997. Not 

only that there are group of employees as applicants in 

the case and had decided to take guidance and advice 

about the decision in their case. During the said process 

there is some delay in filing the review application 

before this Tribunal. 

5) The applicant further state and submit that in view of 

the facts mentioned hereinabove and looking to the facts 

and circumstances of the case the applicant was not 

careless, negligent and was stept over for his right and 

this delay occured deserves to be condoned in the interest 

of justice. Not only that there is not much/more delay 

except delay of one and half month which is not gross 

delay and in view of the facts explained hereinabove the 

delay seemst to be just, reasonable, justified and 

explained and requires to be ignored/condoned to meet 

with ends of justice. 



. 	-, 
A1 
I. 

4) 	The applican.t, therefore, pray as under :- 

That the Honourable Tribunal be pleased to allow 

this application. 

That the Hon'ble Tribunal further be pleased to 

condone delay in filing review application in 

oAJ512/89 and register the R.A. as regular appli-

cation. 

Any other and further reliefs that the Ffon'ble 

Tribunal may deem fit and proper may be given to 

the applicant. 

Date : 8/8/1997 

Place : Amedabad. 	 APPLICA14T 

I, mt. D. U. shah, adult, occupation service 

residing at .Abmedabad, do hereby solemnly affirm and 

state that what is stated hereinabove are true and I 
had not suppressed any material facts. 

PLIOT 

( II. 

 

J. TRIVEDI ) 
ADVOCATE 


