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The General Manager, 
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,--' 	- D.visional Office, Pratapnagar, 

.. 	Western Railway, 

.) rn  
jy.s4oaa1 Commercial Supdt., 

Office, 
n Railway. 

.ràpnagar, 
L&toda. 	 Reepondents  
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J U D G MEE N T 

O.. 482/89 	Date; 2.8.t.98 

Per l-LOn1ble Mr.T.N.Bhat 	rrüer (J) 

1. 	The applicant in this O.k' was working 

as head Booking Clerk at Asarva Railway Station in 

the Baroda Division of Indian Railway, when on 

U 
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20.4.1987, the vigilance party of the Indjan Railways 

allegez5.ly  laid a trap, during the course of which, it 

is alleged, the applicant was caught red-handed 

accepting the amount of Rs.10/- as illegal gratification 

for himself and s.7/- for one Shri Chamanbhai, who was 

working as a Loader at that place. It is further 

alleged thatk Shri Iswarlal, Constable was sent as a 

decoy to geta zcooter booked at Asarva to be carried 

to Hjinatnagar  station. It is, however, admitted that the 

- 	 applicant himself did not take the amounti11ega1 

gratification but that at the Instance of the applicant 

an amount of Rs.17/- was paid to the said Sh.Chamanbhaj 

Loader, who accepted the same -on behalf of the appli-

-Ca at. 

2... 
- 4-' 

I - Shri-1 

; •c- 	--? 	Brc4 
I 

The charge-sheet dated 9.12.1987 issued by 

kul Jam,, Divisional Coiercial Supjntendent 

( DCS,for short ) was served upon the applicant I 
-'èin it was stated that copies of the documents 

therein as per the Appexure Ill uas being 

enclosed with the charge-sheet. it is, however,admjtted 

by both the sides that the documents were not actually 

furnished to the applicant,but that some of the 

docienta were shown to him in the office which he 

inspected. According to the respondents, this was 

sufficient compliance with the relevant rules and the 

principlefof natural justice. 

3. 	One Shri. J.).Hazari was appointed as 

.nquiry officer by the D.C.s., who conducted the 

contd. • 94 
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enquiry and submitted his report dated 17.3.1989 On 

consideration of the report the disciplinary authority 

by his order dated 12.5.89, as at inrkexure A-3 , 

imposed upon the applicant the punishment of removal 

from service with ijauediate effect. 

4. 	The applicant filed an appeal before the 

Senior Divisional Coiiinercial Supdt. ( Sr. D.O.s. ), 

aro5a, which was also rejected by the latters order 

dated 6.10.1989. It neóds to be mentio:ed here that 

by the time the appeal came to be filed, Shri !'ukul 

Jaj-i who was functioning earlier D.C.S. and who had 

7suedthe charge-sheet had assumeQ the duty of Sr. 

C.8;,,11aroda and the appeal was, therefore, considered 
- 	 z rf1 

of by him. 
* 

Aggrieved by the punishment order as well 

as the order passed by the Appellate Authority, the 

applicant has come to the Tribunal seeking the 

following reliefs;- 

N  (A ) 	The Honble Tribunal may be 
pleased to quash and set aside 
the impugned orders of discipli-
-nary authority and appealite 
authority dated 12.5.89 & 6.10.89 
and direct the respondents to 
reinstate the petitioner with 
back-wages and all consequential 
benefits arise under the services 

contd. • .5 



by holding the respondents action as 

illegal. 

(a) This Hon'ble Tribunal may be pleased to 

allow this application with costs. 

(C) Any other order or ziiLection may be 

deemed fit in the interest of justice 

may be passed.TM 

6. 	The main grievance of the applicant is that 

he was not afforded a fair opportunity to defend 

himself in the inquiry proceedings and, further-, that 

important documentupon which the Enquiry Officer and 

the Disciplinary Authority placed reliance were kept 

,7'bakfrom the applicant. It is further averred that 

th;jjs a case of no evidence and that the findin"s 
tLJJ. 	 rózd d by the Enquiry Officer are perverse. Accor- 

o the applicant, material witnesses were not 

med during the course of enquiry and that the 

Enquiry Officer also conducted himself in a partisar. 

manner. During the course of arguments, the learned 

counsel for the applicant has also brought out that 	fl 

the disciplinary authority who had issued the charge- 

sheet has in this ease illegality acted as the 

appelldte authority also 

7. 	The reaponents have resisted this O.. 

On the ground that there was sufficient evidence to 

hold that the applicant was guilty of misconduct 

alleged against him and,further, that inspection of 	1 

contd .... 6 
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all the documents having been allowed to the applicant 

the enquiry was not vitiated. As regards the furnish-

-ing of copy of the vigilance report, it is ad,nitted 

that the same was not furnished to the applicant but 

it is averred that since the inquiry Officer and the 

Disciplinary Authority had not relied upon the said 

report nor was it one of the lIsted documents, the 

applicant was not entitled to a copy of the same. 

The applicant has also filed a rejoinder 

reiterating the coritentionB raised in the O.k. 

we have heard the learned counsel for the 

parties a length and have perused the material on 

we may at the out-set state that during the 

cOf hearing1 the respondents were not able to 

..'.. 	' 	a'1lable the departrnentalrecords. It was only 

late'hat these records were furnished by the 

counsel for the respondents when the argu-

nts had already been concluded and judgment had 

been reserved. 

10. 	 On perusal of the records, we notice 

that as many as seven witnesses were cited,out of 

which six have been examined. The learned counsel 

for the applicant has sOught to irke much capital 
ILL 

out of non-examination Of the remaining witness, 

narnely, Shri P.G.Roy. However, the learned co;nsel 

for the respondents states that examin&tioi of all 

contd-... .7 
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the cited witnesses is not a mandatory requirement. We 

find much force in the contention of the respondents 

counsel. It is well-settled that if the evidence examined 

by the £nquiry Officer proves the alleged misconduct o 

the delinquent official, the non-examination of some of 

the listed witnesses would not vitiate the enquiry. But 

we must observe here that one of the star w1tnesriame ly, 

Shri Chaznanbhaj on whom the department seemed to rely 

heavily was not cited as a witness although in the list 

of documents, the stitement of this witness recorded on 

20.4.1987 during the fact finding enquiry was listed as 

one of the documents on which the department relied. We 
are convinced that having relied upon the aforesaid 

statement, the department ought to have cited and 

pid4,~iqe.,d the said Shri Charaanbhaj as witness whith has 

'otei done. We notice that this person has 	been 
rS 	

' as a defence witness by the applicant during 

urse of which he has vehemently denied the zA 
correctness of the statment dated 20.4.1987 attrjbute 

to him. He states in his deposition before the Enquiry 	!' 
Officer that money was forcibly thrust into his pocket 

and was latter taken out from the pocket by the Vigilarce 
people. 

11. 	That leads us to the question as to whether 

the £nquiry Oflicer had followed the correct procedure 

while conducting the enquiry. On going through the 
depositions of the various witnesses recor3ed by the 

COUt... 8 
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Enquiry Officer, we find that all the witnesses have 

been asked Pq questions as to whether the statement 

recorded by the fact finding off icer,whO had held the 

preliminary enquiry, was correct or not. host of the 

witnesses have stated that the deposition attributed 

to him is correCt. However, the Inquiry Officer does 

not seem to have considered it worthwhile to reproduce 

the earlier depositiOnS'f the witnesses so that the 

delinquent officer could properly exerci:e his right to 

cross_examine the witriessesS. Here we may repeat that 

tne copies of the statements recorded by the Chief 

Vigilance Inspector, namely, Shri M.L.Sharma t described 

as the 'fact finding off icer 	hereinabove ) were 

adcnittedly not gIven to the applicant. All that he was 

allowed to do was to irect those statements on a 

particular date. This in our considered vieu would not 

be sufficflt comliance with the rules and instructions 

on tie 	ject nor would it afford the applicant 

sufficient time to take copies of those statements,sC 

that the witnesses could be confronted with those 

statements during the course of the regular enqiry. 

The requiernent to give to the delinquent official the 

copies of st.atements made during the course of 

preliminary or fact finding enquiry is not an emoty 

forriality. The i-Ionule Supreme Court has in its 

judgment in the case State of JPunjab Vs. Bhagatram 

( 1975 (i) SL 2 ) held that the object :f supply 

of copies oi stateilents recorde5 during the preliwiraiy 

contd... 9 
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erquiry is that the government servant will be able to 

refer to the previous statements of witness proposed 

to be examined against him and unless the statrnents 

are given to the government servant, he will not be 

able to have an effective and useful cross-ex8inatiOn. 

similarly, the Calcutta Bench of this Tribunal in its 

judgrrent in Sankri ?ada i1ukherlee - Vs. Union of India 

& or. , reported in 1986 (21 CAT 166, held that where 

a preliminary erxuiry report had been submitted by the 

CbI which formed the basis of the allegations levelled 

against the delinquent, it was imcumbent on the depart-

-ment to furnish all copies of prelirriinaLy enquiry 

report to the delinquent as so as to enable him to 

effectively defend himself. In the instant case, a 

'lready mentioned, the •cpy of the preliminary enq'.Ury 

report submitted by i-ir.M.L.Sharma on 27.6.1987 on the 

basis of the preliminary enquiry/vigilance check 

conducted by the raidin -j party headed by him on 20.4.87 

'was not furnished to the applicant and we ae con,,inced 

that it was this report which fonied the basis of the 

charge-sheet issued by the DLciplinary Authority to 

the applicant. The learired counsel for the respondents 

has made availaDle file No.EC/161/27/601 pertaining to 

the office of DRh, Baroda, and on going through the 

same, we find that not only was the detailed preliminary 

report submitted by Shri 111.L.Sharma CVI, Ratlarn, but 

contd.0.910 
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C~~~ 
he had also annexed thereto the draft of the article 

of charge as also the suanary of evidence recorded 

during that preliminary enquiry. We ore convinced that 

the applicant ha& been prejudiced in his defence by 

nonfurnishing of a copy of the preliminary report and 

the complete copies of statement of the witnesses 

recorded during that preliminary enquiry. 

13. 	1.nother important illegality which we find 

in this case is the active role layed by the Enquiry 

Officer in examining the witnesses as also the applicant 

during the course of the erquiry. The questions have 

been put to each and every witnesses 	by ti,e Enquiry 

Officerhimself. Not only that, he has also put leading 

stioriS to the witnesses ari3 on some occassions even 

os exine them. It clearly appears t at tt 'e 
y J; 

was irerested in acting as te 

prosecutor in this case an that seems to be the 

reason why he did not insist upon the appointment of 

a presenirig officer 'who could conduct the examination 

-in-chief of the departmental witnesses. The Enquiry 

Ofilcer has also cross-examined the applicant when all 

that he wOs required to do was to put jeneral questions 

to the applicant to enable him to explain the circum-

-stances appearing against him in the evidence, 

Chamanbhai, who appeared as a defence witness has also 

been extensively cross-examined by the Enquiry Officer 

contd. • .11 
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with a clear intention to discredit him and to impeach 

his cr:dibility. This was certainly not the function of 

the Enquiry Officer who was expected and leally required 

to act impartially and not in a biased manner. He was 

discharging qucisi-judicial functions and was not supposed 

to act as the departmental representative. 

14. 	 During the course of his arguments, the 

applicantss counsel extensively quoted from the 

evidence recorded by the Enquiry Officer and argued 

that there were inherent contradictions in the different 

versions given by the witnesses. He made particular 

reference to the fact that ad:ittedly no money was 

iretly accepted by the applicant as illegal gratifica- 

..tiotthough an amount of .26/- representing the 

o éfart genuine charces were paid to him. According 

toflearned counsel the stOry given by te witnesses 

tht it was at the instance of and in the presence of 

the applicant that the said extra amount of s.17/- was 

paid to the loader,namely,Chamanbhai was highly 

improbable and that there was no reason why the applicant 

would not have directly accepted the additional amount 

of .s.10/- for himself arid to have asked the decoy to 

pay the remaining extra amount of Rs.7/- to the loader. 

Although we do not find this contention of the learned 

counsel to be entirely without substance, yet we are 

refraining from expressing any opinion on this question) 

That 4t so in view of the nature of the order that we 
propose to pass in this case. 

contd...12 
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15. 	 Last,but not the least, important fact 

which we notice in this case is the illegal exercise 

of powers of Appellate Authority by the same person who 

had acted as the Disciplinary Authority. As aireddy 

aentioned, Sh.Mukul Jain who was at that time holding 

the charge of DCS, Baroda, issd the charge-sheet 

against the applicant. When the appeal was filed by 

the applicant against the imposition of the penalty, 

the same perori was holding the office of the Sr.DC 7  

but he aid not care to find out whether he was competent 

to hear and deóide the appeal. The sid Sh.L'lUkul JajrA 

proceeded .o decide the appeal instead of referring the 

matter to higher authority for appointing somebody 

pise a s tjAPellate Authority in this case. We also 

find 4/t1ie tisciplinary Authority has not passed a 

reasoned and speaking order while imposing the punish- 

-merit. The points raised by the applicant in his reply 

to the chaçge-sheet and the enquiry report do not at all 

seem to have been considered by the Disciplinary i-utho- 

-rity, He has passed a cryptic order imposing punish- 

-merit, stating that he agreed with the findingirm of 

the inquiry )fficer. The performance of the Appellate 

Authority has been no better. even after giving a 

personal hearing to the applicant, the Appellate 

Authority gave no reasons arid passed a brief order 

which can by no stretch of reasoning be considered 

to be a spearing order. 

16. 	In view of the observations recorded herein- 

contd.. .13 
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-above and after considering the rival contentions made 

by the learned cOunsel for the parties, we are conviflCeZ 

that the enquiry in this case is vitiated and the 

impugned orders of punishment and rejection of appeal 

are not sustainaule. We accordingly allow this O.A. 

and quash the impujned orders. We further direct tat 

a fresh inquiry shall be condticted from the staqe of 

service of charge-sheet but only after the copies of 

relevant documents including the preliminary enquiry 

report ( vigilance report ) and the statements of all 

the witness recorded during the preliminary enquiry 

are furnished to the applicant. In the meantirne,  it 

hãll be open to the respondents to keep the applicaflt 

under deemed suspension as was done during the course 

of enquiry proceedings earlier, Needless to say that 
-.4 

duringith€ period he remains under deemed suspension, 

he w,ld be entitled to subsistence allowance under the 

ules. Is regards the bach-wages, we leave it to the 

competent authority to pass a speaking order on this 

aspect after the conclusion of the fresh enquiry 

proceedings as ordered abovd. We may in this reard 

refer to the judgment of the Apex Court in the case 

State of Punjab 	ors. 	W. 	Dr.I-iarbhajan Sinq 

reported as 1996 (2) SC Services Law Judgments 138,, 

wherein it was held that while remitting the matter to 

the Disciplinary Authority to follow the procedure 

from the stage at which fault was pointed out and to 

take action according to law, the Court would not be 

contd ...14 
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u5tified to direct immediate reinstatement with corequ -

-ential bntit5 which question would have to wait till 

the conclusiOn of the exuiry and the final orders passed 

t1- reiri. It ws further held that pending enquiry in suc 

cases* the delinquent must remain under deemed suspeflsiOr. 

a 

117. 	however, we consider this to be/fit case where 

costs should be awz.ded. We assess the same at s.iOOO/-

which theJresPofldel1t5 shall pay to the applicant within 

2 	ttJfrom the date of receipt of a copy of this or3er. 

with the above.jections, this O.P. is 

finally disposed of. The departentdl :ecor:is to be 

returnìed to the resporideflt5 	coune1. 

S d I- 
( T.N.ahat ) 

£•ecaber (J) 

by: 
SSN... 

:c:- f 	( -i.) 

- 	 • 

Sd/- 

( V.Radhakrishnan ) 
Member (A) 



Jr 	he Ceritra Ltdp n 	ratj'e Tribunal at AheiLldabad. 

0. A. 4 82/89 

M. 3. SoIankj 	 .Applicant 

V/s 

Union of India & Others, .. . Respondents 

List of Citations by applicant 

l.Appointixg authority-competency to issue removal order 
Art.311(3.) of Coflstjtutj, of India 

Rly servant Di.s.Appeal rules 1968 4th edition 

page 9 pare (7) Authority mmpetent to impose major penalty 

page io pare (B)"Appo:ir!tjr; authority' of staff in relation to 
imposition of penatjes of 	dismissal/removal/Compulsary ret.i ermer1t-c1arifiratiri  

Page 11 Appointing euthorty where records are not available 

Schedule of power- •tnd appointing authority. 

j 1990(12)ATC page. 388 para 18 to 21 & 69,72 
A.S.Murthy 

2The authority and the person issuing chargeskeej or 
initiating proceedirg cannot act as Appellate authority 

hrj 	:r ir wh:.le woikj ia 	DC-jssued the charqesheet and 
Apea1 was also decided by iiin-not permissible 

Please refer the pagc 269 nd 270 under the head Determination 
of ApueaL-the word InStituion of proceedings... 

c' 	1990 (.2 )388 ATCpnra 55tO59 and 61 to 63. 
A.S.Murhty 

The DCS-Aj)I was not havinC ti€. comptancy authority and power to punish the appl±cajt not- can have the dual charge. 

Rly Servants (D&A)rules 1' 

Page 4 Disciplinary action aga:i.nst the employee not under the 
tthe administrative control of the authority ,proceduraly 
wrong. 

RlvBoard's ord:c E(D&A)72flG 6-13 of 16/10/73 and F(D&A)78 RG 6).5 cJ 10 .179 	(D&A)RG-1546-7-79 

90(12)ATC388 	pra 3. 8,69to 72 

4. Prel lini nary inquiry-rep: L --nun snopi y 
The preliminary inquiry report and the files pertains to the 
same not made avajlabje to the appl.jcant-r'elied by the inquiry 
officer and returned to the concerned authority page 17,19,21 of 
the original file produce before the court 



Even the documents No.lto 17c and 21c to 25c were not in the file 
but were made available to E.O. 

Even the Tribunal was also riot able to examine the same in 
absence of proclucing.DenLal of natural justice. 
the statement made and material relied behind the back of the 
applicant is improper and violative of natural justice. 

/
AIR1982 Sc 937 para 2,3, 	 t 
State of U.P.V/s Mohd.sharif 

2 	23 para A 	 , 	 L tate   
of MP.V/S Chiniaman 

-1988(l) ATR371 para 5,1• 

Gunaridhi Sahu v/s Union Of India 

4.1992 (19)ATC659 para 1....o16 
C-Harigiri v/s Union of India 

51990(l4)ATC 99 para 13 to 17 
V.D.Joseph v/s Union of India 

5.Non supply of documents. 

1.1987 (2)ATC 205 para 4to 6 
Pattipaban Ray v/s Union of India & Others. 

41989(9)ATc21 para4 
\" 	JagannathBehra v/SO . Of India 

).]939(10)ATC565 para ahciv c.fr\\ 	 -'• 
S-cnidananu sirv;n V/ UflLOI1 Ci.. fldia 

4 199014)ATC99 para 8,9, 	i 
V.D.foseph v/s Union of India 

6.No effeotive def fence could be prepared due to non supply of 
documents before appointment of inquiry of icer since there is an 
important stage either to drop the charges after considering the 
def fence or to convert intc minor penalty chargesheet or to 
proceed with the inquiry. 

Rly Servant(D&A)rules 1968. 

page 144 Droping charges after receiving written 
def fence 

7. Inquiry 
effect of non exawining the prosecution witness 

\/i. 1990(12)ATC353,para 5,6. 
K. Chalania lab 

8.effect of non examining the key wittness 
Chaiian1aiLoader not exaniined 

1 989ATi page 29 para 10 to 20 
Dr.O.P.S .Luthra v/s Union of Inida. & Others. 

statement of 

L 



2.1990(:2)ATc35o para 5 
Trindl, panda 

3.1.990()ATC99 para 7 
V. 0. seph 

9.Burden of proof 
Onus lies on prosecution and not on applicant 

89(10)ATC565 relevant page 567,para 7. 

lO.Inquiry off icer cannot examined and crossexamined the 
applicant extensively ani no P.O.wasw appointed so performing the 
dual jole--not permissible inquiry to be vitiated. 

AIR 1958 SC6 para 9,toll,13,,20,21,24. 

2. V.D.Joseph v/s Union of India 
1990(14)ATC 99,para 7 

3.. 	1991 (18)ATC560,para 6,7, 
K.Kannanv/s U.O.Indja 

4• l991(18)ATC 33 para 
G. SElavathyv/srjjrector Social welfare 

.1987(4)ATC727para 6,7,8. 
Prernl3aboo v/s Union of India 

ll.Inquirv officer report is bias and one sided without 
appreciating the def fence and the evidence of def fence witness.. 
12.No eyewjttne;s or dj:c'ecl, vic nco substant ia t ,  na th 	chra inquiry to be vitiat. 

13.Penalty orders are pervoirse and non speaking both by D.A.and 
by Appellate Authority. 

1. l988(7)ATC552 para 6. 

R.Ramasesiah v/s GM.SoL1thern Railway. 

2 1986(2)ATR 405 ,para 8,10. 
\'7Tarlochan Singh v/sunjorx  of India 

3 .a 99o(i2)Arrc388 para 53 
\7 A.S.Muthy 

14Effec of iligal orders -to be set aside and all consequential benefits of backwages continuity of service and promotion if given to the juniors reu, ..........o be given-due to overage and with the stigna couldnot get the empioyient. 

A.SMurthy V/s Station Director. 
1990(12)ATC 388 para :o 

1991 (18)ATC560 para 7 
K . Karinan 

V\, 	 Ic\ 	CI 

() 



15.Cost of the litigation. 

cost of Rs.5000 to be atieast awarded since the applicant was 
not at fault and all iligality and lapses are at thier instance 
for the same the applicant and his entier family life ruined. 

16.Case to be decided on all points 

	

1. 	1990(12)ATC388 para 7. 
A.S.Murthy v/s Station Director 

	

17. 	Review not exhausted. 

The amendment in the n...les came on 20 /10/89 while the appeal rejected on 6/10 89 -even otherwise once the petiton admitted 
the case is not to be remitted on that ground even it may be statutory 

. 	1971 Sc 33. it should have been a preliminary objection and not at the time of final hearing. 

(c_ 

S 



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHEMDABAD 	Q; 

O.A.No. .482/89 

M. B. Solanki 
	

Applicant 

v/s 

Union of India & Others 	.Respondents. 

AFFIDAVIT 

I,M.B.Solan]çj the applicant abovenamed do hereby states and 

stating on oath as under:- 

1.1 hereby states that the respondents have not produce any file 

pertaining the vigilance inquiry and the statements and report of 

the vigilance off icerat the time of final hearing . The DAR file 

produce by them clearly shows that from page 17 and 19 that the 

other file was also made available to the Enquiry officer and the 

same was returened.The page No. ito 17 C and 21C to 25C and the 

vicgilance report was not before the Honurable Tribunal. 

2.The respondents have stated about nonsupply in their written 

statement in para 6 internal page 12 actual page 91 and claim 

confidentiality and not relied by the respondents and hence not 

to be supplied. 

3.1 have dealt the same in rejoinder para 6 internal page 5 about 

non supplying the same. 

4.The respondents now on 10/10/97 producing the said file behind 

my back and not made available to me.However my advocate have 

perused at a glance without copy of the same furnished to my 

client and is objected to produce at the stage afer final hearing 

is over and without supplying the copies is against the practice 

and procedure. 

5.As per my advocate's information,the vigilance officer has 

prepared the report and also drafted the charges and on the basis 



of the same the DCS has issued chargesheet and non of the 

documents or the file was made available in the inquiry and 

Enquiry officer has consider the same and returned to the 

authority it means that extrenious material is used which was 

behind my back and intentionally not listed in the 

chargesheet.this is against the law of SuprelueCourt in Chintanin 

sadashiv Vaishanipayanv/s State of M.P.as cited in the list of 

citation. 

6.The respondents presant stand is contradictory to their written 

statement .In written statement they have stated in para 6 on 

page 12 as under:- 

"It is submitted that the Vigilance Report was not listed 
as document.....relied upon by the department." 

now after the final hearing is over the respondent made an 

attempt to correct the error but fact remains and I hereby states 

that what is in the file produce on 10/10/97 is nor made 

available to me in the inquiry nor before or after the same and 

therf ore it amounts denial of principles of natural justice and 

fair play. 	 f) 

AFFIRMATION 

I,M.B.Solanki do hereby states that what is stated in the 

aforesaid affidavit para ito 6 is correct and on adivse of my 

advocate and I accept the same and I have not supressed any 

material fact. 

Solemly affirm before me on 13/10/97 

M.B.Solanki 

I identify Shri M.B.Solanki the applicant and he has affirm and 
si( 1-te affidavit in my presance before me onl3/l0/97. 

KK Shah 

Advcate for applicant. 	 M.B.Solanki 
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1' z3.N. Desai, 

( 	
At & JP.O. ad1ar, 
Vs; 6aiyan, Dist. 	Jrat 	 o.. 	1icant 

(Advocate; 1ir. G.R. 1a1hotra) 

Union of India, tbroug. 
The General aracjC.r, 
e stern Re i 
1iurchc6te, 

BQrrc.oay - 400 020. 

TO Divisional Railuay iaflCçer, 
ombay Qntrai, 
cst(rn  

Bombay central. 

2he 6enior i).Lv1s1011l ComrL1rcl 
su:..erintendti 
i'iesterr Railuay, 
Bombay Central. 	 ••• Rs.ondents 

L-dvocate; r. R.1. Viri) 

)./424/91 

iteci 

per; 	EorYble fir. 	-p.C. 	Kannur, 	i.iethrr(J) 

The a 	licaut has iliad the above 0 	under 	ectlor 	19 

str 	1vc 	r1unCl' 	ct cl1t 	Je LOliO\ - 

14 
, 	) .Ja1 	-t 	ori 	i 	e. 	.cr 	or ..i. 	... 	ay 	O_tral 

b 	direct_ to 	et alae the arcr intinCt. 

- 	to -t 	aplicei. 	at .-,nrIe):uro  0... 	üie 	•).etion 	anc. 

to 	ut bacJ 	J!C C 	.licanL on 	..hL ost 0± 	aior 	eser- 

vCtiOn Clark 	ith eftect frum 11-1-)i cue 	.iLh luli 

bac: 

() oWer re1i 	C 	uCCme.:. IlL 	in Lh 	ifl:.CLj 	u- 

Con -c. .3/- 



2. 	'he c CSC of the aplicarit is thctt 	was initially 

apointce as Locc,  Cleaner under the RCSGndCnS on 4.6.66 ar.d 

he was subseciucritlY 2rornotee Cs 30cend 20.reman in the year 

1971. In the year 1179, the a)licaril: was declarad c-s sur-

plus stE-fl in LCcO aria. as such was utf1±d for sometime as 

Goods clerk from 17 to 167 end thereafter was osted C 

assenccr aookiri; Clerk Rcscrvatiori) . the applicant 'aS 

further promoted as senior booking C1rk in 138 and posted 

at Navsari. While he was worYir1 as denier cooking Clerk, 

V 	 ha v.'as chargesheetee vide rflerT.o aCted 23.1.8. t-nnexere -2,. 

inquiry was held in accordance with L - R ",iles aflu tiikD  

Inuiry Officer vide his re'rt aCted 1. lU. O u-erincxure -6) 

hel that the applicant was not guilty of comIittinc; any acts 

of CaTh- iSSiOn or ommission as alleged in the cnargc sheet. 

co.y of the Iriciu fry ke.ort was furnished to the applicant 

and he also submitted C representation on 21.10.90. the 

disciPlinarY authority 	cd) without affording a show-cause 

,- 1ce regarding the enhancement of punithment, by the order 
:' 

held the ap elicant guilty of charqes and awar- 
A 

pun!shrine of urmovl  roia service" 	rinexure -i) 
• 

djrit the unih lLrt oLue!* 	 to thc ce - 

uthority on 4.3. 1 Lint,iexure -8) . 	the .ppe ll -ce 

after heer:.riu the a;-ljceut vi-de oreer dated 13.5.91 

nnexure ) reduced the punishment t "cpulsory retirement 

from service". The tpe1late stior-ty 	the feilo•;in 

order - 

"ersonl nearing had been are nt. t you on 1.4.'i. In 

your appeal falee on Pe e4 L.s; )Ut one pira, you had 

meritionee your afencc Couril 	m.V* jC±, retired 

Con Lc . 



and poeeded with t.e inuiry. 2he procedure adc 
.----- 	. 

qr 
Inquiry Officer was again;t hule 417) of the 

t' 
Li è 	 v. fi 

e:quiry Lfficer vlde LIS report submitted to the 
'V 

Inquiry Officer thereafter dropped these twO witnesses 

ed 

/BD wOuld COIIL with you for personal herincj. How-

ever, you curfle with .3hri uhagwat, Divl. secretary, WRU. 

hri .V. 1esai, Retired /EIN did not come with you. 

2. YOu have given assumption in Qp.)eal tret ticket. io. 

4364 migl- 
; L 

have been issued out of series prior to 1.4.88 

whereas the ticket has been issued on 1.4.88 which Is as 

or accountal and issue of ticket 	DiC Book. It has 

also been found true that you reserved berths for pass-

enger in 941 J)c1• of 2.4.1-88 without collecting reserva-

tion and sleeper charges on 30.3.1.88. For charge No.3, 

a benefit of doubt is given tj you. Due procedure has 

been followed in handling .he case. -oking to all 14 ,  

aové, punishment i6 reduced as unuer;- 

CuPU-CiRY Ri 	 cRu 	RV 105 U  

3. 	The applicet has challengeo the orers of the Ices pon- 

dents mainly on Uc following grounds;- 

(±) IWO prosecution witnesses were cited a the main wit-

nCSses in the charqe sheot. however, tricsetOii not 

at end the eniuiry insice 01 several requests. .he 

authorcty, clearly he Ic the none of the 

C1.arges were establisha. lI- c disciplinary athority 

disagreeing with the lriuiry ufticer imposse Je pUt'ii- 

shmer't of removal without issuin. noi,ice 	to the appli.- 

cnt to the eJ:ect. that he was to disagree ;ith the 

Contci..5/- 



Inquiry Officer's finding and to show-cause wlly : the 

applicant should not be imposed punishment. under the 

R Rules. The order of the disciplinary authority 

is therefore liale to be quashed. 

(jjj)The bppellat& kuthority while reducing the penalty 

from termination to that of cpulsory retirement frcc 

service d_d not consider the- various rounds taken in 

:' the appeal. 	he opellate uthorlty ought to have 

considered the fCc thot roecution did not examine 

any witnesses and the documents on which prosecution 

relied upon were not introdt1ced in the 	R inquiry in 

terms of Rule 917) of the Rules. The order of We 

ipoellate -wthority is Werefore liaols to be quashed. 

(iv) 2he disciplinary authority as well as the :ilate 

ut1xority has shifted the ordari of ruving the charge 

on the aplirit a u'e prosecution utterly failed to 

any )rOsecut.lon witnesses or properly intro-

be documents. Th whole inquiry is therefore 

d on account oz breach Of the mandatory rovi- 

f R   	Rul' 	 t  

Th responcants in their reply cicriiud the alleatioriu 

and statd that the discilirwry authority Lao hc: lo the aoli- 

cant guilty of charges lvlled 	!n L. him ane lo recorded 

the r ;osons Thile ?.lri th order of slremovalls. the 

hateuthority had revLawe oe punishmnt. 	sed cud 

reduced 	same tL that of"cpulsory retire ant'. ih res- 

ondorits also ó cried that unishrenr of com)uior rarent 

WCS LOO 1-1 L1 o 	We iflc. 	wci V.it-aeu. 	ruru 

dun 



- 

to failure to examine the wltnc'sses rcferru uc in the churje 

sheet, it Was statee that the Inuuiry Officer had recurud 

the reasons ror rxou examiriinj tbc statement 01 Lh(_- siQ )rC)-

secution. 

i4e have heara '.r. iialhotre for the 	Licut and r. 

Vin LOL the ros9onQen. 

Sir.i 1ialhotra referred in detail the 	Rules end 

state6 that iri terms of rule 9k 17) , the 7.'tne55g on ehalf 

of the 	oscution shli be exain, cross-examin. or re- 

examined enci if necessary, recalled. kowever, IC thIs case 

the :;rosacution riuve exaninee an: rcsece'Ion \•,' CaC or 

introduced Lhc dOc:enes in accoda 	with the hul. th 
whole ineui 	report is therefore lie;l.: to be struck down on 

this crroud alone. he iso subrni LtL.d 	in 	case th 
ncjuiry Officer absolved the JiicCnt-  in rs.ct of all he 

three chagos. nihe disciplinary authority did not agree .ith 

the inquiry Officer. The disci.linary authority without 

issuinj any notice to the ailicant that he was disagree:nu 	H 
with the Inquiry Officer and to show-cause why action should 

nQt be 	ken to im3ose the unishm.nt of removal on the Cjlj- 

't\roceedeci )ith the matter and im:osed the punishment. 

This acion of the dic1plinar authority is cots ar to the i 
rincs of natural Justice and is therefore lia1e to be 

I,  q3 	In this connection, hL referra tu the Juajment of 
thc'lcutta bench of 	in 	e cuse of Q'iitLarerìjan iiazurL- 

darvs. Union of India & Ors. iL (1993) 1 C..'2. 323. In 
that Case, the disciPlinary authority did nut ore 'lth the 

inngs Of the Inquiry 0fficer and carcie to th conclusion that 
the a.)licant WaS guilty of the charj- 5 . i_-L Cccurdin.ly 

Con t.ci..7/... 
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7 	sed the penalty of reduction of pay to the last stage, which 

order was challenged in the said .).A. i'fter hearing ap)eals, 

the Tribunal struck down the punishment order of the disci-

plinary authority. Tho following observat.Ors of the Tribu-

nal at Pare 5 are rulovant;- 

'!he main thrtst of the argumonus advanced, by A.r. 3alai 

atterjee, the learned counuci foi d-ie applicant is 

at the discilinary authoriLy gevc no notice whatso-

ever to thu Cp2licant that be wE to disgro with the 

Iriry (ficer 's fi qu 	 ncirigs. 	ure furoirh,irr a copy of 

tie Inquiry ufficer 's re:ort to :.he ap1ic,o woula not 

be suficiorit ,•hra the discipliner authority 

to disagree with the Inquiry officer's findings exorier- 
* 	

eting the a lice:t. 	i.ncc \hu Iniry etficor excriara- 

ted ie a 11cnt from the caru levelled eaint him, 

;Cs ha,Ldly anythin: for uh' 	a)plicant to rcrusunt 

'~A. rV,, thu same. I 	was, thoro:or, 	sutcenly confrcn- 
t,**. 	.) 

ti Lh the dsclirar auLori 	's ord.r irosin= 

nis no 	- 

ri i'aihoLra 15 o re.Lerru ,Othe 	judunt c:
7. 	

the 

Gu,Jarat high Ourt in uric ce of -L-avjee 	unje 	vs. 	uLL t 	Urs. 

132 (i) 	498. In that case, the hOri 'ble Iigh Court 

observed that Ue discilincry authority is rquired to 

a 'scaking Crder'. 	s the order of remcval 2ssed in that 

cases a cry: Lic Oi.er, the court strucc utjn tb sam. .. 

2erosai of the order of thu ciiscipiir1er,1 c thorL; in this 

case -rinoxura '- -li 	caueo dcuaiiud rL-aS0c1S fur mJCsn(: 

the cnaltv i removi. _I.i; jud.nu .rtore is not 

o)l!c:ole to th 	CLS of the cOOC. 

Con 	. .B/- 
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Shri Vin, counsel for the respondents submitted that 

the inq.iiry was undertiken in terms of the i)R Rules and the 

disciplinary authority imposed the order oi removal from ser-

vice based On evidence and the Appellate Uthor:Lty reduced the1 

punishme:nt to "cnpulsory retirement". He stated that the 

inquiry was in accordance with the Rules and cannot be chall-

eriged. 

.,We have carefully considered the submissions made by 

the counsel and also perused the records of the case. 61hri 

Maihotra, the learned counsel for +jc aolicant submits that 

the disciplinary authority gave no notice to the applicdnt that 

he would disagree with the Inquiry OffJ-cer 4 findings. In 

suport of his submission, he referred to the judgment of the 

Calcutta Bench of the C...... in the cetse of Chittaranjan iazu- 

mdar vs. uoi (1993 	Lnd that tne 3uareme:'  

Court in the case of .tCte of Rajasthan vs 	e>eria 198 
(i) 30 SLJ 379 has held tha. the disciplinary authority can 

disa;ree :ith tne findings Cirived at by tha incuiry Officer 

and without issuing any show-cause notice to the deli.nguent 

30vt. srvarit, act upon his own conslusions and ios any 

ih only requirem(z-nt ± that the disciplinary 

( 	i 	.:'thb1 must recoi. d r~_-_z%sons for his asareement .'ith th 

Of the In:uiry fficr. In such CCSCS, the uronc 
.47  1d that thr is no violtjon Ot natural jUtic. 

- 	of the a ::ova, we rjct tha cr1ttnti 	of th alicat 

that the Order of th d cL)linar autorjt, is 1ia 1 , t cj 

cuashc on this rund. 

ulc 	17)  
reads as ioljOus; 

Contd. . 
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'n Ue date fixed for We inquiry, the oral and ducu- 

rit: ovdericc; by JJ-ch the urticls of char 	ar 

prouosecl o be proved, shell be 'roducud b. or on behalf 

o: the diucip.inary authority. lh witr1es3es shCll be 

examined by or on beheif ol We rsentinc 	icer, if 

an 	r1 tey e ;ross-exauined aby or on OeflCif of the 

aili.:ay ervnt. ihe .reuonng dificer, if ui, shl] 

e enti Lie--u -Co re-examine Je itne- on ard )OI LS 

on whicji the-' have beencru.;-exariraC, ut flOL on any 

new metLer witht the leave of in•uiring authori. 

We in irinc authority tray iso ut such qLICSLI;urs to 

the itncses.s iL thinks fit." 

in s;ite of Lhe mandatory provisions of the rules, the inuuir 

oticer i:ai1-u to examine any one o tao prosecution v.'itne- 

sses Cl 	in W chrre- sI.eut.. 	... fin. Jic L 1t 

/ Of 	o tile Vilnc 	in c,,  0: the 	s on r 

cr x n:n 	 on ehlf Of 	: c Lun 

' 	Uo f 	1ts in sU 	J.  a 	chre. 	In 

:and.tury)rovison: O alia ruias the 

t 	 thout axe: rari J witncsea r€cievC in evidence all 

the documents. aOw these documents were receivej in evidence 

has not been a xlainud by We riquiry Officer. 'he discipli- 

nary authoritc had drCwn certain nf.. renc 	on 'd.c ba'sis of 

ccrtein er1,c.].&3 in L1C book which 	re never inttoauce-j in 

evidence. 	aicjpliner: aethQrf; anu t1 dp)e 1it Cutho-' 

rity ha plc.d reliance on such o C itunts to coma to a 

ing that th aPplicant was guilty of certcin charges regard- 

ing alleged iss 	Of C ticket cnd Lha 	he alicant ia L 

to collect cr Lain servation chCres. ,e a1-e of ah viCw 

ConlO-/- 
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b 	tue 	IflquirY 	tLicer 	o d15t1  

thc.t tbe PrOCE-ciure 	f01i0wC 

the 	rOSeCC 	Ofl witbS 	CflU to 

the oral 	v1dC 	o 
5e with 

th 	docurnet5 rel1- 	uj ofl in th 

take; jntO the evidence 

bein 	taken into his reoords in 
argeSh 	t without their 

is 	s11€lY ir:rC,2ulr cdhC5 
accOrdce with the r.les, 

the a,iica' 	those dOcUflflts which 

prejudice 	the case o 

CCCOJUC 	iJi 	J 	rules OLtLt 	iOL tO 

SnOt 	rOV 	in 
.. 

by 	_nuir 	ic-r. 
bn tLC use 

ot the vew th 	the cerCnl 
are therL0re 

s 	s tot1l 	un_ 	cUry 
t 	in t is 

enqrJ 
the 	in11UiL rt 	1ri 	rOcCiLL 	ne 

obsLrV-flJ 
the 

cr; 	ther.forC, 	s€. 	asi 
e; 	or 	.rovfl 

also the or of 	thc ajllCe act OL- 

:un.i5 	Order 	s 

Jie 	cnisr1nt ordr is set aside, 
-i) . 	s 

;jll be entitLa to L-CinstatetL 	... L 

r. 	a)licant 

the r 	oren5 shli COL)1Y \1 	U••i 

u:ntial • 
3 months ir 	thL 	O. 	rcceir)t Ut 

judient within 

the 	is al 1Ov.eC 	in 	the aove 	terrs. 	o 
of this order. 

cOStS. 

- 
0 

,(v. 	RadakriShnarh1 
.C. 	iarinan) 	 iiertber () 
'ebcr J) 

hi 


