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Manilal Bhalabhai Solanki,

Add 3 Block No.44,Aavsodia,

Ankur Co-Operative Housing,

Society, Nr.water Tank,

Railway Station,

Kalol. Applicant

Advocate Mr .KeKeShah

versus

1. Union of India, Through 3
The General Manager,
Western Railway,
Churchgate,

Bombay -

.zw -8r. Divisional Commercial Supdt.,
A '.\-Dj.v.tsional Oftice, Pratapnagar,

&\ 10Wi Western Railway,
1,5 & =

onal Commercial Supdt.,
sgonal Office, '
n Railway.,

oda. Regpondents

Advocate Mr .N.SeShevde

JUDGMEWNT

0.a.482/89 Dates 28.71.98
Per Hon'‘ble Mr.T.N.Bhat Member (J)
1. The applicant in this O.A* was working

as Head Booking Clerk at Asarva Railway Station in

the Baroda Division of Indian Railway, when on

copfd...3
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4 2,3?\ The charge-sheet dated 9.12.1987 issued by

3 v
©)
20.4.1987, the vigilance party of the Indian Railways

allegedly laijd a trap, during the course of which, it

is alleged, the applicant was caught red-handei

accepting the amount of ®.10/- as illegal gratification

for himself and #&.7/- for one Shri Chamanbhai, who was
working as a Loajer at that place. It is further

che
alleged that, shri Iswarlal, Constable was sent as a

decoy to get“a scooter booked at Asarva to be carried
to Himatnagar station. It is,however, aimitted that the
applicant himself 3id not take the dmount:fillegal
gratification but that at the instance of the applicant
an amount of ®&.17/- was paid to the said sh.Chamanbhai
Loader, who accepted the same -on behalf of the appli-

-cant.
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%ié;’k ’xne ein it was stated that copies of the jocuments
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—»’mentioned therein as per the Appexure III w;: being
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enclosej with the charge-sheet. It is,however,admitteqd
by both the sides that the documents were not actually
furnished to the applicant,but that some of the
docuaents were shown to him in the office which he
1nspected. According to the respondents, this was
sufficient compliance with the relevant rules and the

principquof natural justice,

3. One sﬁri JeNeHHazari was appointei as

Enquiry officer by the D.C.S., who conductei the

contieeed
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enquiry and submitted his report dated 17.3.,1989, On
consideration of the report the disciplinary authority
by his order dated 12.5.89, as at Annexure A-3 ,
imposed upon the applicant ¢he punishment of removal

from service with imnediate effect.

4. The applicant filed an appeal before the
senior Divisional Commercial Supdt. ( Sre DeCeSe ),
Barodja, which was also rejected by the latter's order
dated 6.10.1989, It neads to be mentioned here that

by the time the appeal came to be filed, Shri Mukul
oq

..Jain who was functioning earlier;D.C.s. and who had
"\‘_'\ -

as the order passed by the Appellate Authority, the

applicgnt has come to the Tribunal seeking the

following reliefss-

“ (A ) The Hon'ble Tribunal may be

- pleagsed@ to quash and set asidd
the impugned orders of 2iscipli-
-nary authority and appeallte
authority dated 12.5.89 & 6.10.89
and direct the respondents to
reinstate the petitjioner with
back-wages and all congequential
benefits arise under the services

contde..e>
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by holding the respondents action as
illegal.

(8) This Hon'ble Tribunal may be pleased to
allow this application with costs.

(C) Any other order or direction may be
deemed fft in the interest of justice
may be passed.®

6. The main grievance of the applicant is that
— he was not afforded é fair opportunity to defeni
himself in the inquiry proceedings and, further, that
important document#upon which the Enquiry Officer and
the Disciplinary Aﬁthority placed reliance were kept

4€3§11'””Ba§k®from the applicant. It is further averrei that

ihiﬁpis a case of no evidence and that the findings
~% [ 2

e 3 by the Enquiry Officer are perverse. Accor-

Boquiry Officer also coniucted himself in a partisaf
manner. During the cQurse of arguments, the learne3i
counsel for'the applicant has also brought out that
the disciplinéry authority who had issued the charge-
sheet has in this case illegality actei as the

appellate authority also,

Te The respondents ﬁave resisted this O.~.
on the ground that there was sufficient evidence to
hold that the applicant was guilty of misconiuct

alleged against him and, further, that inspection of

I contd'o.o6
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all the documents having been allowed to the applicantfﬂ

the enquiry was not vitiated. As regards the furnish-
-ing of copy of the vigilance report, it is ajmitted
that the same was not furnished to the applicant but
it is averred that since the Bnquiry Officer and the
Disciplinary Authority had not:relied upon the said
report nor was it one of the listed documents, the

applicant was not entitled to a copy of the same,

8. The applicant has also filed a rejoinder

reiterating the contentions raised in the C.A.

9. Wwe have heard the learned counsel for the
parties ac length and have perused the material on

, x“]}; d. Wwe may at the out-set state that during the
\Pcﬁuggg\bf hearing, the respondents were not able to
'~5»; %?14w
: ;Yailable the departmental:records. It was only

.
‘ v‘l“".'l
WLt ; “ u_-;
B9 lgtqs’ghat these records were furnished by the
W N \\5 iy,
RN counsel for the respondents, wheu the argu-

ts had already been concluded and judgment had

been reserved.

10. On perusal of the records, we notice
that as many as seven witnesses were cited,out of
which six have been examined. The learned counsel

-//// for th? applicant has sought to make;much capital
(3

out ofAnon-examination af the remaining witness,

namely, Shri P.G.Roy. However, the learneid counsel

for the responjents States that examination of all

Contd" eeo® 07
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the cited witnesses is not @ mandatory requirement. We
find much force in the contention of the respondents’ ;
counsel. It is well-settled that if the evidence examined;
by the Enquiry Officer proves the alleged misconduct of .
the delinquent official, the non-examination of some of
the listed witnesses would not vitiate the enquiry. But
we must observe here that one of the star witneéé?namelg
Shri Chamanbhai on whom the department seemed towfely
heavily was not cited as a witness although in the list
of Jocuments, the statement of this witness recorded on
20,4.,1987 during the fact finding enquiry was liste3 as
one of the documents on which the department relijed. we
are coavinced that having relied upon the aforesaid

vl

& g}stqgement, the Jepartment ought to have cited and

LA R, %
4

bkb@p e3 the said Shri Chamanbhai as witness whi€h has
a i ¥
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done. We notice that this person has 'been

g

4 as a defence witness by the applicant during

PR

urse of which he has vehemently denjei the x#

"rcorrectness of the statment dated 20.4.1987 attributes

to him. He states in his deposition before the Enquiry

oAb s bt . "—*M >

Officer that money was forcibly thrust into his pocket
ana was latter taken out from the pocket by the Vigilance
people. |

Yooy

3
11. That leads us to the question as to whether

the  Enquiry Officer had followed the correct procedure

while conducting'the enquiry. On going through the

Jdepositions of the various witnesses recordel by the |

contd... 8




Enquiry Officer, we £ind that all the witnesses have
1le
been asked fie questions as to whether the statement

*

recorjej by the fact finding officer,who had held the
preliminary enquiry, was correct or not. Most of the
witnhesses have stated that the deposition attributed

to him is -correct. However, the Bnquiry Officer does
not seem to have considered it worthwhile to reproduce
the earlier depositionJOf the witnesses s0 that the
delimquént officer cOu&d properly exerci:ze his right to
cross-examine the witnessess. Here we may repeat that
the copies of the statements recorded by the Chief
vigilance Inspector namely, Shri M.L.Sharma { described

as the “fact finding officer® hereinabove ) were

‘admittedly not given to the applicant. All that he was

allowed to 30 was to irgpect those statements on &
particulaf date. This in our considered view would not
pe sufficjent comp:liance witn the rules and instructions
on theg§a;ject nor wouli if afford the applicant
suffiéient time to take copies of those statements, sC
that the witnesses could be confronted witl. those
statements during the course Of the regular enquiry.

The requirement to give to the delinquent official the
copies of statements made Juring the course of
prelimirary or fact finding enquiry is not an emoty

formality . The Hon'vle Supreme Court has in its

judgment in the case State of Punjab Vs, Bhagatram

( 1975 (1) SLR 2 ) nhela that the object "of supply

of copies of statements recorded Juring the prelirirary

contd...9
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enquiry is that the government servant will be aple to
refer to the previous statements of witneséf%roposed

to be examined against him and unless the ézétnments
are given to the government scrvant, he will not be
able tO have an effective and useful cross-examination.
similarly, the Calcutta Bench of this Tribunal in its

judgment in Sankri Pada iiukherjee Vs. Undon of Ind ia

& ors. , reported in 1986 (2} CAT 166, held that where

a preliminary enquiry report has been submitted by the
CBI which formed the basis of the allegations levelled
against the delinquent, it was imcumbent on the Jepart-
-ment to furnish all copies of preliminary enquiry
report fo the delinquent &5 80 as to enable him to

‘. _ . effectively defend himself. In the instant case, as
«alrtaay mentioned, the cupy of the preliminary enquiry
report submitted by iir.M.L.Sharma on 27.€.1987 on the

p§51s of the preliminary enquiry/vigilance check

s i
1

copducted by the raiding party headed by him on 20.4.87

Ade

"2 wawdﬂ'ués not furnished to the applicant and we are convinced

that it was tnis report which formed the basis of the
charge-sheet issued by the Disciplinary Authority to

the applicant. The leanred counsel for the respondents

o ok VAL b tnn st < Srn sl

has made availacle file No.EC/1€1/27/601 pertaining to

the office of DRii, Baroda, and on going through the ’

b

v/{;/' . | same, we find that not only was the detailed preliminary

report submitted by Shri il.L.Sharma CVI, Ratlam, but

contd....10
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he haj also annexed thereto the draft of the article
of charge as also the summary of evidence recorded
during that preliminary enquiry. We are convinced that
the applicant has been prejudiced in his Jdefence by
non-furnishing of a copy of the preliminary report and
the complete copies of statement of the witnesses

recorded Jduring that preliminary enquiry.

13. Another important illegality which we find
in this case is the active role played by the Enguiry
Officer in examining the witnesses ac also the applicant
during the course of the emquiry. Thé€ questions have
"~ “been put to each and every witnesses oy the Enquiry
Mﬁ; Officer himself Not only that, he has also put leading

ugstions to the witnesses and on some Occassions even
;3b cros‘ exaiineu them. It clearly appears that the
! \ / IR SN f
angnquiry//f‘icer was intkerested in acting as thne

D
"

prosecutor in this cacse and that seems to be the

Ty

reason why he 313 not insist upon the appointment of

a presenfiing officer who could conduct the examination
-in-chief of the Jdepartmental witnesses. The Enquiry
Ofiicer has also cross—-examined the applicant when all
that he was required to 3o was to put jeneral questions
to tlie applicent to enabie him to explain the circum-
-stances appearing against him in the evidence,
Chamanbhai, who appeared as a defence witness has also

been extemsively cross-examined by the Enguiry Officer

contd...11




with a clear intention to discredit him an2 to impeach
his crzdibility. This was certainly not the function of
the Enquiry Officer who was expected and levally required
to act impartially and not in a biased manner. He was
disc arging quasi-judicial functions and was not supposed

to act as the departmental representative.

14. Curing the course of his arguments, the
applicants's counsel extensively quoted from the
evidence recorded by the Enquiry Officer and argued

that there were inherent contradictions in the Jifferent
versions given by the witnesses. He made particular
- reference to the fact that aduittedly no money was

alrectly accepted by the applicant as illegal gratifica-

) -tlon agthough an amount of ks.26/- representing the

’Eorregy}aui genuine charges were paid to him. Accoriing

\5¢ifb to{ learned counsel the story given by tie witnesses

\'~€hat it was at the instance of and in the presence of

the applicant that the saij extra amount of gs.17/- was
paii to the loader,namely, Chamanbhai was highly '
improbable and that there was no reason why the applicant
would not have directly accepted the additional amount
of ®&.10/- for himself and to have asked the decoy to

pay the remaining extra amount of &s.7/- to the loalder.
Although we do not fiind this contention of the learned
counsel to be entirely without substence, yet we are
rerraining from -expressing any opinion on this questioni

That'&s s0 in view of the nature of thé order that we
hh.—

propose to pass in this case.
cont?...12
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15. Last,but not the least, important fact
which we notice in this case is the illegal exercise

of powers of Appellate Authority by thé same person who
had acted as the Disciplinary Authority, As alreddy
mentioned, Sh.iMukul Jain who was at that time holding
the charge of DCS, Baroda, issuwed the charge-sheet =
against the applicant. When the appeal was filed by

the applicant against the imposition of the penalty,

the same person was holding the office of the Sr.DCS,
but he aid not care to find out whether he was cOmpetent

to hear and dec¢ide the appeal. The sasid Sh.rukul Jain

7:-pr0ceeded to decide the appeal instead of referriag the
i L |

'S

’f\ higher authority for appointing somebody

glse §§;Eﬁ' Appe llaee Authority in this cacze. We also
find'éggi'the Disciplinary authority has not passed a
reésohég and speaking order while imposing the punish-
-ment. The points raised by the applicant in his reply
to the chagge-sheet and the enquiry report Jdo not at all
seem to have been considered by the Disciplinary #utho-
-rity. He has paséed a cryptic order imposing punish-
-ment, stating that he ajree§ with the findingins of
the Enquiry Officer. lhe performance of the Appellate
Authority has been no better. Even after giving a
personal hearing to the applicant, the Appellate
Authority gave no reasons and passed a brief order
which can by no stretch of reasoninj be coansijered

to be a speaxing order.
16. In view of the observations recorded herein-

contleeel3
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-above and after considering the rival contentions made

by the learned counsel for the parties, we are convinced

that the enquiry in this case is vitiated and the
impugned orders of puhishment and rejection of appeal
are not sustainavle. We accordingly allow this O.a.
and quash the impujned orders. We further direct that
a fresh inquiry shall be conducted from the stage of
service of charge-sheet but only after the coples of
relevant cocuments including the preliminary enquiry
report ( vigilance report ) and the statements of all
the witneégeiecorded during the preliminary enquiry

are furnisﬁéé to the applicant. In the meantime

e it

shdall be open to the respondents to keep the applicant

‘under deemed suspension as was Jone during the course

of -enquiry proceedings earlier, Needless to say that

o o-ad

, = 2 1
., duringithe period he remains under dJdeemed suspension,

2is. S
&

. he_ﬁ9 13 be entitled to subsistence allowance under the

o
. BN A

5;1,;u1es. As regards thé back-wages, we leave it to the

competent authority to pass a speaking order on this
aspect after the conclusion of thé fresh enquiry
proceeiings as ordered abovd. We may in this regard
refer to the judgment of the Apex Court in the case

State of Punjab & ors. ¥s. Dr.Harbhajan Singh

reported as 1996 (2) SC Services Law Judgments 138,

wherein it was held that while remitting the matter to

the Disciplinary Authority to follow the procelure
from the stage at which fault was pointed out and to

take action according to law, the Court woulid -ot be

contd ...14
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justified to direct immediate reinstatement with comsequ-
—ential benetits which question would have to wait aill

the conclusion of the enquiry and the final orders passed
therein. It was further held that pending enquiry in such

cases, tre delinquent must remain under Jdeemed suspension.

a

; 17. However, we conslider this to be/fit case where

¢osts;sbop15 be awarded. We assess the same at %s.1000/-

thcﬁ;tpelrespondents shall pay to the applicant within

from the 3date of receipt of a copy of this order.

87 with the above Zirections, this Q.A. is
f£inally disposed of. The Jepartaental records to be

returned to the respondents’ counsel.

sd/- Sd/=-
( T.N.Bhat ) ( Ve.Radhakrishnan )
sember (J) Member (A)
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In *he Central Ada'‘nistrative Tribunal at themdabad. <Egg;>

0.A.482/89

M.B.Sclanki .+« Applicant
V/s

Union of India & Others....Respondents

List of Citations by applicant

1.Appointing authority-competancy to issue removal order
Art.311(1) of Constitutic: of India

Rly servant Dis.Appeal rules 1968 4th edition
page 9 para (7) Authority -~umpetent to impose ma‘jor penalty
Page 10 para (8)"Appointing authority" of staff in relation to

imposition of penalties of dismissal/removal/Compulsary
retierment-clarification

Page 11 Appouinting author.ty where records are not available
Schedule of powers anad appointing authority.

\\/i< 1990(12)ATC page 3198 para 13 to 21 & 69,72
A.S.Murthy

2.The authority and the person issuing chargesheei or
initiating proceeding cannot act as Appellate authority

Shri  Tain while working =g DO%-issued the chargesheet and
Appeal was also decided by him-not permissible

Please refer the bage 263 &nd 270 under the head Determination
of Appeal.-the word instituion of proceedings...

N N 1990 (12 )388 ATcCpara 55to59 and 61 to 63.
Qgg A.S.Murhty
?”»A@uThe DCS-ADI was not having the compstancy authority and power
IA§§k to punish the applicant nor can have the dual charge.
% =
/7

\ Rly Servants (D&A)rules 19:c

Page ¢ Disciplinary action against the employee not under the
# the administrative control of the authority ,proceduraly
K,Q\& ¢ wrong,
\ Q@ Rly.Board’s ordeacr WB(D&A)72RG 6-13 of 16/10/73  and
* E(D&A)78 RG 6+)5 of 10 1.7% .8 (D&A)RG~1546~7-79,

\J}890(l2)ATC388 para €1 .€8,69t0 72

4.Preliminary inquiry-rep.it -non supply -
The preliminary inguiry report and the files pertains to the
same not made availabie to the applicant-relied by the inquiry
officer and returned to the concerned authority page 17;29,21+0f
the original file produce before the court

.
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Even the documents No.lto 17¢ and 21c to 25c were not in the file
but were made available to E.O.

Even the Tribunal was also not able to examine the same in
absence of procducing.Denial of natural justice.

the statement made and material relied behind the back of the
applicant is improper and violative of natural justice.

Q. X-AIR 1982 SC 937 para 2,3, A kle (LY § v 1 3

State of U.P.V/s Mohd.sharif Samlemn: ﬁ&amgﬁa\ ﬁﬂwaCch4‘¢q~

e

2 AIR 1961 SC 1623 para, 9,10 Pee o 16 P&\M 5 I %
O . State of M.P.V/S Chintaman ¢ )
& 3.1988(1) ATR371 para 5,5.

Gunandhi Sahu v/s Union Of India

4.1992 (19)ATC659 para 1.t0l6

v} "Harigiri v/s Union of India - ¢
“\//// &¥44}/Jeﬁfﬂ

5,1990(14)ATC 99 para 13 to 17
\,/”Q.D.Joseph v/s Union of India

5.Non supply of documents.

© 1.1987 (2)ATC 205 para 4to 6
’[\v/,/" Pattipaban Ray v/s Union of India & Others.

22 1989(9)ATC21 parad
JagannathBehra v/sU.0f India

}.1989(10)ATC565 wara ahove G, -7", ‘\ Q"'K@N“A(’” ) CS\""”A}
\V// Sachidanand Singn v/s union cL lndia

\/41990‘\?14)”099 para 8,9, 15, 707

V.D.Joseph v/s Union of India

6.No effective deffence could be prepared due to non supply of
documents before appointment of inquiry oficer since there is an
important stage either to drop the charges after considering the
deffence or to convert into minor penalty chargesheet or to
proceed with the inquiry.

Rly Servant(D&A)rules 1968,

\L/pdge 144 Droping charges after receiving written statement of
deffence

7.Inquiry A
effect of non exawining the prosecution witness

(o) \/1 1990(12)ATC353,para 5,6.
K.Chalamaiah

8.effect of non examining the key wittness
ChamanlalLoader not examined

1L/1989ATR page 29 para 10 to 20
O Dr.0.P.S.Luthra v/s Union of Inida & Others.



2.1990(12)ATC350 para 5 '/\,

\//// Trindhz panda

3.1990(44)ATC99 para 7
V.D.Yuseph

9.Burden of proof '
Onus lies on prosecution and not on applicant

Q/ﬁag(lo)ATcsss relevant page 567,para 7.
10.Inquiry officer cannot examined and crossexamined the

applicant extensively and no P.O.wasw appointed so performing the
dual role-not permissible inquiry to be vitiated.

© . AIR 1958 SC @’6 para 9,tol1,13,,20,21,24.
2. /V.D.Joseph v/s Union of India . \€
1990(14)ATC 99,para 7 ¢ Vol (9 Aelatr_ 6 /
.3+ 1991 (18)ATC560,para 6,7, geij\ﬁﬂvcz) 192G |65,
u// K.Kannanv/s U.0.India

‘/'4.1991(18)ATC 33 para 11,12.
G.SElaVathyv/sDirector Social welfare

@\/5.1987(4)ATC727 para 6,7,8,
PremBaboo v/s Union of Tndia

1l.Inquiry officer report is bias and one sided without
appreciating the deffence and the evidence of deffence witness..

12.No eyewittness or direct evidence substantiating +he
inquiry to be vitiated.

R
Canrygs

13.Penalty orders are perverse and non speaking both by D.A.and
by Appellate Authority.

0 1.1988(7)ATCS52 para 6.
\v//” R.Ramasesiah v/s G.M.Southern Railway.

0 2,1986(2)ATR 405 ,para &,10.
‘ \,/6arlochan Singh v/sunion Of India

3.1990(12)ATC388 para 52,43,
A.S.Muthy

14.Effect of illgal orders -to be set aside and all consequential
benefits of backwages continuity of service and promotion if
given to the juniors requiv.: to be given-due to overage and with
the stigma couldnot get the employment.

1. A.S.Murthy V/s Station Director.
1990(12)ATC 388 para 10¢

2 1991 (18)ATC560 para 7
K.Kannan




15.Cost of the litigation.

cost of Rs.5000 to be atleast awarded since the applicqnt was
not at fault and alil illgality and lapses are at thier _instance
for the same the applicant and his entier family life ruined.
16.Case to be decided on all points

1. 1990(12)ATC388 para 73.
K A.S.Murthy v/s Station Director

17 Review not exhausted.

The amendment in the rules came on 20 /10/89 while the appeal
rejected on 6/10 89 ~-@van otherwise once the petiton admitted

the case is not %o be remitted on that ground even it may be
statutory

o \V//I. 1971 sC 33. it should have been a preliminary
objection and not at the time of final hearing.

~ — QY/\-’ A Cran /k s\ / \Q/\A,M ’ELM\‘W'
Oy S O \m:md pptil s

e LQJX‘J')
e



e

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHEMDABAD <§}9

0.A.No..482/89

M.B.Solanki «+....Applicant
v/s

Union of India & Others . . .Respondents.
AFFIDAVIT

I,M.B.Solanki the applicant abovenamed do hereby states and

stating on oath as under:-

1.I hereby states that the respondents have noﬁ produce any file
pertaining the vigilance inquiry and the statements and report of
the vigilance officerat the time of final hearing . The DAR file
produce by them clearly shows that from page 17 and 19 that the
. other file was also made available to the Enquiry officer and the

same was returened.The page No.lto 17 C and 21C to 25C and the

vicgilance report was not before the Honurable Tribunal.

2.The respondents have stated about nonsupply in their written
statement in para 6 internal page 12 actual page 91 and claim
confidentiality and not relied by the respondents and hence not
to be supplied.

3.1 have dealt the same in rejoinder para 6 internal page 5 about
non supplying the same.

4.The respondents now on 10/10/97 producing the said file behind
my back and not made available to me.However my advocate have
perused at a glance without copy of the same furnished to my
client and is objected to produce at the stage afer final hearing
is over and without supplying the copies is against the praptice
and procedure.

5.As per my advocate’s information,the vigilance officer has

prepared the report and also drafted the charges and on the basis



&)

of the same the DCS has issued chargesheet and non of the
documents or the file was made available in the inquiry and
Enquiry officer has consider the same and returned to the

authority it means that extrenious material is used which was
behind my back and intentionally not listed in the
chargesheet.this is against the law of SupremeCourt in Chintamn
sadashiv Vaishampayanv/s State of M.P.as cited in the 1list of
citation.

6.The respondents presant stand is contradictory to their written
statement .In written statement they have stated in para 6 on
page 12 as under:-

"It is submitted that the Vigilance Report was not listed
as document.....relied upon by the department."

now after the final hearing is over the respondent made an
attempt to correct the error but fact remains and I hereby states
that what is in the file produce on 10/10/97 is nor made
available to me in the inquiry nor before or after the same and
therfore it amounts denial of principles of naturaljustice and

A ,

fair play.

AFFIRMATION

I,M.B.Solanki do hereby states that what is stated in the
aforesaid affidavit para 1to 6 is correct and on adivse of my
advocate and I accept the same and I have not supressed any

material fact.

N
Solemly affirm before me on 13/10/97 " @tﬂgli(AAKQv(

M.B.Solanki

I identify Shri M.B.Solanki the applicant and he has affirm and
signt ﬁﬁiggxg,affidavit in my presance before me on 13/10/97.

KIxanK. Shah o ’P(wwgifﬁtkﬁkaii_ﬂJ

Advdcate for applicant. M.B.Solanki
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SeN. Desai,
At & £¢00 madher, . !
Viss saiyan, Dist.: ourat » o vv HOslicant

(Advocates kir. GeRe Malhotra)

1. Union of India, through
The General ii@nagcr,
western Railway,
Churchgate,

Bombay - 400 020.

2. ‘“he Divisional Reailvay lancger,
2ombay Central,
western Railway,
Bombay Centrale

Suserintendent,

western Leilwey, i
3ombay Central. o Bk
‘ (savocate: re Relie Vin)
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-

Cene/424/91

patea: R3[€14y

Pers; Hon'ble iire S.Ce Kennan, lember (J)

A the above 0Oa under section 12

(3

The awodlicant has il

istretive Tribunals' act and claimea die follow-
1 = i
AULHOrity l.e. denior Jelese BUmpay Central;

|
s odirected to set asice the coruer intineted

aED.Jlici.';t'.u at sannesnire tat odstnis '_');'C;;-"C_iOO and

te ut back the ¢..licant on :(n¢ Just Of oe.ior Lkeser-

0]

vation Clerk vith effect from 11=-1-21 end vith fwli

back wBJese. :
(3) ~Any other relici s weemew fit im the inwelust 0F jua-

Lice.

COn (oo 3/-




2 : vhe case of the apwlicant is that he was initially
apﬁéintcd as loco Cleaner under the Resgscndcnts on 4.€+606 and
he was subseqguently promoted &s sSecond Foreman in the year
1971. In' the year 1273, thc applicant was declarza &s sur-
plus stefi in Loco ena &@s such was utilised for sometime &s

as

o

Goods Clerk from 1979 to 1987 and thercuaiter was poste
Passenger sooking Clerk (Rescrvetion). the applicunt was
further promoted &as senior Booking Clerk in 1988 and posted

at Navsari. Wwhnile he was woeriring as Senior sooking Clerk,

h

(D]

was chargesheeted!vide mero dated 23e¢1e87 (annexure A=2) .

[}

&N inquify wis held in accordance with LR Rules anu the
Inguiry Officer vide his report ¢ited 1.10+30 wnnexure ~-6)
hels that the appliceént was not guilty of comaitting any &cts
5f comission or ommission as a@llegec in the charge sheete.

A copy of the Inquiry RXe_.ort was furnisted to the aopslicant
and he also submitted @ rejyresentation on 21.10e20. fhe
disciplinary authority (uC3) without &ffording a show-cause
““£F§1ce regarding the enhancement of punishment, by the order
e, Y,

“ﬁéx- 11 1.91 held the applicant guilty of charges and awar-
’ dunishment of "removel irom service® (annexure A-1) .

1l ageinst the punishment order was made to the comse-

1e3¢71 lannexure a-2). ihe appellete aucho-

c
o
)
O
=
},l.
o
<
O

”FTity efter hearing the «;.liccnt vide crcer deted 13e¢5.91
(Annexure &) reduced the punishment o "compulsory retireraznt
from service". The Aprellate authority psassed the foullowing
orderi:-

"Personal hearing hid been gractes tu you on ledesle In
your apoeal filec on page 84 last but one pure, you had

mentionea your befence Counsel .ire aeVe isai, retired

Contieed/=




3.

$3/BDM would come with you for personal hearinge. How-
ever, you cilie with 3hri shagwat, Divl. secretary, WRSU.
shri ~eVe besai, Retired s3/81h did not come with youe.
2.\¥ou heve given assumption in &poeal theét ticket Hoe.
4364 might have been issued out Of serics pPrior to 1.4.88
whereas the ticket has been issucd on 1.4.88 vhich is as
pgr‘accOuntdl and issue of ticket « Di'C Booke It has
;150 been found true that you réserved berths for pass-
enger in 941 Dn. of 2.4.1988 without collecting reserva-
tion and sleever cl:arges on 30«3.1J88. For charge No.3,
a penetfit of doubt is ¢iven tou you. Due procecure hés
been foliowed in handling che case« wooking to all -
aoové, punishment is reduced as unaers:-

"C\J&L—’)bld{)’\JP\Y RI.;’lA-E\‘.DIA'.L.'l;\l.L' ..ClP\Ui‘J éuRr\/-LCE;“.

f

The apolicent has challengea the orcers of the kespon-

dents mainly on the following groundss-

(i

he

 ~T'CburgCa were tstabllghuq. L'he disciplinary aathority

e,
g

) '‘wo »rosecution witnesses were cited as the main wit-
1 }&h&uﬂﬁ
nc¢sses in the charge sheet. however, theset:woiuiu not

at.end the engulry ins.ice of several requestse.e Jhe

Inquiry Ufficer thereafter dJropwuec these two witnesses

aqd u-oqcuded with the inguirye. <The Jrocedure adce  ed

i

!

Wi, ‘

A —'i(‘_\ L |
R ;a#/,Y hg Inquiry Officer was against kule 9417) of the |
Al S W |
L'};‘T .Ru l“ Se i
ool g % ik ' l
\. ‘ ( .- f" 2 A ol o ! ‘ |

‘? Xgéhe~dh%u1r Ufflicer vige !.is reoort submitted to the :
8 |

"v
;sciwllngrx gutlority, clearly hela bhcb none ©Of thie

f‘.-.« / |
\ |

disagreeing with: the Inguiry Ufiicer imposce the puni-
shment of removal without issuing notice to tie apoli-

cént Lo the eifect. that he was to disagree with the

? - Contces5/-




Inquiry Officer's finding and to show-cause why. the

. applicant should not be imposed punishment under the

DAR Rulese The order of the disciplinery authority
is therefore liaole to bc guashed. !
(iii)The avpellate Authority while reducing the penclty f
fron termination to that of compulsory retirement frqni
service did not consider the various :rounds teken in ;
N the aoppeal. <“The aviellete authority ought to heave »
cdnsidered the facce that orosecution gid not examine
any witnesses and the documents on which wrosecution
relied udon were not introduced in the DaR inguiry in
terms of Rule J(17) of the Rules. The order o0f the
apvellate authority is therefore liavle to be guashed.

(iv) he discipnlinaery authority as well &s the ~suellate
Authority has shifted the burasn of .roving the charge

on the &apolicant as the prosecution utterly failed to

ed on &account or breach of the mandacwory _.rovi-

of Rule J of the ~ailiay servants (D&i) Rules,,

The responients in their reoly denicd the allegations

and statea that the disciplincery authority Lac hold the ansli-

d

[¢v]

cant guiJj.ty Cf chiarges levelled agein:t him and also recora
the rtaséns while 2issiny the oruer of “"removal®. .hc aule- !
llate nuﬁhority hed reviewco tie punishment imvosed  ang
regucza ﬁhi saite to thét of'"compulsory retircucnt"e he rese-
pondcntsialsc(jenicd that .undishment of comiulsory rotireiceht
Weés too Hursh or dict the ingulry was vitlotede it LeQara

-
B

-0, g T i
CONn cie o€/ =

]
|
i
i




‘-’i e i it

-6~ g%

to failure to examine the witnecsses referrea Lo in the chiarge

sheet, it was statea that the Inguiry Oificer had recoracd

|
- theé rcasons for not examining the statement of the seia JroO= '
secution. [
|
Se We have heara ..r. walhoire for the ay.licent and e
| |
Vin 10r the responaen.se. |
6o Shri ialhotré referred in deteil the o~. Rules wng

\

stated-that in terms of Kule 9(17), the witnesses on nenalr

exanined and if necessary, recalled. nowzver, ian this case

the orosccution never examninec an; .rcsecacion wicnesses o

Ly

[

|

| !

of the prosecution shiall be exanined, cross=-cxaminec Or re-

1

l

]

i

|

t

introducsd the documents in dccordance with the kKulese. “he

N

whole inguiry report is therefore liaile o be struck down on

this ground clone. i ¢lso submitt.d Jidt in this case the

Inguiry folcgr aovsolved the apslicant in res st of.ald the
three chargcs. ‘he disciplinary authority did not ggree with
the Inguiry Ufficer. The discivlinary authority without ;

issuinj any notice to the apolicant that he wés disagree.ng

with the Inguiry Ufficer and to show-calse why &ction should

'

1}

QS&.bC ue\en to fmpose the Qunishm.nt of removal on the aoonlie-:i:

"My by

; ?f P

g ;fﬁy,t’ Yroceedua with cthe matter ang imzcsed the osunishment. H
oA

ot % ~ b

¢nls acplon of the di sciplinery aduthority is conrary to the

of natural justice and is therefore liavle to be

In this connection, he referred to the Juagment of

%*&.W.the Calcutta Bench o Cal' in he case of Qilvweranjan Maguni-
l“g:rvs. Union Of India & Ors. »aId (1993) 1 Ceaen. 323. In
that case, the disciplinary authorirs ty did not agree w;th the
findings Qf thie Inquiry Officer ang came to the conclusion that!’

the apnslicant was gullty of the chirgus. ke dccordingly im.o-

—t .
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sed the penalty of reduction of pay to the last stage, which

[
|
order was challenged in the said U.A. After hearing apgeals,%
|
the Tribunal struck down the punishment order of the disci- i
plinary authority. Tﬁc following observations of the Tribu-
nal at‘Para 5 ars relzvants-
"The main thrust of the argumenis advanced by r.re. 3alai
Cchatterjee, the learned counsel for the applicant is
tﬁat the disciplinary authority gave nO notice whatso-
eQer to the &pplicant that he was to dissgrec with the
Inguiry Cificer's findings. sere furaishing @ eopy of
tﬁe Ingquiry Ufficer's report to ihe applicunt would not
bé su. ficicnt where the disciplinary suthority intzaiued
té disagree with the Inquiry Ufficer's finaings exoner=-
ating the apslicant. Since jthe Inquiry Cfficer exoncra=-
e applicant frowm the charges levelled &jainst him,
w2s hardly &nything for the epplicant to represent
st the same. i was, therciore, suadenly confren-
th‘the discinlinary autiiority‘'s ordsr imposing
nishmente ¥

ri salhotra &lso referrea ©o tihe judzaent of the \

b

rat Righ Court in the cése of lavjes £unja vse. UULI & Ors.
1332 (1) SLi 498. In that case, the iion'ble ligh court

observad that the disciplinary authority is reguired to sass

a ‘'soeaking Order's as the order of rewmoval pessed in that
casews a cryo>tic order, the court struck 4own ths s58mes o
verusal of the order of the disciplinary euthority in thiis
case (:;n.n<3>:ure a=-1; lndicated detellel reasons for impesing
the xnalty Qf removel. shidis judginent t.erztore is not i

aonliciuls to thie f&cis of the casce.

con Liies 8/-
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Be shri Vin, counsel for the respondents submitted that
the inquiry was undertaken iu terms of the DAR Rules and the |

disciplinary authority imposed the order of removal from ser-

s i e | N

vice based on evidence and the Appellate authority reduced the

punishmént to "compulsory retirement". He stated thet the

inquiry @as in accordance with the Rules and cannot be chall-
engede |
9 "Wé have carefully considered the submissions made by
the counsel and also perused the records of the case. Shri .
Malhotra, the leerned counsel for thc applicant submits that
the disciplinary authority gave no notice o the applicant thaq
he would disagree with the Inquiry Officer's findings. In

N\
sup>ort of his submission, he referred to the Judgment of the

" : Calcutta Bench Of the Cemeli's in the case of Chittaranjan ragzu-

mdar vs. UOI (1393 (1) AYR(CAT) ) 323) «  we f£ind that the Supreéme
Court in the case of 3tate of Rajasthan vs- eCe Saxena 1938 ?
(1) S& SLJ 379 has held tha: the disciplinzry auchority can
disagrec vith the findings srrived at by the Incguiry Officer
and without issuingbany show=-cause noticz to the delinguent
sl Govt.vs:rVant, act upon his own conslusions and imoouse any g
ente ihc only reguiremment is thae the disciplinary

' MUSL record reasons for his disagrzement with thes’ i

Of the Inguiry Cfficer. In sucli cases, the suosrznc

©1ld that there is no viclation or paturel jus

sticESe In

of the @7ove, we reject ihe contention of the aslicant

that thie order of <o disciplinar4 dutivority dis liable 1o be

cuasked on ¢his ground.
10« sule J417) of ihic nailvay servants (D) nules, 1968 -

reads as {follous:-

COntd..:J/- T}




"On the Gate fixed for the inquiry, the oral and docu-
mentary cvidence by which the articlis of charie are
PDroposed o be provéd, shall be wvroduccd by or on behalf
o: the “chl)llnary autnhority. ih¢ witnesses shall be
examined by .or on behilf ol he Presentinge oiricer, if
any, and may’oe gross—exainined-aby or on oechdlf of the
~allway servent. fhe sresenting Officer, if any, shall
Bé entitlcu o re-examine the witnesses on ény poincs
od witleh they have been crus:-examined, but not on any
new‘matter without the lecave of inguiring authority.
‘he inguiring authority may elso sut such cuesiions to
the witnesses &s it thinks fit."
i scite of the mandatory provisions of the rules, the inquiry
ofkiégrﬁgaileo Lo exémince any one 0L the Drosscution witne-

4 5 3 g ¥} - S B R I L
sSses cited in the ¢t rge sticcle. e LADS hial AN L Jharyge

W two Ofiicers of the Vigilencs iilng of the Regoondents

. T = o3
?.;—‘\ »\Hné\:‘x»,/ -

2 ‘\"yﬁ;

4ﬁ75“)§ it“ﬁff mingetory provis:ions or the rulos, the whguldr: OLfi-
& 3

1

=~ vy - s - - o g - . ’ . ' - o . : 3 P !
ithout examining the witnesses recleved ln =2videacs &ll |

the documents. iiOow tiwse cocuments were receivec in eZvidence |;

has not been e xolaincd by the saguiry Officer. “he Ciscipli-

néry dutnority had drawn certein inf.rences on ot basis ot

certdin entries in OIC book wiich were never introauced in ;
A i
evidence. .hc Gisciplinery ceutiiorit; ana the dpoellets éhtho;:

rity has plecod relignce on sueh gorulicnts to comz to a'find—l
ing that the adpylicant was guilty of certsin charges regard- |
ing alleged issu. of & ticket and that che asalicant faileg '

!

to collect certain mservation clidrges. e aYe of thie vicw

Coniie o lo -/— R
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| gl s e SRR IR R,

/ -$ 103~

N

thet (the proceaure followca by the Inguiry Cfiicer to dis.ci-
se with the oral evidence O: the Jz.osccu,xon witnesses anu to

take: into the evidence the documents relicd upon in the
peing taxen into his recards in

; ?
! chargeshect without thelr
accordance with the rules, is apsolutely irregular end hes
prejudicec the case OLf the aoylicante whose jocuments, wiich
"’F;{x‘eﬁi’: not rovee in cccoruance widr it rules ought not to
o
% LB ‘Pavg bo\,n mage use Oof Py the _ncuiry Cfilcere
14’}31, are i gre;ore of the view thed e depa::tmcntal
ne S R
o o
AR S . . ' ¢ e D ey st g Rz SR
"endﬁj,r onguctsw in Ti.ls - =8¢ is totally unsatisicciory enc
T I
P! observing the minimum recuirea srocecurc unden bak
L Sy
e S 1':01" _JrOV:-n-_-; che c‘]"‘br;‘;s. Wwe, HRET T EOrCa SE L asiac Tho
sunisiment orger ws &lso the or..r of e a..ellcte authorg, -y
;
3 (AL XUre & o a1l - of Ahe ounishment oréa.r is set agilde.,
1 , sre eoplicent will be entitled to reinstatemcnt wth conse-
Guuntiel venciitse Lhic ressondetis st ll comuly with . is
é 3
‘, judgment within 3 months irJm ~ne oRte On o rucelpt of @ coy
i :
I of this oracre he Ua is alloued in the apove tzrims. &0
5
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