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CENTRAL ADMINISTRATIVE TRIBUNAL 
AHMEDABAD BENCH 

R.A. 9/1995 in O.A. 493/ 8 9 

DATE OF DECISION 13-2-1995 

Mr. 1.E, Baiad 
	

Petitioner 

1i.L. anai. 	
Advocate for the Petitioner (s) 

Versus 

Union of Incja and Others 	 Respondent 

Advocate for the Respondent (s) 

CORAM 

/ 

The Hon'ble Mr. 	v. Ssdhakrjshnan 	 Member (A) 

The Hon'ble Atf. tr•  R. 	Saxena 
	 MemL r (J) 

JUDGMENT 

Whether Reporters of Local papers may be allowed to see the Judgment ? 

To be referred to the Reporter or not ?  
) 

Whether their Lordships wish to see the fair copy of the Judgment ? 

Whether it needs to be circulated to other Benches of the Tribunal ? 



Mavhing Ehana Barac, 
Driver, Western Railway, 
Residing at Joshipura, 
Junaadh. 	 Applicant. 

Advocate 	Mr. .L. Rana:. 

Vers us 

The Divisjnal Mechanical Engineer, 
Western Railway, Bhavnaar, 

Divisional Railway Manager, 
Westrn Railway, Bhavagar Para. 

Chief Operating Superintendent. 
Western Railway, Railway Ehavan 
Chuchgate, Bombay. 	 ResDondents. 

Advocate 

By Circulation, 
J U L G N E N T 

In 	 Date; 13-2-1995. 

R.A. 9/1995 in O.A. 493/89 

Per Hon'ble Dr. R.I<. 3axena 	 Member (J) 

This Review Application has beea moved with the 

prayer that the back-wages of the period when the applicant 

remained out of job be allowed. It is also mentioned that 

the Tribunal did not pass any orders with regard to back-wages. 

2. 	 We have gone through the judgment required to be 

reviewed. We had considered this aspect and had observed that 

the applicant had not worked from the date of the order of 
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punishment and he was getting pension after the conversion 

of the punihment order into compulsory ret irenent. We had 

also mentioned that the amount of pension being received 

by him during this period shall be treated as the amount 

of back-wages. 

2. ¶L4We do not find any ground to review the judgment 

as prayed. The application stands rejected. 

Dr. R.K. Saxena) 
	 V. Padhakrishnan) 

Member (J) 
	

Member (A) 

*AS. 
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CERTIFICATE 

Certified that no further action is rejred to be tain and 

the case is fit for consignment tj the Record Room (cided) 

Dated : 	- 

Countersign ; 

Signature of the Daiing 
ASSi,tant 

Sectj Officer 
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onsideration by circulation 

,., to the said Members i.e., 
Q 	L' 	V) 	/ 	• Hon* bleMr. _________ 

Hon'ble Mr._  

4 Beth the aforesaid Hon'ble . Hence to be placed before 

Members have ceased tD be Hon'b 	V.C.-  for conBtituti1- g 

Members of the Tribunal, a Bench of any 2 Members of 
this Bench. 

Hon'ble Mr. 	V 

has ceased to be Member of 

Tribunal but Hon'ble Mr. 

___________is 

available in this Bench. 

Both the aforesaid Members 	6. 

are now Members of other 
Benches namely  
and 	 ___ Benches. 

The case is not covered 	7. 

by any of the above 

Contigencies. 

V 

Hence may be placed before 

Hon'ble V.C.  for constitutirg 

a Bench of Hon'ble Mr._____ 

V_Wh0 is 

available in this Bench and 

of any other Member of this: 
Bench for preliminary hearirg. 
May be placed before Hon'blc 

V.C. for sending the R.A. to 

both the Members for cons i-

deration by circulation. If 

one of the Members is of the 

view that the petition merits 

.:a hearing, reference may be 
made by Hon'ble V.C. to the 
Hon'ble Chairman seeking 

orders of the Hon'ble 
Chairman. 
Therefore:  orders of the 
Hon'ble Vt; Chairman are 

required to be obtained 

by Hon'ble Chairman. 
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BEETRE THE CENTRAL ADI VTRPTTIT TRTTN 2 L 

PENH AT AHEflAFiAD 

( 	RT ATR TOT JUNAOADH 

REVIEW PETITION NO. RE 	iJ* e  

I N 

ORTETNAL APPLICATION N.C. 493 (F  1909 

fin avshing Thana Bared, 

Adult, Hindu, Serving as goods 

Driver, Western Reilway,Residing 

at .ioshipuia, iunegedh..... 	 PETITIONER 

(Original oplicent ) 

\Je r su S 

The Divisional Olechanical Engineer, 

Western Railway, Dhavnagar. 

Divisioci Railway Ianeger, 

Western Railway, Bhavnagar pare. 

) ChieF Operating Duperintendan 

.twrn Rajlwj, 0ay Hhuvan 

Thurchgate, Bombay 490 flDl.... 	RESPONDENTS 

( Original Opponents ) 

Review petition as provided under the 

provisions contained under Central 

Administrative Tribunal Act, 1985.. 

rv1flT ?cOcflTrHi I v 	ur 	Tu. 



Page 2 Continues.. 

The Petitioner, herein, filed the original 

application before this honourable Tribunal 

challenging the orderof dismissal dated:31-10-e8 

and further order dated:3fl-01-1939 reducing the 

penalty from that of dismissal into compulsory 

retirement From service. 

The Petitioner challenged on various grounds 

including the grounds of violation of disciplinar,  

rules and natural justice. Ultimately, the 

honourable Tribunal by its Judgment dated: 

31st of October, 1994 allowed the application 

and set aside the departmental enquiry and 

orders of punishment. It was held that the 

petitioner is entitled to the reliefs claimed 

in the main application. However, the Tribunal 

did not pass any orders w I th rag a rd to back 

wages for the perlo d the petitio.ner was_qgd 

to remain at home. 

in this view of the matter, the petitioner 

brings this review application for thja review 

of Judgment portion so far as it denies the 

rel ief of backwages to the petitioner.The 

following are the grounds: 

Decause once the main relief is granted 

the relief of beckwages which is admittedly 

interconnected relief ought to have been 

granted to the petitioner. 

Because the Honourable Tribunal has come 

to a conclusion that the departmental enquiry 

and the orders of punishmentwere absolutely 

illegal and void. 



Page 3 Continues.. 

Because the tribunal ought to have exercised 

the discretion in favour of the Petitioner as 

the petitioner was forced to sit idelly for no 

fault of his own. 

Because the back wages would be legitimate 

entitlement which the petitioner would be 

entitled to receive from the Railway administatioi 

and that portion of his livelihood cannot be 

curtailed. 

The Petitioner relies on various Judgments 

of the Tribunal itsself and the Judqments of the 

principal Bench of the Tribunal including the 

judgment of the Cujarat High Court and Supreme 

Court. 

Petitioner prays that t 

(a) Honourable Tribunal may be pleased to 

review the Judgment portion so far as 

it denies the back wages to the petitioner 

The Petitioner submits that this application 

for review is within the time limit calculating 

the period from the date the copy was received. 

it is therefore prayed that the same may please 

be enterta.ined. 

Dated:14-12-1994. 

Place: Ahmedabad. 	 ( HEANG C. RRNA 	) 

RO'JOCTE FOR THE PETTTTONER. 



BEFORE THE HONOURASLE CENTRAL ANRAVE, TRIBUNAL, AHNEDABAD. 

( DISTRICT :::::: JTJNAGADH ) 

IN THE ORIGINAL APPLICATION NC. 493-89. 

REVIEN APPLICATION 	NO. 	OF I994.., 

NAVSINGH EHAA EARAD, 

SARDAR PAPA, STPET NO. 5, 

KHCDIYR KRIPA, JUUAGADH. 

VErSES. 

THE UNION OF INDIA,THE G. N. OF 

\RLY, CHURCH GATE CNBAY THROUGH 

THE DIVISIONAL PJ\ILNAY MANAGER, 

BHAVNAGAR DIVISION, BHAVNAGAR PAPA 

APPLICPCT. 

OPONANT. 

AFFIDEVIT. 
-------------- 

I, Mavsinqh Ehana Earad, adult hindu record on oath that the 

Railway Administration had passed the dismissal ordres for me 

and on appeal the apelete authority maintained the orders 

passed by the desciplinary Authority. I prefered the REVIEW 

application and the penalty of the dismissal orders were 

reviewd and modified by the COPS COG to that of the ComDulsory 

retirement. I have challenged the legality and the validity, of the 

impugned ordres and the Honourable Central Administrative Tribu 

mel have set and quash the ordres of the Compulsory retirement 

and the aailway Authorities have been ordred to REINSTATE ME 

in the Railway Services on 31-IO-94.Unfortun2tely the Tribunal 

have riot passed the orders for back waqes, seniority, and step 

to step promotions durino the interving period and as Such I 

have been compelled to file the Review application before the 

Honourahie Tribunal.I also record on oath that durinci the entire 

interving period I have not served any where and have not recei 



2. 
ved any gainful wages till now. 

2. The facts and averments recorded in the Review application 

are quite correct and true to the best of my knowledge and 

in token of this I put my signature on the day of 25TH JANUARY 95. 

PLACE:::: JUNAGADH 	 ( 	NAVING BHAtA) 

3IGNATURE CF THE APPLICANT. 

READ & EXPLAINED IN GUJARATI 
BY NE. 

J.J. DAVE) 

ADVOCATE, RANA A30CIATES. 

nl AfRTMSd by J--- 	
1D— 

1 •rce of 	j J. p,___&_ 

Id.rtIfted 
Tkk N.a) 1 

2 5 JAN 1995 

r 

c 
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BEFORE THE HONOURABLE CENTRAL ADMINISTRATIVE TRIBUNAL, AHMEDAaAD. 
---------------------------------------------------------------------- 

FILED IN THE OA 493-89 & RA 

Ift 

	

	
OF 1994. 

MAVSINGH BHANA EM DRIVER, 
LOCO SHED JETALSAP & RESIDING 
AT SARDAR PAPA PLOT, JUNAGADH 	 APPLICANT. 

VEiiT'S. 

THE UNION OF INDIA THE 
CARE THROUGH THE DIVISIONAL 
RAILWAY MANAGER, BHAVNAGAR 
DIVI S 1CM, BHAVNAGAP. PARA 	 DE FENDENT. 

V E R I F I C A T I 0 N. 
-------------------------- 

The averemerits of the review aprlication. 
----------------------------------------- 

I, Mavsing I3hana, Adult Hindu, aged about 57 years 

and residing at the Sardar Para plot at Junaqadh do 

hereby record on oath that the averrnerits raised in 

the attached REVIEW APPLICATION in the matter filed 

in ORIGINAL APPLICATIoN NO. 493-89 are quite correct 

and true to the best of my knowledge and belief. 

2. I also certify on oath that during the period of 

the compulsory retirment as a result of the ordres 

issued by the CHIEF OPERATING SUPERINTENDENT, CHURCH 

GATE BOMBAY I I have utilised the entire period for 

contesting the case before the Honourable Court and 

the Horiourable Tribunal etc. I hereby record on oath 

that during this period I have not worked anywhere 

and have not drawn any salary for the same. For these 

OATH I solemnly record the statertent of verification 

and have not suppressed any material fact in this 

and put my signature on the dy of 	nuary 1995. 

PLACE ::::: JUNAGADH 	( MAVSINGH BHANA 

SIGNATURE OF THE APPLICANT. 

SIGNED IN NY PRESENCE 
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DATE OF DEClSIN 3J - 10   - 

	

Shj M.D.Bared 	 Petition., 

Shri J.J.are 	
---ocete for the Ptitj, (s) 

Ut-)j on of incjje ado. 	-- 	Resondenf 

l -j R.M.Vjn 	 Advocate for the Rerpondent (s) 

2 
CORAM 

	

The Honble P.r. V.F(ahkj5hnan 	 : Periber (A) 

The Horçtte W Dr.R.K.$ena 	 s Mter 
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01,  

M vunj b. L..jied 
...arc r Iru Plot 

heri tlo.5, 1Zhodiar Krua AppiiC& Junagadh. 	 rlt. 

hdvoc.te 	Kro J.J. Dave. 

Ver5uS 

i• Divisin1 }ichanicai 
kniner (L) 
b'c.teLT 1-.11..ay, 
}thiivngr Divi ion, 
bhvn jir Pdru 

Diviin.1 	tn.jc , 
in ku 	d • b tViiUU L 

Dlvi' iOn, DhciVll1 

C.iet Op.rtiri' 	updt. 
&ii.ay, C'urchgate 

L 
'

nd6nt6 Eornh .  

AdvocP 	Mr. R.E. Viii 

J U D U H F. N T 

in 	
L.atol 21lbI- 

O,A, 493/198 

Per Hori'ble 	Fr. R..L4 iaxcna 	 bernb.r (J) 

The app1iciJ1t isis, challen,eu the cider dateC 

14-6-1936, pa.scC by th Divi5inc1 H.Cranice1 £ngineer— 	
-• 

Disci1iflary Auti.rity - i.hcreby the upplicant 	äisrnised 

Tic oi c r ul piii 	i, nt '. 	ch..11e.i.jcd in Appe11 

eç. 	befre tIvi 1. n1 Ri1 ay Mn 	r w 	uL 1 te ocer cf 
xl.. 

diri 5 dl vt$ 	1- 	c r c tc 27/31-1C-1988. he a 1ica.t 

1 	 3 
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thereafter filed review petition before Chief 3peratin 

Superintendent wh 	vide order dated 30-1-1999 reduced the 

penalty of dinissal tD  that of compu1s,ry retire.4nt,, 

2. 	 The fActr of the cans in brief are that the 

ap?1car.t wai prnote1 on adhoc basis as goods driver 

Grae-'C' vide order dated 22-10-1982. He was required to 

pass relection test before being regularised on the said 

post. The writte: 	tcrt for the purpose was conducted on 

19-8-1995 at JetaI.sr. 	lhe applicant appered in the 

exirsinatjon and secured 85 marks out of 100 marks. The 

conplaint was made on 13-10-1985 with the allegation that the 

applicsnt had written ansver books of hisseif as well as of 

his brother. 	The preliminary inqiry was s.dn and it appedra 

that no action was taken. Subseçjuently rival union,$e,tern 

Rnt1wy taJror Sr'gh (for nhrt W1*4S) 	ra1d the matter 

against the applicant who was meisher of snother unin i.e. 

Wc-torr Railway &flpl)yees Uion (4x1J) ai there upon the 

Sanior Deputy General Marieger put the applicant under suspe- o 

01. 30-3-1997 and after aoe more inquiry, 	the charge-sheet 

-1997 w 	ccrv€. The cherge us that the applicant 

appeared\tthewritten test At Jetlsr On 19-9-1995 along 
IF  ç  

• with Mr.cmphu Bhra, driver of .INI) 	and Others for the 

1/ 
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post of Driver Gr. '' scale Re. 330-560 (R).The charge 

furthcr read that Shri Maysingh B. Barad (the applicant) 

wrote his answer book as well as the answer book of 

Shri Shambhu Bhana, driver f JUD who also app.ared for 

the aelection with him. The aLve act ef Shri Mavsingh 

ESLCd c.nstituted serious mis-conduct and unbecoming of 

ay Srvant and iivoks3 the pruvisiuns of rule 3 (1) 

(ii) e.  (iii) of Railway Services (Condut) IiLss 1966. This 

charge shect indicated 9 documents on which reliance was 

pliceu and wer prepo8ed to be produced. Thers is a note 

at tie and thcrattor that list of witnesses icx by whos 

the art ic lea of charge f ra-ied against Shri Nays ingh Ba red 

drivzr were proposed t be sustained .ut aa a setter of 

fact na aome of vitnesseE was given. This fact was_r.ition.d 	 A k c. 

by thu iniry officeL in his repert. 

3. 	It is also averred by the applicant tlçet 

initially 1ssistant &chanical Lnglne.r (I.). Bhavnegar was 

apr<,intee n Injuiry Officer on 30-9-1987 but subs.iently 

- - 	pLintrT.ant w-. c.-ncellec n 13-1L-1987 and hri. Hazari 

-nóuctd the pre1iciniry iaquiry as Vigilaraée 

Ir 

	
Offic.e?) uppointea lnqiiry Officer. Ths inquiry wa$ 

- 	S 

- 	 - - - 	
c 
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conductec withut observing the rules .f natural justice 

because neither the copy of the report cf the prelimig 

Loquizy was given nor was allowed the services ci the 

d.fex. Assiztant 	No witness was named in the charge- 

-hset and inquiry officer Callea Shri B.N. Joshi as 

witn.aa oh behalf of the depaxtr*gat •nc 	rec.rded his 

statement. Shri D.N. Joshi had cnducted prelimizary 

inciry. The Iniry Officer through hix got all the 

documents and the 	 statements of the 

witnesses proved. The applicant had aa& a £equest to 

sumecp 	Shri Sat Medas, L. Oovind and S,t.•  )1rss1 as 

witnesses but the application was rejected. The report 
:. 

of handwriting expert was considered 	witlj*Zt affosding 

an 	•pportunity of cross examit ion. The witnesses 

Serv dhri N.V. Jobanputre and H.P. Permar were ezaminsd 

on behalf of the aplicant but thei -  evidsoce was not 

apreciated, The oi:der of I*inthmant was passed by the 

iom&etent autority witout arp 'ng Mind anc without 

akthg ord r 	it is alsc contsndsd that it 

was a'caae ok 	evjdecnee  

4 	 Eh 	resQndentz c otostea the 	case and 

the plea that the ap.liceti n was  time 
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ba:rcd and It Wà th-corect that the proceedings wer 

started on the matter being agitated by the rival union 

The apointmsnt of Shri J.N. Hasari as Inquiry Officer in 

said to be quite legol and there ins no violation of 

principles of natural Justice. The applicant s given 

uifictent oportunit. The witnesser £aj-,a5hri Sat Randas 

D. Gnvjnd arc S.D. bit-eel were not eum.i-ouned and examined 

L'ccaue thy were not r•.lt vent to the iocauiry,  where as 

Lri &.b1  Izree1 had rotirad. Mreover it is Said that 

th y %-ery depattmontal witnsnea. It is also con.noad 

that the orders of piniahment1  apreal and review are quite 

legal and rquiro n. interference. 

We have he..rd the harmed counsel for th• 

applicant and the respondents. The relevant reccrd and th. 
cted 

plethora of t)-  case la.s on tie point hve been prused. 

I. 
First question xat nri.zs if the *pplioeticn 

is tine harrcd. The case ci the applicant is that final 

40  
wa passed on 30-1-1989 but it could be 

p 4• -_ •  

vice letter dated 17--1989. Even if 

it is a unc 1 t. th' service was effected 311 the same 
f 

d.tec i.e.l7--l*b 	the p&rod of uirnitation under section 

I 	- 
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of the Mministrative Tribunals Act,1985 is ony5r. 

This appli't on was presented in the Office of the 

Tna 1n 	 t cu rae it coq id be admitd 

only on 190 because prior to that certain quarries 

o: rde ancorrna1itis were completed. Howevür, theye 

can i.e n', d:uht, that the njplictin ws presented JL. 

5-16-1989 L.O. within 8 faDnths of the,cogwunLcatjLn of 

tho order or r' ;iew and within 9 months of tI.L actual 

datc cn which te orer of review was passed. It is therc-

-fre nbt corret that the,  ajrplicatioa was time barr.O, 

7. 	In t is case the aLplicant has raised the 

queti.n that thes was no evidence in the case and thus 

it 	is a eec of i. ryicenci • t.r )avt 9onc thr uçh the 

eCoZt and as 	' pointed out .rljer no witness was 

nameô i;i the chure-rhc t which was aervec on the applicant. 

This fact port of the Iniiry Officer, IV  

The 	e It 	rtir-ri 	i 

AV In sujPCt -43el;. )Icip1jnary Authority 
jhas not citc 4' rosecuiion iitnesses, It was 

	

1 eeiorc c..nJId iec - s a-- to get the 	UeI 

- 	- 	 ..8.. 

- 	- . 
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upon documents introduced through a 
Vi gi laxxe Inspector who haa investigated 
the caee &hrj E.S. Joehi who had iav.stj.. 
-gated the case was eusinonad for the 

/ 	of introduction of relied upon docum.ts 
/ 	only. 

/ 

/ It shcw tht netthcr the witnesses were sntjoned in 

ch.ra-she,t nor was anyone founu raterial or necessary to 

be exm1n,d by the Lepertmsnt before the Inquiry Officer. 

The aritirc tisk was left over at the djscrstjon of the 

\xnquiry Officer, $onatixxns when the Presenting Officer has 

ot been appointed the Inquiry Officr may examine  the  

iinteasea present by potting •.archtng questions Concerning 

the matter under Inquiry. Here It is not the situation,, Zinc. 

no evidence was menti000Q in that chargo.eh.ft it was really 

very difficult; for any ore to find out as to who could be 

witness corerning the incident, The Inquiry Officer in Mis 

discrutjn chose to SUnTnOn £hri B.N. Joshi Vigilance 

inspector who is neither a witness of fact nor anythiog.bad 

occurred in his presenc.. bibat •ppera to have b..n d3Ds 

he conducted preliminary inquiry. Dy no 

tCz 	of i4tion. he cen be said to be a witness of 

fact throwing 1 Oat on the facts !cr)tiened in the cbarje. It 

ra11y surpr$qichat the Inquiry ifficcr asks Shri Joshj 

_1 
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to prov, the docunonte ar,  ' t .i $ tate.snts recoxd.d by him 

during the preliminary inquiry. That is really not a legal 

wy of rtcoring evic.ence. If the statement of Shri B.H. 

Joshj is discradeó there remains no .vi6.nce in support 

of the charge. 

be 	The Inquiry Officer di.-allcwed the request of the 

ppplicant to eunon Sarva Shri $at Ramdaa, DOorind and S.D 

ir..1 for no valid reasons. The applicant was really depri-

-red of fair opportunity by thit' act. The matter doss it 

come to an and hire. The Y4 Izquiry Officer also acC.pt.d 

the report of the handwriting expert without giving his 

opportunity of cross-examination, The materiel point in 

this c'se is vhether Vie anwer-bo3k of Shri *hapi Shana 

was in toe handwriting of the appLicant and it is contended 

on behalf of the respondents that the hand .riUng expert 

had given this report. In such a situation the report of 

rt shu id not have been accepted unless . 

f ',-either the crow 
or the applican' 

In this way 
hearing whic)l 
natural justip-. 

4 	

- I 
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9. 	 The z.ort of the inquiry officer was basea  

only on the statent of 8hri S.M. Joshi who reNrred to 

several óocuments and the depositiLn cf the witnesses 

during pee lininary Inp.iiry. The Disci linery Authority 

Ehile recording the order of punishment gave no reasons 

fcr nc,n producti n of withe55e3 in support of the charge 

and )i&b1 thL bta.tlflt. t Shr.4. Roshi bC fcuOd sufficient. 

It indicate- oi aon application of mine t the facts of the 

case. 

to, 	On the corizL.eretion of all thess facts discussed 

above we - come to the conclus Son that there had 

been a fair - end proper inu ry. The applicant was 

dsmissc'c from acrvic ly initial order and Appellate 

order when there was no evid'oce in eupport of the 

charge. The order passed by the Reviewing Authority for 

comi is ory xe tire nr nt ca o a Iso n t. 	be substantie ted 

reasons. We therefore qua'h the orders passd 
%__. * 	 c$cU.ct 
the 51 	nary AuthoritynO Reviewing Authority and 

dix, -- 	spondents to reintate the applicant 

in Larvice. S, 	as the q tti.n of back-ges is 

C ncernec1 t)ij, icant had not uorked fre the date of 

aiC he was Llso geting 



',Jf be k-ege., 

ordor eatoCj 

;.\A •1' 9 
\:• 	;J . 

Or. R.i(. 3eene) 
IlembEr (J) 

*s. 

pe"Jon after the conversion of jlajsh=nE ordr into 

corn1 	tirem.nt, The anunt of pension zec.iv.d TAP  
Ar 

11 
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