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CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

R.A, 9/1995 in Q.A, 493/89

SN0
TA-NO.
DATE OF DECISION 13=-2-1995
Mr., M.E. Barad Petitioner

i, Hals FalED Advocate for the Petitioner (s)

Versus
Union of India and Others Respondent
Advocate for the Respondent (s) |
CORAM
l”ﬁ
. |
The Hon’ble Mr. v, Racdhakrishnan Member (A)
The Hon'ble M. LD r, R, .. Saxena Member (J)
JUDGMENT

1. Whether Reporters of Local papers may be allowed to see the Judgment ?

2. To be referred to the Reporter or not ? /V
&,

8. Whether their Lordships wish to see the fair copy of the Judgment ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?



Mavshing Bhana Baracd,

Driver, Western Railway,

Residing at Joshipura,

Junagadh., Applicant,

Advocate Mr. H.l. Ranan

Versus

1., The Divisicnal Mechanical Engineer,
Western Railway, Bhavnagar,

2. Divisional Railway Manager,
Western Railway, Bhavaagar Para,

3. Chief Operating Superintendent.

Western Railway, Railway Bhavan
Churchgate, Bombay. Respondents.

Advocate

By Circulation,

JULGMENT

In Dates 13-2-1995,

R.A., 9/1995 in 0.,A. 493/89

Per Hon'ble Dr. R.K. Saxena Member (J)

This Review Application has been moved with the
prayer that the back-wages of the period when the applicant
remained out of job be allowed, It is also mentioned that

the Tribunal ¢id not pass any orders with regard to back-wages,

24 We have gone through the judgment requireé to be
reviewed, We had considered this aspect and had observed that

the applicant had not worked from the date of the order of




punishment and he was getting pension after the conversion
of the punishment order into compulsory retirement, We had
also mentiocned that the amcunt c¢f pension being received
by him during this period shall be treated as the amount
of back-wages,

&
26 Tt e do not find any ground to review the judgment

as prayed, The application stands rejected,

[ et

Or., R.K. Saxena) ( Vo Radhakrishnan)
Member (J) Member (A)

*AS.



CENTRAL ADMINTSTRATIVE TRILUNAL
AHMEDABAD BENCH

Applicatien Ne.__e4oa|as wijs o4 [ v [ge of
Transfer Application Ne. of
CERTIFICATE

Certified that no further action is required to be taken and
the case is fit for consignment 4 the Record Room (Decideq).

Dated ¢ 23¢.02 Qg
Countersign 3 ,

< CL(;Z/
Signature oﬁg%he aling

Szk,,—~LM Assistant
D) f% \ 9K

Sectieﬁ'Officer
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is nar a Heaher/VeCe of

_.3aench,

Both the aforesaid Hon'ble 4.
Members have ceased 1 be
Members of the Tribunal.

Hon'ble Mr, 8.
has ceased to be Member of
Tribunal but Hon'ble Mr.

is

available in this Bench.

Both the aforesaid Members 6.
are now Members of other
Benches namely

and Benches.

The case is not covered T

by any of the above

contigencies., .
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danthin Br, .l Saxene I &
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Hernes may me nonb for
eonsideration by circulation
to the said Members i.e.,

Hon'ble Mr, &
Hon'ble Mr.

Hence to Be.placed before
Hon'bl V.C, for constituting
a Bench of ény 2 Members of
this Bench.

Hence may be placed before
Hon'ble V.C. for constituting
a Bench of Hon'ble Mr.

who: is
available in this Bench and
of any other Member of thic

Bench for preliminary hearing,
May be placed before Hon'blc

V.C. for sending the R.A. to
both the Members for consi-
deration by circulation. If
one of the Members is of the

view that the petition merits
@ hearing, reference may be
made by Hon'ble V.C. to the
Hon'ble Chairman seeking
orders of the Hon'ble

Chairman.,
Therefore, orders of the

Hon'ble Vi. :
required to be obtained

Chairman are

by Hon'ble Chairman.
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BEFORE THE CENTRAL ADMINTCSTRATIVT TRIDUNAL

( DISTRICT JUNACADH )

REVIEW PETITION NC. o9 OF 1894937

TN

ORTGINAL APPLTCATICN NO. 483 OF 19239

Mavshing Bhana Barad,

Adult, Hindu, Serving as goods

Driver, Western Reilway,Residing

at Joshipura, Junagadh..... PETITIONER

(Original Applicant )

Versus

1) The Divisional Mechanical Cngineer,

Western Railway, BShavnagar.

2) Divisioal Railway Manager,
Western Railway, Bhavnagar para.

Z) Chief Uperating Superintendant

Jestern Railway, Nailuay Bhuvan
Churchgate, Bombay 400 00l.... RESPONDENTS

( Original Opponents )

Review petition as provided under the
provisions contained under Central

Administrative Tribunal Act, 1985..

MOST RESPECTFULLY SHEWETH:

ceesa(2):=



Page 2 Continues..

1) The Petitioner, herein, filed the original
application before this honourable Tribunal
challenging the orderof dismissal dated:31-10-88
and further order dated:30-01-1989 reducing the
penalty from that of dismissal into compulsory

retirement from service.

2) The Petitioner challenged on various grounds
including the grounds of violation of disciplinar
rules and natural justice. Ultimately, the
honourable Tribunal by its Judgment dated:

31st of COctober, 1994 allowed the application

and set aside the departmental enquiry and

orders of punishment. It was held that the
petitioner is entitled to the reliefs claimed

in the main application. However, the Tribunal

did not pass any orders with regard to back

wages for the period the petitioner wss forced

to remain at homse.
\_______/”_‘—_'—-\

3) In this view of the matter, the petitioner
brings this review application for thg revieuw
of Judgment portion so far as it denies the
rel ief of backwages to the petitioner.Thea

following are the grounds:

(a) Because once the main relief is granted
the relief of backwages which is admittedly
interconnected relief ought to have been

granted to the petitionsr.

(b) Because the Honourable Tribunal has come

to a conclusion that the departmental enquiry

and the orders of punishment were absolutely

illegal and void.




Page 3 Continues..

(c) Because the tribunal ought to have exercised
the discretion in favour of the Petitioner as
the petitioner was forced to sit idelly for no

fault of his own.

(d) Because the back wages would be legitimate
entitlement which the petitioner would be
entitled to receive from the Railway administatior

and that portion of his livelihood cannot be

curtailed.

(4) The Petitioner relies on various Judgments
of the Tribunal itsself and the Judgments of the
principal Bench of the Tribunal including the

judgment of the Gujarat High Court and Supreme

Court.

(5) Petitioner prays that £

(a) Honourable Tribunal may be pleased to
review the Judgment portion so far as

it denies the back wages to the petitioner

(6) The Petitioner submits that this application
for review is within the time limit calculating

the period from the date the copy was received.
It is therefore prayed that the same may please
be entere tained.

Dated:14-12-1994. ‘4PD£;£

Place: Ahmedabad. ( HEMANG D. RANA )
ADVOCATE FOR THE PETITIGONER.




BEFORE THE HONOURABLE CENTRAL ADMINISTRATIVE, TRIBUNAL, AHMEDABAD.
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( DISTRICT 213

IN THE ORIGINAL APPLICATICN NC. 493-89,

( REVIEW APPLICATION NO. OF 1994.)?

MAVSINGH BHARA BARAD,
SARDAR PARA, STREET NO. 5,

KHODIYAR KRIPA, JUNAGADH. APPLICANT,

VERSES,

THE UNION OF INDIA,THE G, M, OF
WRLY, CHURCH GATE BOMBAY THRCOUGH

. NANT .,
THE DIVISIONAL RAILWAY MANAGER, —-QEQ§-:E—

BHAVNAGAR DIVISION, BHAVNAGAR PARA

AFFIDEVIT,

I, Mavsinch Bhana Barad, adult hindu record on oath that the
Railway Administration had pessed the dismissal ordres for me

amd on appeal the appelete authority maintained the orders

passed by the desciplinary Authority. I prefered the REVIEW
applicatidn and the penalty of the dismissal orders were

reviewd and modified by the COPS CCG to that of the Compulsory
retirement. I have challenged the legality and the velidity of th%
impugned ordres and the Honourzble Central Administrative Tribu %
nal have set and quash the ordres of the Compulsory retirement ‘
and the BRailway Authorities have been ordred to REINSTATE ME |
in the Railway Services on 31-I0-94.Unfortunately the Tribunal ‘
have not passed the orders for back wages, seniority, and step

to step promotions during the interving period and as Such I

have been compelled to file the Review application before the
Honourable Tribunal.Il also record on oath that during the entire

interving period I have not served any where and have not recei




2.
ved any gainful wages till now.
2. The facts and averments recorded in the Review application
are quite correct and true to the best of my knowledge and

in token of this I put my signeture on the day of 25TH JANUARY 95,

Rlened~
PLACE :::: JUNAGADH ( MAVSING BHANA)

SIGNATURE OF THE APPLICANT,

READ & EXPLAINED IN GUJARATI

BY ME, .

o
( J.J. DAVE)
ADVOCATE, RANA A3S0OCIATES,

Sotemnly. Afirmed By Moo Rlo—
\a wresvace of  J= J. Dame J

wiho kos jdentified

i v, Thabar Neotary) ™ W\

25 JAN 1995
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BEFORE THE HONOURABLE CENTRAL ADMINISTRATIVE TRIBUNAL, AHMEDABAD.,

FILED IN THE OA 493-89 & RA NO.0S[4f
OF 1994.
MAVSINGH BHANA EX DRIVER,

LOCO SHED JETALSAR & RESIDING
AT SARDAR PARA PLOT, JUNAGADH APPLICANT,

VERSES.

THE UNICN OF INDIA THE

CARE THROUGH THE DIVISIONAL

RAILWAY MANAGER, BHAVNAGAR

DIVISION, BHAVNAGAR PARA DEFENDENT,

VERIFICATTION,

I, Mavsing Bhana, Adult Hindu, aged about 57 years
and residing at the Sardar Para plot at Junagadh do
hereby record on oath that the averments raised in
the attached REVIEW APPLICATION in the matter filed
in ORIGINAL APPLICATICN NO. 493-89 are quite correct
and true to the best of my knowledge and belief.

2. I also certify on oath that during the period of
the compulsory retirment as a result of the ordres
issued by the CHEEF OPERATING SUPERINTENDENT, CHURCH
GATE BOMBAY I I have utilised the entire period for
contesting the case before the Honourable Court and
the Honourable Tribunasl etc, I hereby record on eath
that during this period I have not worked anywhere
and have not drawn any salary for the same. For these

OATH I solemnly record the statement of verification

and have not suppressed any material fact in this

and put my signature on the day of nuary I995,
e 2
PLACE ::::: JUNAGADH ( MAVSINGH BHANA )

SIGNATURE OF THE APPLICANT,

SIGNED IN MY PRESENCE
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FRAOND,

_Shri M.D.Barad

Shri J.J.Daye

493 of 89

DATE OF DECISION_3 /- (- U4

o _._Petitioner

— .- .... _Advocate for the Petitioner (s)

Lo Versus
» s
-~ Union of Indiag and (OK®, . __Respondent
. 5 .-"%4
¢ s
.Shri R.M.Vin g s Advocate for the Respondent (s)
;! o ( %
C
J
A .
o

CORAM

The Hon'ble Mr, VeRadhakrishnan

' The Honble ¥f Dr.R.K.Saxena

3 Member (A)

3 Mczter (J)
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M.voing L, Latad

sard r kara Plot

Sheri No,S, Khodiar Kru;a

Junagadh, Applicant,

Advocute Mr, J.J. Dave,

Versus

1, Divisi_nal Mechanical
Enginecr (L)
wcetern Railvay,
Bhavnagar Division,
bhevn g&r Para

2. Divisi_nal Railway Man.goZ,
he: torn hailve, bhaviagadl
Division, Ehavaugy:r Para

3, Ciief Operating Supdt,

woct2rm Roidway, Churchgete
Borbzay. fespondents

Advoce te Mr., R.M, Vin

JUDGMENT
In

Lates 37 -lo- Iy
O,A, 493/198

Per Hon'ble Lr., R.Ke Saxcna Kember (J)

The applicant has challengea tnc crder datel

14-6-1988, passec by the Divisiunal Mechanicel Engineer— |L}1 -6—63
Disciplinary Auticrity — whereby the applicant was Gismicsed

ce, Trnc org. r uf pont rent ves chullenged 4a Appeal

ey .Vﬂ;,

before ﬁ-“@‘\vi‘_i;m.l R:ilvay M:ntc r who uphe 17 tl.e o.cer cf
v

Aisrizsal Viat, 4o 0 catcd 27/31-1(-1588, The a; lica:t

- 7
v )

b
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3 33,
thereafter filed review petition before Chief Operating
Superintendent wh> vide order dated 30-1-1989 reduced the

penalty of dismissal t> that of compulsory retirerert,

2. The facts of the case in brief are that the
applicart was promoted on adhoc basis as goo;is drxyet
Grade-'C' vide order dated -22-10-1982. He was required to
pass relection test before being reqularised sn the said
post. The writte: test for the plirpose was conducted on
19-8-1995 at Jetalsar. The arplicant appeared in the
examination and secured 85 marks out »f 100 marks, The
conplaint was made or 13-10-1985 with the allegation that the
applicent had writter amswer basks of hinself as well as of
his brather. The preliminary inguiry was made and it appears
that no action was taken, Subseyuently rival union, Mestern
Rollway Majdosr Sengh (€or short WR4S) ratsed the matter
against the applicant who wss member of another union {.e.

Western Rallwey Bmployees Uaion (4REU) and there upon the

Senior Deputy General Marager put the applicant under supmsﬁo

(630 30-3 1987 end after some more inquiry, the charge-sheet
wr p.A 'I‘I'

~-7 dated, |

&
appeared\ thc written tast at Jetalsar on 19-8-1985 along
——

~1987 wes served, The charge was that the applicant

- A

with Mr.uggy?hu Bhora, ¢river of JND and others for the

g K AR

‘w

"



post of Driver Gr, '5' scale Rs, 330-560 (R),The charge
furthcr reaé that Shri Mavsingh B, Barad (the applicant)
wrote his answer boouk as woil as the answer book of

Shri Shambhu Bhana, driver ¢f JND who also appeared for
the selection with him, fhe alcve act cf Shri Mavsingh
Barad cunstituted serious miseconduct and unbecoming of
%-11 ay Sarvant and invokes the pmvlsi.uns of rule 3 (1)
(44) & (414) of Railway Services (éondu:t) Riles 1966. This
charge shect indicated 9 documcnts on which reliance was
place.;u end wer proposed to be produced, Thera: is a note
end ther:-aftar that list of witnesses xkx by whom

at the

the articles of charge framed against Shri Mavsingh Barad

drivir were proposed t. be a_ustalnud Jbut a3 a matter of

fact n> name of vitnesses was given, This fact was rentioned

bLthu ingquiry officer in his repcrt, \

\
Ly
3, It is also averred by the eprlicant qmt
initially Assistant Mechanical Engineer (L), Bhavnrigar was

apreiated as Ingquiry Officer on 30-9-1987 but subsequently

pcintment w.o cuncellec¢ cn 13-1(-1987 and Shd'.‘ Hazazi

ncucted the preliminary ingquiry as Vigilarxée
< '

;, officer aprointec Ingiiry Officer, The inquiry was
J i
~ S {
* x
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b ol b shaaa. b

conductec with.ut observing the rules ¢ f natural Justice
e because neither the copy of the report c¢f the Prelimiogry
iaquiry was given nor was allowed the services (£ the
defence Assistant, No witness was named i{n the charge~
-sheet anc inquiry officer callea Shri B,N, Joshi as
witness u\b“b\ehalt of the departmeat anc recc rded his
statement, Shri B,N, Joshi had ccnducted prelimiasary
inquiry, The Inquiry Officer through him got all the

docurments and the statements of the

o witnesses proved, The appliunt_had made a iequest to
summon Shri Sat Ramdas, L,Govind and S,L, Kireel as
witnesses but the application was rejected, The report
cf handwriting expert was considered withput effording
an: epportunity of cross examination, The witnesses .

Serv 3hri B,V., Jobanputra and H,h, Parmir were examined

'
4

on behalf of the applicant but the )y evideace was act |

aporeciated, The order cf punishmant was paseed by the

incompetent autrority without arpring mind ané without

AY]
.-.g\ﬁ:oun:t:' aking crézr, 1t 4s alsc contended that it
RN
,43‘) r :
" vas acase u%) evidecne.
'h) l
4. - " fhef res wndents c atested the case and
S 48 i
dﬁaqgs/w}; the ples that the ap.licaticn wves time
N
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6

ba:rcd anc¢ tt wac in-co.rect that the proceedings wer

sterte¢ on the matter being agirated by the rival uaion

The appointment of Shri J.N, Hazari as Inquiry Cfficer is

saié to be quite legal and there was no violation of

)

principles of natural justice, The applicant was given
sufiicient cp;ortunity'. The witnessetr SasvaShri Sat Ramdas
D, Govind anc §,U, Kureel were not sumrouned &né examined
because they were not r-lcvant to the inquiry, where es &
Shri S,L, KRureel had rctireé, Moreover it is said that

thcy were depattmentsl witnesses, It 15 also con:ended

that the orders of punishment, appeal an¢ review arc quite

legal and rqquires n. {nterference,

Se We have heird the lezined counsel for thLe

applicant and the respondents, The relevant reccré and the

- cted
plethcra cf th: case lavs on tre polntLhé-vo been perused.

6. First question xx srices 4f the applicaticn

is tire karrcd, The case cf the applicant 4{s that final

. <iaviev wes passed on 3C-1-1989 but it could be
S N

N

:fé;fcinnunLCeEcéigt nim vice letter dated 17-:-1989, Even if
P

. 1‘.‘.
1) it is a;sumé,fé,}{t the service was effected on the same

) s, 8
\ dutec 1.e.17-;-';fasJ the pcriod of limitation under secticn
)

.
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24 of the Mmmjstrauve Tribunals Act 1985 is one year,

i

i
‘.

A %
This appligation was presentcd in the Office of the
Tribunal on 10~ o Gf cwrso,it could be admitted
only on 15-3-1990 because prior to that certain querries
' 1
we: mude anc' formalities were completed, However, theye
1
can ke nn doubt, that the ajplic:tion was presented oa___,
. d.o..te“*
5-1C-1989 i.e, |#ithin 8 monthe of the comrunicaticn o©f
f
[
the order or revicw and within 9 mcnths of ti.c actual

Gatz cn which t‘e orcer of review was passed, It {5 therce

-fore not corm:]t that the application 'was time barred,

7. In this case the ajpplicant has reised the
questi.n that the-e was nu evidence in the case and thus

it 1as a ceve u‘I . cvicency, Ve have gone thr ugh the
_ecorc anc¢ as 18! pointed out eirlier 0o witness weas
named i) the chargc-chc 't which was servec oan the applicant,

This fact fin n tne report of the Inquiry Officer,
‘\31l L/T
W~

‘Sortic»n %gl

The el

[y

a8 o\

- Diseiplinary Authority
T1osecution vitnesses, It was
¢ nec~s .a~ to get the w=lid

'
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upon documents int roduced through a
\] Vigilance Inspector whc hada investigated
' . the case, Shri E,N. Joshi who had investi-
! 'l ~gated the case was summoned for the puwpose
. }‘ of introducticn of relied upon documents
/ only,

///It shcws that neither the witnesses were pentioned in
gt’;arge-sheet nor was anyone founu material cr necessary to
4 ‘be exumined by the Cepartment bcfoge the Ingquiry Officer,
\\ The entire tack was left over at the discretion of the
“  inquiry officer, Sometimss when the Presenting Officer has
Ipot been appointed the Inquiry Officcr may examine the
;lintelsel present by putting searching questions concerning
the matter under inquiry, Here it is not the situation, Since
RO evidence was mentioned in that Chargo-sheet it was really
v;ry difficult for any ors to find out as to who Could be
witness concerning the incident, The Inquiry Officer 4in his
discreticn chose to summon 8hri B,N, Joshi Vigilance

Inspector who i{s neither & witness of fact nor anything.had

occurred in his presence, hhat appears to Lave been done

b},ﬁ t he conducted preliminary iaquiry. By no
S\ D
N Ve

- Skerech of imﬂ

I( fact throwing 1 %' cn the facts :enticned 4in the charje, It

tion, he can be said to be a witness of

k
U really surprisd hat the Inquiry Officer asks Shri Josh{
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to prove the documents ar”: t's statements recorded by him
during the px'euminar.y inquiry., That is really not a legal
way of recorcing evicence, 1f the statement of Shri B.N,
Joshi 48 discraded there remains no evidéence in support

of the charge,

8. The Inquiry Officer dis-allocwed the request of the
ppplicant to summon S8arva Shri Sat Ramdas, D.Govind, and S,D
Xureel for no valid reasons, The applicant was really depri-
-ved of fair cpportunity by thia act, The matter does not
come to au end hcre, The y Inquiry Officer .I;o accepted

the report of the handwriting expert without giving him
oppo#;unity of cross-examination, The material point in

tliis cose 46 vhether tiic answer-book of Shri Shambhu Bhana
was in the handwriting of the applicant and it is contended
on behalf of the respondents that the hand writing expczt

had given this report, In such a situation the report of -

camination was allowed or t’he applicant

: acCepted the report ta beucorrect.
applicant was depriv fair and proper
cential ingredient of principles of

or the ig)plican
In this way als9
hearing vhicl_f{- $ I
natural Jusé'il

.
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! compulsory retirement can also not Le substantisted

TV

10

9 The report of the inguiry cfficer was basea

only on the statemeat cf Shri B.Ne Joshi who refézrred to

several cocumnts and the depositicn cf the witnesses
during peelininary Inquiry, The Disci,linary Authcrity
wnile recording the order cf punishment gave no reasons
€cr nch producti.n of witnesses in support cf the charge
ané how the staiement ot Shri @oshi vac fcund sufficient,

’

It indicate. oi non applicstion ¢f mind t. the facts cf the

' csse6.
10, On the consiceration of all these facts discussed

above we — come to the coaclusion that there had kmm not
been a fair — end proper 1nq;11 ry. The applicant was
dismissed from servico ly initial order and Appellate
order when there was no evidanCe in cupport of the

charge, The order passed by the Reviewing Authority for

~ reasons, We therefore quash the orders passed

i o\ s apcdcre arlllo-aty

: QO'W’t-rf;as‘: nary Authority, lfnd Reviewing Authority and
v
// dirpct, — ‘“ »spondents to reinctate the applicant

in s.’a;vice. S« as the qu fti:n of back-wages {s

»s
¢ ncernec, the Jgfflicant haé rot workec fruom the date of
e
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