
IN THE CENTRAL ADMiNISTRATIVE TRIBUNAL,- 
AHMEDPB1\D BENCH 	 A 

CAT/I/12 

O.A. No. 	 549 OF 	1989 

DATE OF DECISION_4-10-1991  

Shri_Jaya;.Lti1a1Dhira1a, Shah. 	Petitioner  

Mr.Anil RdVal, for Mr.M.R.Anand 	Advocate for the Petitioner(s) 
-- 	

Versus 

Union of India & Anr. ___- 	Respondent 

Mr.M.R.Bhatt for Mr.R.P.Bhatt 	Advocate for the Responutiii(s) 

CORAM 

The l-Ion'ble Mr. P. S.Habeeb Mohammed 	; administrative Member 

The Hon'ble Mr. R.C.Bhatt 	 Judicial Member 

Whether Reporters of local papers may be allowed to see the Judgement? 

To be referred to the Reporter or not? 	C 

Whether their Lordships wish to see the fair copy of the Jucigemeni? 	j 	) 

Whether it needs to be circulated to other Benches of the Tribunal? , c' 
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Shri Jayantilal Dhirajlal Shah, 
Income Tax Off icer'B' Grade, 
B-4, Subhadra Nagar, 
Near Milan Park, 
Swastik Char Rasta, 
Ahmedabad - 380 009, .Applicant. 

( Advocate : Mr.Anil Raval, for 
Mr.M. R.Anarid 

Versus 

Union of India, 
(Notice to be served 
through the Secretary, 
Finance Ministry, 
Secretariat, 
New Delhi. 

Commissioner of Income Tax, 
Rajkot, 
Having office at Amruta Estate, 
Race Course Road, 
Rajkot. 	 ., .Respondents. 

Advocate : Mr.M.R.Bhatt for 
Mr.R.P.Bhatt 

O.A.  No. 54•9 OF 1989 

CORAM : Hon'ble Mr.P.S.Habeeb Mohammed : Administrative 
Member 

I{n'ble Mr.R.C.Bhatt 	 : Judicial Member 

ORAL ORDER 

Date : 4th Oct.1991. 

Per : Hon'ble Mr,R.C.Bhatt 	 : Judicial Member 

Heard Mr.Anil Raval, for Mr.M.R.AT-land, learned 

advocate for the applicant and Mr. M.R.Bhatt for Mr. R.P.Bhatt, 

learned advocate for the respondents. 

2. 	This application is filed by the retired Income 

Tax Officer, Grade-B, ti obtain the reliefs prayed for in 

para-7-A, 	B and C of the Application. Reliefs-7--A, and 

73, are two distinct reliefs in as much as the relief -B 

is not conseuentia1 to relief -A, Therefore, we ask,  the 

learned advocate for the applicant to make the position 

of the applicant clear regarding the reliefs sought in para-7. 

The learned advocate for the applicant agreed to this 
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position both the reliefs are distinct in nature and hence 
L 

he has not pressed relief-7-B, before us and ts pressed 

only relief-i-A, before us. He submitted that the app1icat 
any 

ru1d file separate O.A. if 	he has/cause of action, 

regarding the relief -7-3. 

Thus, the only c.jizstion which reuires to be 

considered by us is the relief-i-A, sought by the applicant 

by which he wants us to quash and set aside the impugned 

Memo at Annexure-A-5, dated 22nd Nov.1988, and the 

communications/orders at annexure-A-7 collectively, dated 

14th December,1988, 13th January, 1989, and Annexure-A--8, 

dated 17th November, 1939, on the ground that the same are 

illegal, uncDnstitutional, without jurisdiction, null and 

voiu and of no effect whatsoever. 

The applicant was an employee of respondent no.1 0  

Union of India, that he was last working as Income Tax Officer, 

Grade-B, that he has retired ataining the age of superannuation 

on 31st August, 1989. It is alleged by the applicant that 

in December,1989, all of a sudden by communication with a 

covering letter dated 5th December, 1988, the applicant 

was given a memorandum dated 22nd November, 1988, proposing 

to hold inquiry against him. The single article of charge 

according to him refers to two cases, according to which 

the applicant is alleged to wrongly allowed D.T.A. Agreement, 
z 

relief under Section-172, (4), read with Section-154 of the 

Income Tax Act, to non.resident Shipping Company. It is 

alleged that the assumptions made in this memozix is contrary 
judicial conclusion of the applicant. 

to the qusi/. tt is also alleged that there was no misconduct 

or misbehaviour on the part of the applicant. The applicant 

submitted preliminary reply by his leter dated 12th Dec. 

1938, requesting the authority to drop the &nquiry against 

him. 



The appljcont, thereafter, received a Communication 

dated 14th December, 1988, whereby an inquiry officer was 

appointed to conduct an enquiry against him and by a 

subsequent order dated 13bh January, 1989 the eresenting 

orficer was apeointeo. in the inqUiry to be Conaucted 

against the aP?licant, the tnie copies of which are 

cullectively erocuced as Annexure-/7. The apolicant, 

thereafter, received a letter dated 1st Nbvember, 1989, 

fixing the date of inquirv on 17th November, 1989, whereby 

he was in:[ori-iied that the inquin, shah be proceeoe 	ith 

and that he should submit the list of documents etc. by 

30th iovember, 1989. The asehicant has produced at 

Annexure A/8, the minutes dated 17.11.1989 before the 

inquiry officer. 

It is alleged by the asphicant that the irnougned 

memorandum at nnexus A-5, A-7 ase. -8, e ebony witnout 

jurisdiction, illegal and had in law and deserve to b' 

quashee and set asite for the simple reason that the chaste 

levelled against the aelicant can hever constitute 

misconduct, or misbehaviour. 

The resoondents have tiled reply resistinq the 

pphjo:tiou on several grounds as mentioned in various 

paragraphs of the reoly, 

it the time of hearing of the arguments of the 

learned advocates for the oarties, they  jointly submittect 

before us that an loentical matter namely OA/550/88, 

(3hri Ramesh K.Desai, Vs. Union of India & Another), is 

decided by the Bench of Ahmedabad on 4th ApniJ, 1990. 

The learned advocate for the apelicant has produced the 

cosy or the said judgment in 0.A./550/88. He submitted 

that the noints involved in that case, were identical 

to the noints which are raised in this case. He submitted 

that the Absedabad L3ench, in its judgment dated 4th ApriL, 90, 



in O../550/s, has quashed and set aside the orciers 

which were identical to the impugned memos, Annexures 

A.-5,-7 and A-S in this case. 'e submitted that this 

Tribunal haci considered at length the very points which 

are also involved in the present case anc therefore, 

the matter is covered by an authority and prayed that 

in view of the findings given in the said D.A. relief 

7-A be granted. Learned acvocate for the respondents also 

agreed to the proposition that the points which are raised 

before us were almost identical in .550/88 anc 

therefore, covered as per the decision in D.A./550/88. 

He however, drew our attention to the tact that the 

responcents have ore ferred oec ial Leave Petit in age inst 

the jucgrnent given in D.A./550/88, and the joecial Leave 

is granted in that case end the hearing is expedited being 

pccial Leave Petition No.14797/90. He submitted that 

no stay is granted In the peciai Leave Petition by the 

Hon'blc: upreme Court of India. He agreed that at present 

the ratio in the decision in .A./550/g8, holds the tiel 

so tar as the oresent case is considered. Having heard 

the learned acvocates and considering the submissions that 

the points involved in the application before us were 

identical which were in 0.1i./550/88 and in view of the 

d.ecision given in that case by which the aoplication was 

llowed and the in:uiry was quashed and set aside, we acopt 

the same reasoning of 0..550/88 and hence the Same 

decision is Lolowed and the aider is made accordingly. 

9. 	 In view of the decision in 0.i-./550/89 and 

following the same reasoning in this matter, we allow the 

..6.. 
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alication, 	o far relief 7-A, is concerri,e quash 

and set aside, Annexures-A-5, A-7, and A-8, being illegal. 

The applicant has not pressed the other relief. Hence, 
I'__ 

the application is allowed to the above extent 
4 

regard to the case we pass 	no order as to costs. 
It- 

The application stands disposed of. 

( R.C.Bhatt) 
Judicial Member 

f 	

) 

P.S,Habeeb MohammØ 
Administrative Memb'er 

AlT 



I All communications should 

be addressed to the Registrar. 
Supreme Courf, by designation. 

NOT by name 

Telegraphic ad&s :-' 	- 
'SUPEMECO 

No. 
D.No.213/93/5ec, IX 

SUPREME COó1T 
INDIA 

Dated New Delhi, thetpt ,193 19 

n,ii Adii!nIstr'Vv. T,Thuaa? 

FROM 	 Ahrn'dab.4 B.ch 
AiEist ant Registrar,  
E5uprerne Court of india. 

TO 
-'The Registrar, 

Central Administrative Tribunal, 
Ahmed ab ad Bench, Ahmed bad. 

PETITION FOR SPCLItL LEAVE TO RHEAL() NO.5295 UF 1993 

WITH 

INTtLUO UTLJRY 	Pr LIC TIUN 11L.2 
(Application for ex—parte stay) 

Union of India & Anr. 	 •• Fetitioners 

Vers us 

&hix)taj Jyantilal dhirajlal %hah 	.. Respondent 

5ir, 

ifl Con tinuation of this Re gistry's letter of even number 

dated 5th ay, 1993, I am directed to forward herewith for 

your information and necessary action a certified copy of the 

, 	Oroar of this Lourt dated 27th August, 1993 passed in the 

mat tr above_.me ntioned. 

Ple 2se 	knowledqe receipt. 

Enc1 As above. 

Yours faithfully, 

Assistant Registrar 

It' 



Sup C. 54 

IN THE SUPREME COURT OF IND 
GMW 	

\. 	- C IVIL APPELLATE JURISDICTION  

.. - .... 	. 
bPrgme 1 W __ 

!.ETITION FOR SPECIAL LEAVE TO kPPEAL(CIVXLJj(O525  OF 1593 
(Under Article 136 of the Constitution of India, from the 
Orthr datad 4jh October, 1551 of the Central Aêninistrative 
Tribunal, Bench at Abmedabad in O.A. No.545 of 1515) 

WITH 

NTERLOCUTORY APPLICATION NO.2 
(Application for stay  by notice of motion) 

OF 

Union of India, 
threuh its 5ecretary, 
Ministry of Finance, 
Govt. of India, 
New Delhi, 

C.mmissi.ner of Incsmetax, 
Rajkot. 

Versus 

Joyantilal Dhirajlol bhah, 
Income..tx Officer 'B' Grade, 
-4, Subhedara Na!ar, 

5w5stic Char R55t5, 
AhmedaIed. 

.. Petitioners 

•• Respondent 

27TH AU(U5T. 1953 

C 0 r AM: 
HON'BLE MR. JJSTICE M.M. PUNCHHI 
HUN'BLE MR. JUSTILE R.M. AHAX 

For the Petitioners: 	Mr. D.N. Dwivedi, Additional 
Solicitor General of India 
(M/s. T.V. Ratnam and P.Parmeswaran, 
Advocates with him) 

For the qwks Respondent: 	Mr. Swaraj Kauah.l, Senior Advocate 
(Mrs. Ham antik. W 1hi, Advocate 
with Mm) 

THE. PETIT IUN FOR SECI AL LA\iE TO APPEAL AND THE 

APPLICATION FOR STAY above-mentioned Iseinoj c11ed on 

for hearing before this Court an the 27th day of 

August, 1953 UHCIJ haring Ccurisel for the parties 

hh, 	.... 21- 
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herein THIS COURT DOTH ORDER that the Petiti.n for 

Special Leave t. Appeal. mentisned shave he and is 

hereiy dit4missed in view of the decigijn in %Jnien of 

India & Pnr. —Vs.. R.K. Deepi(193(2) 5CC 4) and 

cwsequently this Court's Order dated 30th April,13 

made in 1nterlocutsry Applicatian N.2 ehevs"mentioned 

granting stay he And is hereby vated; 

AND THIS COURT 00TH FURTHER ORDER THAT THIS ORDER 

be punctul1y .beerved and carried into executian by 

all cencerned; 

WITNESS the Hsn'blo Shri Manapalli Narsyanara. 

Venkatachalieh, Chief Justice of India, ,t the Supreme 

Cisurt, New Delhi, this the 27th day at Auuet, 1993. 

t B.S. JAIN ) 
JOINT REGISTRAR 
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CS 
	 p Parmaswaran, 

Engrossed by 
	 SHRI 

th ?etitjonere. 

Examined by 
	 Advocate on R,cord for 

XXX Srnt, HBrnantika Wahi, 
Compared with 
	

SHRI 

No of folios 
	 Advocate on Record for 

the sele Rependnt. 

SJ'ECI AL  

XXXXXXXXXXX ALT 	
XXXXX 

wfl 	}LtQRY C AMIN N2 	 of 199 

Unien of fndi5 & Anr. 	 ,• Petitioners 

XX xxx 
J.y'tila1 Duraj3.1 Shz3i,•, Hepuriden: Petitioner 

(JRDER !USMISSING THE SPELIL LEAVE 	 XxxXx 
PETIT tV 	 Versus 

DATE D jJu7r 	yor UGuj3 

XXX XX XXX X 
Rsriondent 

N P47 PR 



	

Alcommunications should 	 No. 	 \ 

	

be addressed to the Registrar, 	 D.No.21 3/93/)Sec .IX 

	

Supreme Court, by designation. 	 SUPREME COURT 
Telegraphic address :- 

	

"SUPREMECO" 	 INDIA 

Dated New Delhi, May, 1993 19 

FROM 

A 

ssistant4eqistrar,
upram Court of India. 	 waid NG ...... ..... ............ — 

1- 	-' 
O.di ..•.S 	•• 	u..eeseeS—J 

TO 
T Registrar, 
entral Administrative Tribunal, 

Ahmedabad Bench, Ahmedabad. 

pETITION FOR SPECIAL LEAVE TO APPEAL(CIVIL) NO.5295 OF 1993 

WITH 

INTERLOCUTORY APPLICATION NO.2 
(Application for ex—parte stay) 

Union of India & Anr. 	 ,• Petitioners 

Versus 

Jayantilal Dhirajlal Shah 	 .. Respondent 

Ot 
Sir, 

I am directed to forward herewith for your information 

3nd necessary action a certified copy of the Order of this 

Court dated 30th April, 1993 passed in the matter 	ove— 

mentioned. 

Ple ase acknowledge receipt. 

Yours faithfully, 

Assistant Re gistrar 



Sup.C.5( / 

IN THE SUPREME COURT OF 1ND1A:' ; t' 

WIWIWWA~CIVIL APPELLATE JURISDICTION 

)4cxx 	 ckx 	 Wx 

PETITION FOR SPECIAL LEAVE TO AFPEAL(CIVIL) NO.5295 OF 1993 
(Under ArtiCle 136 of the Constitution of India, from the 
Order dated 4th October, 1991 of the Central. Administrative 
Tribunal, Bench at Abmedabad in O.A. No.549 of 1989) 

WITH 
	

440745 
INTERLOCUTORY APPLICATION NO.2 
(Application for stay by notice of motion with a prayer 
for an ex—p 8rte order) 

Union of India, 
through its ecretary, 
Ministry of Finance, 
Govt. of India, 
New Delhi. 

Commissioner of Incoms..tax, 
R5jkot, 

Versus 

Jayentilal Dhirajlal 5hh, 
Income..tax Officer 'B' Grade, 
3-4, Subhedera Nagar, 
Swastic Char Rests, 
Ahmedebad. 

.. Petitioners 

.. Respondent 

30th Aoril, 1993 

C OR AM 
HON'BLE MR. JUSTICE M.M. PUNCHHI 

r 	 HON'BLE MR. JUSTiCE B.P,, JEEVAN REDDY 

For the Petitioners: N/a. T.V. Ratnam and P. Parmeshwaran, 
Advoc ates. 

THE PETITION FOR SPECIAL LEAVE TO APPEAL AND 

THE APPLICATION FOR STAY abovamentioned being called 

on for hearing before this Court on the 30th day of 

April, 1993 UPON hearing Counsel for the Petitioners 

. . . . 2/ 	1010 — 



herein THIS COURT while directing issue of notice 

to the Respondent herein to shoI cause why Special 

Leeve be not granted to the Petitioners herein to 

appeal to this Court against the Order of the Central 

Administrative Tribunal above—mentioned, DOTH ORDER 

that pending the hearing and final dispoeol by this 

Court of the •plication mentioned above for stay 

after notice, the operation of the Order dated 4th 

October, 1991 of the Central Administrative Tribunal, 

Ahinedabad l3ench in o.549of198enjs 

hereby stayed; 

AND THIS COURT DOTH FURTHER ORDER THAT THIS ORDER 

be punctually observed and carried into execution by 

all concerned; 

WITNESS the Hon'bla Shri Mepal1i Narayanarao 

Venkatachaljah, Chief Justice of Indi8, at the Supreme 

Court, New Delhi, this the 30th day  of April, 1993. 

& 

( B.S. JAIN ) 
JOINT REGISTRAR 



SUPREME COURT 
xkkW4t./CIVIL APPELLATE JURISDICTION 

SPCI.. LEAVE PETITION(CXVIL) NO.5295 OF 1993 

WITH 
xxE*_. 

TERLOCUTORY APPLICATION NQ1 2 
(Application for exparte stay) 

Union of India & Anr. 	 .. Petitioners 

Versus 	
XWMM flt 

x ,d3ekkxw 
Jayentilel Dhk.jlal 5h.h 	•• Respondent 

ORDFR DIRECTING ISSUE OF SHOW CAUSE4J1C€ 
AND GR&TING 

IATE B THIS TIE 3111 H DAY OF A1L 199 	 4 
xcnt 

Engrossed b 5  

Examined by 

Compared with 

No. of folios 

Fb 

•- 	w 

Advocate on Record forthe Petitions re. 

SHRI 

v 
Advocate on Record lot 

 



Central Administrative Tribunal Ahmedabad Bench0 

Application No 	I 	 ' 	 of 199 

iransfer APL-liCCtjOfl No. 	 Old. Writ Pet.No. 

CERT IFICATE 

Certified that no further action is recrured to he taken and 

the case is fit for consignment to the Record Room (Decided). 

Dated: 

Counters igned: 

Section Officer/Court Officer. 	 Signature of the 

Dealing Assistant. 
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I 

IN 	TIUI CtNi'L h.iihINIL3 hlTIJE 	TRIBTJ1AL 

AihJII .HLL BiNiE ..T 

fbi & Oh 1989 

Jayantiial .i. 3hah 	 ... 	pp1icant 

vs. 

Union of Iniia & anr. 	 ... heceondents 

I ci 

—.—.#—I_.—._.—._ ._.-_ .—.._._._._.— • — ._-._ s —..,-._.—.—._._._._._._._._._ 
nnex. 	karticu.1ars 	 Page nos. 

1. 	 cemo 01 appin. 

0oy of the Ins crneticn 
No.915 cit. )0.1.1976 

copy of t.172 of the L.T. cot 

4. opy of the circular dt. 
25.6.86 1i;tin, 	th 	coac'on 2 / 
sistke3 in the inc,me -tax 
aesrnnts. 

copy of the letter at. 
24.2.1987 	;arning the 
applic ant. 

ocy ci' the memoranciuii  a2.11.88 along 	ih annexs. ') 

 a-6 Coy of the apJiican-c's reply 
ut. 	1.I2.38, 

 -7 Col. copy of the Couaunic.t:Lo 	at. 
14.12.88 and. the I 

/f, 
JA / 't coy of comiu ,/ 

nictuon 	t. 	15.1.89. 

c copy of the ietter/oraer  
Jt. 	17.11.89 

( 11. R. Anand ) 
Applicant's Advocate. 
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IN 	THE 	NTA1 aDlINI. T.iP2 lYE 	TLUBUNL 

AJ ITIUNAL 3iCI [T aHMJ3LD 

k 
	 OT 1989 

Between 

Jayantilal i)hir ajial Shah 
	

Applicant 

41d. 

1 • Union of India 

2, Coaiasioner of Income-Tax 

Rajkot. 	 ••. Respondents 

DETAILS OF THE APPLICATION 

1 • particalars of the Applicant 

Name of the Applicant : Jayantilal Jhirajlal Shah 

Nane of the father 	: Dhirjlal Shah 

i.eiCnation & office : Income Tax Officer '' Grade 

in which employed 	(tetd) 

OlPice of the J.I.T. , Rajkot 

Offioc aJdress 	; 	OfPice of the e 
mrta tstate 

hace Course Road 

it1J1WT. 

Ad.ires Lor SarviCe 	: B-4 Subhadra Nagor 
of all notices 	 Near 11iilan Park 

Crastik Char Rasta 

Ahmedaba - 80 009. 
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2. Particulars of the Respondents : 

	

(±) Name an/or disation 	: 1 • Union of India 

of the respondents 	 (Notice to be served 

throufh the Sccret5ry 

Finance inis try 

$ecretariat 

New Delhi. 

2. Comaissioner of Income 

Tax, Ra;jkot 

having o fice at 

Lartita Estate 

Race Cuurse Road 

RJ Nc T. 

	

(ii) Offic adress of the 	
: Ns in item no.(i) above. respondents 

	

(iii) AdJresu for service of 	; 	s in item no.(i) aove. 

not ices 

.. Particilars of the or;er, 	against which asplication 

is made 

The application is against the following orders 

Order No. 	• Ns.IT.R-/ig./)R/GO/389 

Date 	
dated 22nd Noember, 1983. 

2. No.slT R/ui/Tig/uRi/ 88-89 
(.11) Pased by dated 14th iiecemr, 1988 

No.(IT.h/iNjig/DP-1/88-89 
dated 13 January, 198. 

3, No.09/JLS/208 dated 17th 

dovem er 1939. 

(iv) 3ujeet in brief 	thallenge to the institution of 

Desartmentai Incuiry for exerci-

sing suasi judicial po;ers, 

with oat there being any sort of 

:ijsconduct or aishehaviour. 



-3- 

3 

4. Jurisdiction of the TrLunal 

The appiict xxxm cleclaroo that he subject matter 

of the orders against which the aoolicant wLnts reiressal 

is within the jurisdiction of the ffonble Tribunal. 

5, Limitation 

The aeclicant further declares that the 

applicatiDa is sithin the liitaion Drescrjbed 

in Section 21 oi the Jministrative Tribunals Act, 

1985. 

i. Facts of the case : 

- This uetjtjon raises identical i 	-ues in the 

parallel aotual prelLises as are raised in u.. No. 550 
LI 

of 	1283, bbich is abmitei by this hon' ble 2ribunal and. 
44111 

the aa in-ere relieiz as praye 	_or 	s 	lre 	y been 

I- ranted, 2hat matter is pen:ing for final hearing. 

The brief a.ctS of the present case a.'e given below : 

6.1. 	The applicant is a citizen of India. He was 

an e1ploy e of responcIent no.1 Gnion of India. lie ;as 

last orking as Income Tax Oficer Grade '3' • ide retired 

on attaining the age of superannuation on 51st Hugust, 

1989. The applic, nt started service in the year 1 955 

as Upper bivision X Clerk. He k was promotod to the 

next higher post of Income Tax Inspector in the year 

1968 and finally he was promoted to the post of I.T.C. 

Grade 'B' in the yer 1278. all through his servicez 

the applic. nt maintainee clean and meritorious record 

of service. In fact, his sork 	aporecia3c.. by his 

superiors and he novor receive.i a single adverse 3..a. 
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nor -,.-as he evcr suojected to any departmental inuiry, 

till he rtircd. ,all his promotions cre given as awL 

when clue on the basis of is merit anH seniority. 

6.2. 	In the year 1978 the applicant was posted 

at Jamnag r, a port city. 	This was one of the 

hevist chargos and many a times the appiicnt had to 

pass as many as more than five thcusan aessnent 

orders in a yewr. In adition to circle as :essment 

wrk the applicant also exorcised the urisdition 

over Non_resident shi;ping cases, tais ueing a pqrt 

city. 	Prior to January, 	76, the ahiwin5 liners 

,visiting a gi en port were ayin. 100, of the tawos 

due on the t: xable income earned by them. So there 

were complaints cythe shipping companies that 

,inspite of Double Taxation grecmants fori2ort 

'i)T as') , between India and the oreign countries 

whrefrO: the ships were haifing, the Incoae fax 

0ffcerS were at allowing reliefs due to such 

compaflie unsr the DT3. The gentral Board of 

Jircct Taxes (for short 'the Boari') , therefore, by 

its Instructicn No.915 dated 50th January, 1976, 

irected all the CommiasiOflefa of' income-tax and 

the Income tcx Officers working undor them that 'the 

relief under yfas should be allowed in cawe of all 

bl wing tothcountries 
t 	lincrs ot  

with waich .Enaia has jfa agreerneflcS. 2.is relief aS 
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not to se a1loed to oce sasnal snip sing or tramp 

steamers, under Sec. 172(4) of the ..2. ct tnough it 

had to be allowed to tramp steamers unaor Sec. 1727) 

Qf the I..2. ct. Thus, in eycry case of return by the 

hon-resident Shinoing osçany, an i.?.0. was require to 

exercise 'Al isjudicial discretion and coce to a Coclusjon 

as to whether this was a reguar shipning liner or an 

occaiona1 ship ing. 	this had, to be done on the basis of 

the material placed before him and the representation - 

personal or sritten - o•he assessee. h trso coy of the 

ans -truct'on No.915 dated 0.1.1b76, is annexed hereto and 

marked kanexure -1 

6 9 3. 	ne stated ea:lier the applicant took oer as 

1.2.0. at JarlirLasr only in tue year 1978. In the year 

1 980-81 he s-as to ce in the charge shore he had 

the jurisdictj, an over the returns of Non-resident Shipping 

co.upanies at Jaxsnagar, 	dhen the apolicant took over 

this particular charge he haa no information or !aoledge 

about the instructions ho.915 at 	nexuro -1 for the 

simple reason that nosody had brought to his notice that 

such an instruction was issued in January 1976. 	s far as 
the Lleiaory of the a1icnt is concerned,, he was, therefore, 

collectH ng 100, tax dues fron all the Non-resident Shpi 

Conoanies. Some times in the yecir 1j32, it was brouht 
to the notice of the a0plicane hat other ITOs were giving 

9Th relief unJor instruction nc.915. 	The applicant made 
Some enquiries ancL SOund that this was the practice follocod, 

sy all the ItUs all over India and then he also strteJ. 

S011oriag this oractice of collecting he.lf the tax end giving 

Odh re1jcI' for the othsr half. 	tilts ens Jane in oona.j9e 

exercise of quasi judicial woser snile passing the assessment 

I rA 
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orders in the sincere oonviction that he Dractice of 

the departacat in this oehaif i.e. laplementation of 

section 172 of the I,T. ct should be uniform. 

6.4. 	The applicant submits that i is obvious that 	 p 

the proviain3 of Sec. 172 of the I.. ct re appli- 

cable in cases of non-resident 

d 	

Sh±iiflç uUS jflGSS

ts  e 	Os 	o appened to ;e posted o 	 h 	

. 

,  

and particularly those poste to the 'Jars having 

this hind of returns would ocue to hnOw about the 

proceiure under dec. 72 of the I.h. act. 	hus 

genrcIly soechind: the i.t.Os. are cot .damiiar with 

this uatutory function as a part of theiday to cay 

duty. 	purthermore, the instruction at nnne ure 

does not explain in any say the dtht inc tior, oeteefl 

:eular shiopin and 0CC sional shipriag or tramp 

steamers. ;;ut only that, but nothing uncr the 1.t. 

hct or the huieS made the seunder cefines or cx lains this 

;er. T 	 f 	trio  r:oe 	onhe 	 th    

practice that ens folio ci by his senior colieUgeS 

in all the port toans ater the issuance of the 

Instruction at hnne ure .-1 , to impement the mandate 

of Sec. 172 of the 1.T. ct, a co y of shich is annexed 

herewith and marked innexure h-P. 	 bnn.-2. 

6.5. 	The applicant did hc worl: of assesSing 

the returns of Non-resident Shping CompanieS tiil 

May, 1983 when he was transferred from Jaunagar to 

ttajkot.Ifl the year 1936, the I.T.Qs. receiVea. a 
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Circular drawinf their at tenticil to the ComLOfl 

histakeS found. chile checkiflf the cares by the Internal 

ud.it  perties'. Iteu po.12 of 
the comr:unicati0r refers 

to the fact that 5O; tax is wrongly allonal while pasifug 

ro irional orfers unLer f3ec.1, 724) of the frt, and that 

such relief has to be grant& wuii pasrin; the 
 final 

assessment orler unier d.c c. 172(7) only. 	
urprthiXhj.lf 

chile pointing out t e ais takes of the I.f.O-., it may 

ce note the very corsectiOn pojntoa out to the

iisell 

 

is not only jefective oeiflf .ireutly in conflict cith 

the Bourf's f irectiofl 	that the benefit !'as o e gicen 

to the rogular iipciLh; cc.spaniS and. not to occasional 

shipping ur tramp steamers, out the lireotion of 1J86 

nanes no such hjstiflcticfl.) . 2. copy of the bircular iated. 

25.6.1966 listing the COLkaOfl ajstkes in income tax 

aesien , is annexea horewi Lu car marher hunenure 

6 6. 	All these comion ijstakes ore niscricer as 

such or the obvious reason that they are commit ted. by 

the Officers everywhere. P ey are rectifieal in fcc course 

either in the a ellaLe procee lags or in the roe ti icntin 

proce nrc availacle uncter the ftc U itself. 	These cornaca 

mistakes are not confined to Leo. 172(4) of the 	ct, out 

are tnkij: place UfluT thev none st:tutory pro isions 

ay lnn;;e nuniben of officers anyrhore. The applicant alon:-

wish his ooilegues took note of these ccmron mistakes. 

At the scme time, it iuust be mentioned. that nei ther the 

original insrruct:Lon d.ateci )O. 1.1976 t rnn are -1 , nur 

who list of comon mistakes suggectet by the beartmnt 

at nneuuno 	is oeyond uoubt, as jar a interpretation 

of fec. 72 of the 1.1, act is concerned.. 	s a matcer of 
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fact, the ahioeing cct:prnjeo have raise: the plea 

that hey are entitled to the full benefit of liTds 

at he tine de orser under Sec.i7 (4) is cassod, 

and Lhe cr:ters to the contrary rero challen;-  by 	 - 

writ petitionc in various High Courts. 	To the 	 - 

information of the oplicsnt, one such petition is 

pending in the Gujarat high Court lso. This is 

CCh No.1330 of 1986, which is irnitLed by the flon'ble 

high Court, and is oen.ing:or final hearing. 

rfhi petition actually contenda that .1727 of 

the act is otiose , and no more applicacle to 

the ion-re.i.ent hiping Companies hailing froa 

the countries ;ith which India has daa greeuonts. 

The aplicsut craves the leaveof this fjt 

ftirinal, to refer to n 1  rely upon the said etiticn 

at the tine ot he rina of this application, as and 

when necessary. 

6.7. 	dix to seven years for the above mentioned 

asse.sments under section 172(4) of the dat were made 

by the petitioner in the year 1 i8da83 and after 

more than 2/2 years of issuance of the Circular at 

hunexure i-3, the ao'?licant recei :ed a charge-sheet 

subjecting him to departmental inquiry for taking a 

particular VIOW of dection 1724) in two particular 

cases ani not taking the other viess. The things 

began rith a confiLefltial iie!do dated 21st nay, 1986 

secaing the applieaut'S explanation and asking his shy 

cieoartslentl incuiry should not cc instituted against 
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him. The applic nt replied by his letter dated 20th 

June, 1986 rointing out that he had lone the work as per 

the uniform pr otice of the department everychere nd this 

was sonafide exercise of:juasi udicial porer as an I.J?.. 

he also cointe I out that the refunds were rantea to 

authorised agents and after proper vcrific_,iicfls an of 

the aocumc-'nts and eviaence on record. The appiicrit -lao 

1 ointed but that he had completed thous nis of aaesament 

every year :Juring theo yc ra in,,  to ooiat cut 	this kind of 

mistakes, this or that one aaessinent or_ar was harly jut 

aria air. use apptic n mao poinLei out aiat 'at the 

* 	 relevant t:e he ama never in±'orae that this as not 

correct practice. The applicant also roferreu to the 

assurance given by the Chairman of the.d.j.T. by his 

).c. letter 2o.p.No.C.150i/13$/85/—Xi (;) dated 11th 

January, 1965 which stated that Ilaction will se taken 

Only if there is conoreate evidence to show that over a 

Jerica of time an ohficer has been either lscJain in 

inLarity or has been eatrexcely ine..x:icient. There need not 

be rny aperehension in the rind of the of ieerS that they 

will be proceeieu adainm I for t hin bonaiie decisicuoS. 

Li'ter all, if an ofjicer takes W decisions, one or two 

may be wrong. hohody -sill be runishac ot oona'ide 

mistake or-, the basis of stray instances." The applicant 

pointed out ihot this very assurance -,;as no; being' oreached 

in an eritrary manner. The applicent c r a v e lea, e to refer 

to ad rely upon the confidential memo d.atad. 216t iay, 1986 

asking :'or his explEna tion and the apolic nt' a reply dated 

20th June, 1986 at the time of herinh as aria when necessary. 

The app.Licant receive a reply latch 24th i'ebraary, 1987 
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whe I 
. 

e iy the 	glison 	vic 	- 

not sotisfactory ontt that the uuality of the ap3licant's 

work is considered as poor. 	ccording to the cteportmental 

proctice, this would amoont to a warning that would go 

into the confidential record of the aprlicant, bu otherwise 

this was the end of the ioatter. 	true copy of the sid 

letter datod 24th eoruary, 1987 is annexea hereto and 

marked b1ne::ure .,-4 
	 iuiri .&-4 

6.8* 	The a licant was lue to retire in ugust, 

1989. In 3ecember, 1988 all of a sudden by a comieu- 

nication 	oith a covering letter dated 5th December, 

1988, the apDlicant was given a memoranum dated 22nd 

hovembor, 198 proposing to hold an inquiry 3.gainst the 

applIcant. The single article of charge refers to two 

cases acco ding to WhiCh the a9olicaflt wrongly allowed 

DTA relief under section 172(4) reed oith seetion 154 

of the 1.1. hct to Non-r:siuent Shipeing Companies. 

Tais was alleged on the ground that the shipping lines 

were operating on occasional oasis and therefore, this 

was not entitled to JTh relief. The as.u.Liiption is 

contrary to the quasi judicial conclusion of the ap91icont 

that they were regular shipping companieS and thus were 

entitled to the -OTA relief. h trie copy of the memoran-

dum date 22nd Novemb r, 1 9j3 long with the annexures 

is annexed. hereto nd marked jwinexure h-5. 

6.9. 	The applicant submited the preliminary 

reply by his letter dated 12th Decembor, 1933 requesting 

that the inquiry institutes against him may be dropped. 
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The y1icant once again poiLitsd that no had bonaiide 

exercu 	the cuasi judicial posers and that he should not 

so uaishei for tht after so sniny years, particularly when 

has atintained a clean scribe record for more t.an 

d years. The acplicnt ubs.ite_ that even if this ---as 

a itake, it as a conaiide one and likely one in the very 

nature of things and one could not be punished for such 

eflUine erwors if any. The a-opiic;:nt also pointed out that 

hcas1reaiy rarned pursuant to the OZ'IeT annenure h-4 

an:L that ho should not so cunisheu tuice for the sane 

alleget misconduct. The applicant, thus pointed out that 

ass also in violation of prisciple of natural justice 

an the urincipLe of res-judicata as ell as in violation 

of be public oolicy and the re 1 uirement of fair plan. 

the apalic nt also ucintea out that hoard's instructions 

arce cspaole oi iIerent intorpretcions and he snould not 

o punished for taking one visa aga.nst the other as this 

aou7th amount to punishing aim for doing his duty properly 

a. in accorianco i th his true understanding. The soolicnt 

iso ointed out that he definitely had he jurisdiction over 

the on-reiient Snipring Qocipanies. The only duOstion sraS 

:aich sus-sec lion of Section 72 :ulu apply either Sub- 

section 4 or sud-seatjon 7 an:i that he concluded that 

the assessees were entitled to iT relief under section 172(4) 

o.L the i.t. act. The applicsnt also pointed out that there 

Ls absoluthly no loss of revenue in tabs connedtibn. The 

a licant also pointed out tht once he had co e to a conclusion 

t the assosees er entitled to sth. relief, his earlier 

or sr in dis he aiou iven this relief hat to be 
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rectirie, otherwise he wotld be acting inconsistently. 

Thus the resort to section 164 was also fully iair in 

exercio cf is :asj juiicia1 power. The applic at also 

-ubmitteJ, that iscuance of refund oriers was as per the 

existing nractice and he was never told th: it w s his 

duty to lye the rei'unti orders by registered a.) post 

Only. In any cat,e the said Drs 	 a ctice coull ot be tolloied 

where the order coul3 	given in person to the authorised. 

agents. Besides this was the practice uniformly followed 

at the relevant time. The apayz.ent was in fact rnaue by 

crossed accoant payee chogie in I'avour of' the principal 

Ofli Y anti not in favour of the agents. The acplicant also 

pointed out that leal undertaking as taien from the 

agents for all tile liabilities that nay zzzxr accrue 

against the aeplicant. This sac a,-,,- in the practice 

follosed by all the ITOs anti ..'as not something specially 

done by the ap4icant. The applicant again referred to 

the bove mentioned assurance of the Chairman given by 

letter 11.1.85 and roqustea that the inquiry against him 

may be dropped as it amounted to double punishment and 

also punishment Thr bontfile mist he in exercise of the 

quasi judicial power. ti true copy of the reply is 

a.nexed hereto and aarketi hnnexure ,a-6. 	 Ann.-6 

6.10. 	Inspite of the above mentioned reply at 

Annexure 1-6, the applicant received a comaunicc.tion 

dated 14th Decemoer 1988 (receiv,,.L on 2nd January, 1939) 

wheresy Sn incuiry officer sas a)pointea to conduct 

an inquiry against him. Bd  a subsequent orer dated 
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13th January, 1989 the presenting officer was appointed 

in the incuiry to be conducted against the apelicant. 

True copjes of these two orders are annexed. hereto and 

Ann..-7 Co).. 	markeu hnnexuro 1-7 collectie1. 	The applicant thereafter 

received a letter dated 1st Novenfoer, 1°89 fixing the 

date of inquiry on 17th November, 1989. 	The apelicant 

by his letter dated. 8th November, 	1989 pointed out that 

in identical cases, other ITO has approached this lion' ole 

Trional and that the inquiry was stayed. 	The applicant 

also re:iuested 	and.iondered. 	hetber the inquiry could go 

on. 	The applicant received a reply dated 17th November, 

1989 on 22nd November, 1 989, wheresy he was informed that 

the inquiry shall proceed with and that he should submit 

the list of documents etc. which he wants 	by 30th November, 

1989 and. that the inquiry-  would coruaence after January 1990. 

true copy Of the reply ciatea 17th November, 1989 is 

nnn.3 	annexed hereto and marked. d.nne::ure -8. (The applicant 

has already re1uested for relev nt documents by his letter 

dated. 27th November, 1989.) 

6.11. 	The applicant has sealy come to a point where 

thou2'h he was already warned for the alleged mistake, he 

is again sought to be subjeewew to aepartmental h iquiry 

for the so called misconduct after he is retired and, for 

the events thwt ± x had taken elace 6-7 ye aes back. The 

apelicant apprehends thr. t this so called inquiry aill 

conwiue for years to cc:me and wIll result in denial of 

retirement luCs to the apwlicat for the entire duration. 

6.12* 	dggrieved and. disatisfjed by the iseugned action 
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of instituting the inquiry by memorandu at Lnneaur.; h-5 

and the subsosuent corsnunicoticn at anneure -7 colle-

stively anJ haneaure a-8 confir.s Lnh the institutIOn of 

inquiry and having no other k adeJuale alternate remedy 

the appiicait approaches this lIon' ble Tribunal on the 

fol1o'4ing grounds amongst the o the r :- 

	

6.13. 	Ihe applicant suenits that the imouJneJ. 

Isemoranu.w 	s a at anneure j--5 anJ the communicati ens at 

nneuures n-7 and I-8 ase ajearly sithout ui$uictiofl, 

illegal ana syi in lau. Tney are actuated by extrsneOu5 

eonsithr--tiOflS an malafiles, and deserves to be quashed 

and set aside for the simple reason that the chrge f 

levelled against the applicant can never constitute 

misconbuct, nzxxAttzrity, ffii or misbehaviour. 

c it can constitute misconduct, no authority or 

officer, Jisc arging quasi judicial function can ever 

be sfe, Such an ayroach, as shown by the Department 

in this case, is clearly Derveree, aroitr-ry and siio ws 

the clear cut design to victiuize tao applicant. 

	

6.14. 	The applicant submits that 
perusal of 

Instruction No.51 5 at hn5exure l- leaves no rooTs 

for Joust that any l.L.U. in charo of the Non. iicSideflt 

Shipping Uoipafly' s returns, if any returm is filed by 

regular shipping line, the osnefit 01 he Th 

agreement had to be allowed under Sec. 172(4) of the 

L.T. act. The afpiicaflt bonafiuc exercising his quasi 

fr 

* 
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judicial poacre, concluded that the ships in question 

eere the regul:r shipping lines as per his uniers anding 

of the term as explained in his reply to the Piemorandum 

and hereinasove. The applicant coald not be punished 

14 
	 'or exercising his quasi judicial posers in a particular 

manner. If the appli: nt had erred, the mistake coulu be 

co.:rrctea in the appellate forum. There is a procedure 

for rectification, as well, available unaer sec. 14 of the I.T. 

et, or under gec.263 of ithe I.T. lot, by the Commissioner 

of Income tax. But the exercise of quasi jualcial powers 

in a particular fashion could nvroe the subject matter 

of the iepartsental inquiry by a super or executive or 

adminis trative authority. The aprilcant subaits that as 

stateu earlier, thi very issue is pendins before the ion'ble 

dich Court of Gujarat, where the flon'ble iigh Court has 

found a prima fade case that the oTh relief hos to be 

given under Sec.172(4) of the I.P. Act only and not under 

Sec.172(7) of the nct and therefore, ad itted the petition 

(in the petition before the Hon' tie high Court iTA relief 

u/s.172 (4)  as given os vias given by the applicant. But 

it was subseouently sought to be ithirawn by the oror 

under Sec.154 of I.T. Act which is challenged before the 
4 

high Cdurt in the said petition which is pending). 

6.1 5. 	The applicant susuin that assumingsjthout 

admitting that the applicant has com--itted some error 

in construing or interpreting the instruction at knnexure A1 

or the proviciJns of 2ec.172(4) read with ec.172(7) of the 

net, this coaJa only be seen os an erLor of judgment which 
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could take Diace in axorcise of the ounsi judicial power 

by any judicial a thority. ;Such a ona.. i Ic error of 

juc[gmont which has taken olace in exercise of the auasi 

judicial pocrs co;tla nevcr constitute a sisbehaviour or 

misconduct. bvery day I t haens that the high Court 

oraers are reversed by the ilon'ule bupreme Court 

and the hon'ble Cupreme Court itself rev scseo its own 

earlier .ironouncements. The meaning of the depart-

mental inciuiry in the present case couLd only be 

this th .t an .r. .. exercising his quasi jucticial 

power is invitinq trousle, if he passes n order in 

favour of the assessee, even if it is in accordance 

with the law. The course of action adopted by the 

Jesartuent Is ole ny violative of the a ncLate of 

of the I.f. 	ct. 

6.16. 	The aprilcant subails that tbe course of 

action adopted by iim was followea by all the ofhioers 

known o Aie apelicant. who were in char5e of sach cases 

in Port cities. Coae might have taken a different 

view also. T.is &e would also show that there was 

El 

a idgitimats room for difference of opinion. This 

is also clear from the Department's o,n circular 

dated 5.6.1986, at knnexur.. -3, pointing out common 

mistakes. hil these officers all over India have not 

been subjected to the treatment meted out to the 

a.. sliccxit. The peptic at has been 	singled out for 

this discriminatory treatment in violation of his 
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mental ri' :hts under trts. 14 and 1 d of the Constitution 

Lain. dhi- submission is come out from the fact 

the confiacu thai Circular at .dnnexure h-3 refers 

LC exarcice of power unner Sec. 172(4) in a particular 

r as a 'cocon mistake'. Certainly i6Lis could not 

ie miatake of the aplicnt only, antJ, certainly the 

ke is not a misconduct. 

.the apDlicant submits that st the worst, this 

be sath to be a leitimate aisake is clear from the 

that the languae of S.172(4)redsith Sec.172(7) 

sieS one v:rsion. Thc seccnd vsaoion is given by the 

instruction No.915 at jnnexure k-i , and the third version 

of tue course to be adooted is given by the circular at 

nnnexure A-3. 

 

in fact the comnunic'tion at Anuexur a-
15 icaued by the Coircacsioner of Income tax and shs .:s the 

clear misunders; ..aning of the So rd's instructions. 

kccorcjng to the Comjissioner's inc uruc tion, in cae of 

the Non-resident Ship omers, 	relief coald not be 

gLen under Sec.7(4) of the I.T. ct notwithstanding the 

fact that they wer;X regular shipping liaes or tramp 

s teamers, whereas Uflj:r the Board' s instructions BT relief 

can certainly be given to reular shiaping lines under 

5e. 1724) of the 	 rthormore, none of thee two 

versions is enpresly embodied in the languaae of ec.172. 

Under theac eircuiustances to cay that an I.T. U. who wss 

merely follocing the practice generally followed by the 

other I.f.O.s ever her in India, is guilty of some kind 

of misconduct and that too after 6 - 7 years, ts clearly 

illegal, improper an I bad in law. (The applicant is only 

a 
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referring to the thre versions avalable with the Depart-

ment, and is not referrin to the version availaule 

to the shipping linos, imputed in the petition pendin;, 

before the hon'ole 11ib (ourt of dujarat, to the 
Nd 

effect that oc.1727) is otiose and that lull and 

lanai relief has to be yven unier boc.1744) ), 

It could very rel1 be visualiseL that if the Hon'ble 

high Court of Gujarat takes the ie as cont nded 

by the petitioner therein, then, :il1 the Departmt 

say th:t the i.d.Os. oho took th. view contrary to 

the applicant's vie": are guilty of aisainduct ? 

'friiS ar)21r..ity is the Only con1uscn of the 

1eua2tment s a p-roach in issuing the ch rge-sheet to 

the arolicant). 

0.13. 	The ap1ilic n b ubait 	hat khe bbarge-sh :et 

is fi:en to him in the year Hh3 sialy because in the 

year 1386 it was realised by the Departaont that the 

procedure followed by the l.'d.Us. Ons rlOt correct. 

Tu: botween i '8i and 1986, nobody raised a single huestion. 

io say after aore than 6 - 7 ye rs that a prticular course 

01 action adopted by an Income Tax Officsr in exercise 

of his cjuasi judicial poirer, to the full aowleage of his 

superiors has udi.enly become a miscon:uct, is clearly 

arsitrary and violative i' articles 14 and 16 of the 

onstitution of India. Thia wouI 	ho that Drior to 

1985-56 nosody thouaht that this .as an incorr ct course 

of action, and suddenly, becuuaa the Department has 

ch nded ih; policy .,Is to exerciac c pOaar under 



oeotion 70 (4), he 	:;iO 	 c-i 	r 	oh 

a 	becole a oisCOflaUC. fais i 	• OiUtèlY inoOflCe1V0le 

ni fantastiC, partioulriY 	uhJ-S 

a :int the aoliCsflt of anyoo'oU 	iiso i 

csliUO ion with the assesee, or nything 	I n 

s 	r imooper or 	or a 	
a colt: 

	

The a Licat sthtL ih::t he i;:n 	o:ors 

hate by rala tiths ecause by or.ier at hnneaure -4 

* 	 she aL)pllcnt aas already given arning for -the some all 

j5onCt and now he cannol se punishe't again and thus 

so ccLea to double jeopardy in 'jiolatiufl of his consti-

totional rights. The iapugned action also showS utter 

:an_appiictiOfl of :ind to thee very relevant consiieratiufls. 

hie non-apDlic hiOflQL alad is ;urthsr clear from the 

Jact &that hane :uie I to the i,,emoranAurl at nne sure 

te 	oronglyJoe accused 	 5 	eercised 

oser under secsiofl 154 of the L.T. dct. decion 154 prO-

lies for rectification of the erroneous orLers. Cnce the 

elicant hao come to a conclusion that his earlier oraer 

sassei under sec Lion 11724) iiaa erroneouS, hoe could he, 

:hile enerdising uasi judicial powers refuse Lo 	rectify 

the sariie. Thus the ap:licant is souott; to be renalised 

or acting honestly and sincerely. If the applicnt had 

not rectified his earlier erroneous order under section 154 

'li:: 

	
::: 
	

d 1. 

y i 	
/ cr'- 

	

bF, hi 	
O 



6 .20. 	 lie nt NISLI 0AWY, hot it to one 

the components of the rrincipleo of natural ju iee 
e 

tht the in:jaify shuald be held, nithin a reaeonr1e 

tiiee. The aon' ole tu:rone Court of India, ana do 

Hon'ble •Hgh ourt of duj .r t and v:iious other 

di'h Courto h cc holl that belated and c tale !neuic'd 

violates the irinciples of natural juctice. i 

precent cace, the incjiiry is sou3ht lo be hel 

the a&nesuen;3 mario in the year 1931, after more 
'4 

than 6-7 yors, cithont teiling the app.Lacan on 

the intorvenond perioo of 6 - 7 ye ra that hic 

exolane.tion OOS not aceeirn. in 	con ac,  Ci roe 

aecartment siiacks of icala.'i 	• it 	niro oo 

rio ea tn: t one appli can c is 

irom service. In a ition to the ieial 

con n inS raiscu hereinabove, the applic:nt cubicic 

-. 	is j 	iec I con 0. 10Y20 co '- 	• 

;0iOr1 	o. tiko 

cc an officer to make an effective defence, n'. ochon 	 - 

s thareoe, in Tilat 	- 	ri o 1 40 

riaturol notice an fair lay. 

100 

f.ct th:.t the refund 

or rers where hiien to the euthorosied acao to The 

,':r 1982_83. The ofricial circul r to ctror 	t 

,oct the refund orders should 1106 be given oereonnllf 

aaA 	WSL ic ion, bya et.cro 	oct oar. 'i on to 
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the aaplicant in the year 183. Therafore, it is too much 

to believe that the applicant is accusea of violating in 

1982 the instruction which ws issued in 1983. This shows 

the grossest nonaplieation of mind and recklessness in 

trapping the apolicant by any means. The recklessness is 
¼ 

also clear from the faat that the spulicani is accused of lack 

of integrity an 1055 'to the revenue, whereas there is no 

loss of a single pie to tao rovonue in any manner whatsoever. 

The board's Instruction 1A 0.i5iO u3teci 16.10.8. itself refers 

to some '1979 circulr suich acoording Lo the instruction was 

not follosed by the I.b.Os. nct watch was not given by the 

- 	 applicant in ny case). The rofunas in uestion had to be 
-4 

given either under de. 172(4) or under bec.1727)  of the 

nct. 	s ztate. erlier, ii the Lepartent is of the different 

opinion, the rectification tirocenuro under Sec.1 54 or under 

mec.263 of the ict col. always be aken. Even after these 

rectification proccuureo or apsellate procedur s, the refund 

will hve to be gi en, and it is not as if the applicant 

has done somethin; az unauthorisedly or improperly. Thus 

all these faLs can cho- the maltfjc.tes. 	fhis submiss in is 

further reinforced from the dac t that the successors of the 

plic-nt and a number of other 1.?. O.s hat also exercised 

the po ers in identical manner 	sas done by the 

apollo n t, bo they were suose uently sarned whe±eas now 

the applicant is subjected to full—fledged departmental 

inquiry and threatened sith a major penalty. This not 

only shows the discriminative treatment given to the applicant, 

but the extraneous and ulterior considerations ctuating 

the impugnect action against the apalicant. 

04 
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Reliefs Sought : 

In vies of the facts mentioned in para 6 aove, 

the applicant prys that the don'ble Tribunal be pleased 

to :r nt his follo.ing relicfs 

(a) 	To quash and set a ide the impugned Isemo 

at .n!:ecure L-5, and the comsiunications/ 

orders at anneaures .-7 collectively and A-8 

as iilegal, uncostitticnal,, without 

jurisdiction, null void aad of no effect 

whatsoever. 

do iiay the aopliohnt tde airiount 	to him 

on account of leaie encashmeut, ratuity, 

pension -to. uith 18 per cent interet on 

the outstanding dmount from the date it is 

due i.e. from let Sepetember, 1989. 

(c) 	To gr.nt any other. apropriate relief/remedy 

deem just an6 proper by the Hon'ble Tribanal 

in the facts and circumstances of the case, 

incluJind :he costs of this aprlication. 

Interim order, if rayea for 

Pendine; admission, final beirin and. disposal 

of this a ;ipiication, the [ion' ble friounal may be 

pleased to :r nt interim relief by stayin the 	/ 

operation of the impugned Iteisoranduxu/Orders at 

hnnexures A-5, -7 col. ana L-8 ana directing the 
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respondent authorities to consider for payment 

of the amount cLue to hiS: on acc ant of leave 

enashicent, gratuity, .jCf101Ofl etc. 

etaiis of the remeuies exhausted: 

The applicant cieclares that he has availed of all 

the remeuieo available to him under the relevant service 

rules by maaar •repr96eflt-tJOi5 as spelleU out in ara 6 

of the a:plicatin. 

att:r not eeniing with any other dourt, etc. 

The applicant further declares that the matter 

- 	 regarding ohich this application has been made is not pending 

before any court of law or any other uthori by or any other 

Bench of the Tribunal. 

11 • Particulars of Bank Draft/Poital Order in respect of 

the i.pplication fee. 

No. of Indian Postal Orders 	)t 

Name of the Issuing Poet Office : 

bate of issue of Postal Orders  

Post office at ahich payable 	: YeL 

12. Detailm of Index 

n Index in duplicate containing the details of 

- 	 the documents to be relied upon is enclosed. 

12. List of Enclosuces 

I • Anneures IL-i to i.-B as mentioned in bhe Infix. 

2. i.kslatnarna 

.. Postal Orders an respect of applic tion fee. 



In leriication 

I, Jayntiia1 . bah, .ion of Dhirajlal shah 

aged adult, xmxk Iicomo Tax Officer LRetd.) resident 

of dhinedabad, do hereby verify that the contents 

from paras 1 to 13 are true to ny personal knowledge 

and belief, and I have not suppresed, any material 

facts. 	 4 

Place : .hmedabad 

Date 	: / 	 * . 

Mad by 
e IkW necl 

it sec;;. ; j (jved t0 X, 
(signature of the LpoliCJUt) 

C*es co 

D&L 

tIN H 
i.nand 

lic ntis b.chocte 

TO: 

The Registrar 
m 

Alimedabad Beach. 
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INSRUOTI0NNO. 915 

F. IO. 480/2/ 75_11TD 
GOVERNMENT OF INDIA 

H 	 CENTRAL BOARD OF DIRECT TkXES 
H H 	

NrW DELhI, dated the 30th Jmuary,  

To, 

All. Coii;ionerj of irice...t 

;ib :- 	hinrtng 1risiness of on-riats 
$ectton 172 of tho Incme-.tax ct, 1961 
R1ief unior ff-LA A1ZE3t5 - 

- 

It hc 'coon represented to the DDard that aftor th 
amendments male by the Finance Act, H'i75, to the provisions 
relating to c(imuutatlLon of profits in the case of flonrosHe 
shipping companies, Income-tax Of fi corfl are not allowing r 1i 
clue to such crnpafl±os under the ro1o"mn4  P.T.A. Agreanent 
ecl. sting between india and other coimtrIH s 

2 * 	Our 1) .T A. Agre emont S wi th Federal. Republic of 
Germany, Finland, France, Greece arid Japan provid.o that tir 
tax to be charged in Irlia on the profits derived byoperr 
ships in international troffic (aS distinct from coastal 
traffic) by an enterprise or a resident of those countries oh 
be reduced, on the basis of reciprocity, by an amount oqual 
to 50% (55% in the case of Japan) of the tax so chtrgecl 1cwc 
there is a specific provisions in t—se kgroemts that thu 
reduction of the specified percentage of twx ahall not aff;ct 
Imo provision of SOC t1c)n 172(1) t0 3Gt1 n 172(6) of th' 
Income-tax Act, 196l (or the correspond ii sections 44A to 

W 	 4413 of the Incane-tax Act, 1922) in role ton to the 
assessment of 
but will b e ci lo wo cl whu a an ad. j us the at i., to be in ado undo r 
secticn 172(7) of the Income-tax Act, 1931 (or section 440 
of the 1922 Act). In our D.T.A. Agreements with Denmark, Nerw 
flomnia and Sweden, there is no such restriction eve-n in the 
case of occasional shipping or trt!pteamers. 

2. 	Thus, it will he observed that in the Case of the 
regular ship ing_lines belonging to the L itries Idth whiah 
we ave $ . . i 	ats covering shipping profits, tha 
reduction in tx by the specified percentage 	uJ.d be availabi  
oven at the s;age Of ad-bce 	sessmen under coctio 172(4) 
of the Act hofro the departure of ships belonging to these 
countries from the Indian ort because the rostrictj6n in tht 
D.T.A.. Agreements relates only to occasional sh11* ciLarn 

4. 	The atovo clarification ins: please be brought 
immediately to tho notice of tt Incc.ietax Officer2 in (t1? charge. 

s faithfuliy, 
'I 

( 	.C. MAtJR) 
C 0 p y Secrotar // 	 Central. Pad of Direct 1 	, 

/7 	, 
tL1 
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2L 
OVE1UitiLNT OF INDI A 

011ICE 01' TilL CHIEF C0iifjI 39lONEn OF INCoift TA(Adr].). 
COINISSIONEA OF INCOMATAX GUJAA'T-1 

AAYAKAE BHAVAL NAVRINGPA, AHI'i AT. 9 
1-63/86-87 	 D ated 25th June1986 

4t Asadha 1908. 

jErt Co. missioner (Adm) & 
yni sionur ot leone-tax 

Ahnedabad. 

seaner of Incone-Ux 
ujurt II, III, IV, Recovery, Central, 

CIT 

Sub:- OoLTh!on riistakes in Incouctax 
assessment8 detected, by the 
Intorrial Audit r  Parties. 

The I .A.C, (Audit) Ahaeda d, ha0 abulated sono very 
o''on nistsdes having a large tax effect detected by the parties n rbi 

0 
	widoi 	 ePCIOqC 	1 	or oiii 	c Ug 	1 C e co I U 'ii 1 b c 

o brief the ITO0 and the 1AC5 noricin - under you to be specialy al nt 
i:i avoid ing; such ;iitJ cs.I tuay also be nec e soary to tad ud e no oh e appraising the perle rindO of nan  

2. 	 In ap 	priato Case, it 	be oxanined whether re.icg 
action can be suggested by the ITO or the IAC without waiting for Intora:l Audit or Aevenue Audit to exanjac the case. 

Yours faithfully, 

o, 

 

R. FAT WARDHAN) 
Chi of Corrini eoioior (Ado) & 

Co'rt55j))i' 
 

of iI1C'1Ctax,GH ni 

.FAD /JLT/I;F/ii SC /86 Office of 	ube 	C. I 	I'. hareda, 
Ft. 	11th July, 	1986. 

Copy forwarded to 
W (i) 	All IAC 0  of Baroda Charge, 

(2) 	All I120 	of Baroda Chsage -. The enclosed coar.ion 	iii found while, checking the cases by the lAP r.ay be u 	C carefully, They should be aler't to 	avoid such ni5i. 

S.h .H-1 J.NUGA) ITO(  sr". 
tn]' Connisojoner 	f Incnou---j 

llnroda. 

41 



COICi:ON MISTAKES 10UDD 1,.1H11E C}IECKING THE CASES 
7- 

- 	 Section to 	iC 
1 	 .kc nert:ins 

Depreciation ctnd • In'ectuunt JJl;.nce 11 D\uL 

iou 	hti.ninc the pre 	:ibed puticui:nn: 
stiulated by Rule 5u cd the IT Lulun 	 32 

 incorrect allowance of bonus CXCeed11 1 7, 

of the 	salaries. 36(2) 

 tori-cniyLe 	of 	LnLuLcist 	on 	Lhe 	debit, 	cw 
of partners. 37 

allowshce of full dopreciation on motor cnr 
(persnnal 	use)\dnon the current 	expenses axe 
di sallowed in part, 37 

5.. The provi sious of 	Sale s-tax/Central Sal es-tux, 
bxeis 	Duty 	etc. 	are not disallowed 	by the 110 
-s per the prvisien 	of 	Sec,43B 	of the Act 
wtlCh 	fins 	Cone 	into 	force 	w .e, if. 	1 _tF34 43-13 

Euj55  loss were carried forviurf 	and set off 
alair 	t Cur;ent yearl a salary income or 
cnpjj 	ain or income from other sources, 
,s 	tvGr. . 72 
L"ic deduction 	LmCcr C}tor VIA 	for eoccc1cd 	the 
r 53 total iCmC OOA( 2) 

Dividend 	icnrce was included by the 110 in a 
xticular 	.ycnr exa 	crud it 	for Tb S 

0 u C, tionu/ 	801-i 	ui:Lowea 	by him. 	Tb o 	nso5oo 
5 eciared 	t 	e 	acie 	S thiS end. 	iconc 	Oh 	reno the C 
eO3O  tt yenr. 	The appellate outicorities Cnr firmed 
I5 	ctinn 	-I' tho 	ITO 	icc mrC idçly, 	the 	Si vid end 

fl 	rC((C5 	fr'ci 	*C 	Intri 	icon 	C 	(Of 	tro 
nse- tt ,year 	)a 	wLicCl it 	waS 	offered 	by 	tO- e assessec. 
But the ITO failed to withdraw the 	credit 
for the TiS and 	Seduction U/S 8011 80M 

9. iion-Qhar;<iro 	interest 	u/s 	139(8),215/217 
ci 	the Jtct. 139(8) ,215/217 

ITO has not passed 	order u/s 157 statinC 
in Setail 	the asoit .year 	to which the 	lus 

find 	intiroct-L-nC 	the 	lossess 	to 	the 
nsse,5oe. 157 
0r 	or 	u/13 	1  55 	c-cidon 	found 	to be 	passed. 155 

 1:: 	the 	Cfie 	ci 	s:oi-reojd ent 	ship 	owner 
LIT 	relief at the- rate 	f 5 	wrunly 	lv ie-n 
.t 	the 	tin 	of 	1)ril, 	p00 Vi sioncO. 	o rd or 
u/ 	172(4) 	of 	the 	/ct. 	Such 	relief is 	to 	be 
:1it0U 	:t the 	tine 	o if p 	sing 	final 	order 

• 0/5 	172(7) 	of 	the 	ict 172(4) 

 Separate 	orders levyii - 	i; tcrcut 	u/s 	516 
were not 	passth . 216 

I nterost 	u/s 	220( 2) 	c--s 	not 	lnj uS 	even 	t 	ouch 
'f ii bunal 	c)nfj n-ed 	the 	odd itierin 	by 
lic0 220( 2) 



2: 

Tlio Appoilatu Oi'd or were not iVCo of fact to 
prorptly rosul t:r in UflO0C 	ry rnn t f in Leru'L u/ 	244. In one cao ofi'ect wn nt :ivon to ord or 
u/s 263 passod by the C.T.T. 

Interest u/s 244(1A) w 	allowed on 
C:L CC 	X py £: 	. 

To figures of contract receipts declared as per 
te books of account/pL account 'o not tally 
with the figures sHown in TDS. vouchers of 
Contructors. No reconcjljatjon stateo.nt is fnu 
or given by the flS5USSC. 

hta1lj;-' orrnr were still bojn co:njtt€:c1. 

ihe disallowance diSCUSSOd in the body of the 
nnsessr,lent order failed to find a place jr. the 

colipU l; 	in Of tottl In er rio 

T:.x calculation errors were not detectec' by the 
Supervisory staff. 

H 

H 
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No.C1T JLW172(4/868 	

(fCe of the 

tVi. g.) 	
of 1ncOtfl0tax, 

"k1rUta 
Estate, 5ih 1100r, 

A.G. Road, akot'360 001. 

Dated the 24th FebrUarY,1997..T.H 

Shri 3.0. Shah, 
Income.tax OffiCer,  
Circle'. ardI, 

SubI 	egUlarttY in all0 	the0Th 

relief in the cases of Occast0l 
S of nonreSent9 busineS 	 • 

Please rufer to your explanation subrnit.ed 

yjde your 	I/C/ 	
dat 2O*1986. 

lanatmofl 0ffered is not 0nsider 
2. 	The exp  

as sat fact0 	
and the qualitY of your rk 

t 

.considered poor. 	 - 	- -. 	- - 

')F 
RPr3KOI• 

ikJ-, 
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OFFICE OF THE 

Commissioner of Income-tax, 
Amruta Estate, 5th Floor, 
Rajkot,dated' Nov.,1988o 

-: MEMORA1"li)UM : - 

The undersigned proposes to hold an inquiry 

against Shri J.D,Shah, Income-tax Officer, Group 'B', 

under Rule 14 of the Central Civil Services (Classifi-

cation, Control and Appeal) Rules, 1965. The substance 

of imputations of misconduct or misbehaviour in respect 

of which the inquiry is proposed to be held is set out 

in the enclosed statement of articles of charge 

(Annexure-I). A statement of the imputations of mis- 

0 	
conduct or misbehaviour in support of each article of 

charge is enclosed (Annexure-Il). A list of documents 

by which, and a list of witnesses by whom, the articles 

of charge are proposed to be sustained are also enclosed. 

(AnnexureS Ill and Iv). 

Shri J.j.Shah, Income-tax Officer, Group 

is directed to submit within 10 days of the receipt of 

this Memorafld'lrfl a written statement of his defence and 

also to state whether he desires to be heard in person. 

He is informed that an inquiry will be held 

in respect of those articles of charge as are not 

admitted. He shok1, therefore, specifically admit or 

deny each article of charge. 

4, 	Shri J.DShah, Income-tax Officer, Group 'B', 

is further informed that if he does not submit his 

written statement of defence on or before the date 

specified in para 2 above, or does not appear in 
person before the inquiring authority or otherwise 

fails or refuses to comply with the provisions of Rule 

14 of the C.C.S.(C.C.A.)Rules, 1965 or the orders/ 

directions issued in pursuance of the said rule, the 

inquiring authority may hold the inquiry against him 

ex parte. 

5. 	Attention of Shri J,D.Shah, Income-tax 

Officer, Group 'B' is invited to Rule 20 of the 

Central Civil Services (Conduct) Rules, 1964, under 

which no Government servant shall bring or attempt to 

. . . . . . . .2 
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bring any political or outside influence to bear 

upon any superior authority to further his 

interest in respect of matters pertaining to his 

service under the Government. If any represent—

ation is received on his behalf from another 

person in respect of any matter dealt with in 

these proceedings, it will be presumed that Shri 

J.D.Shah, Income—tax Officer, Group 'B', is aware 

of such a representation and that it has been 

made at his instance and action will be taken 

against him for violation of Rule 20 of the 0.0.5. 

(Conduct) Rules, 1964. 

6. 	The receipt of the Memorandum may be 

acknowledged. 

(R.R.Bajoria) 
Commissioner of Income—tax, 

To 	 Rajkot. 

Shri J.D.Shah, 
Income—tax Officer, 

A 
	

Ward 2(3), Rajkot. 

ok 

(v 
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Anne xure-1. 

Statement of Article of Charge framed against 
Shri J.D.-Shah, Income-tax Officer, 

Group 'B', Rajkot./Gujarat. 

hri J.U.Shah, Income-tax Officer, Group 

'B' while functioning as Income-tax Officer, H-Ward, 

Jamnagar, Gujarat, during the period from 19th May, 

1982 to 11th May, 1983, wrongly allowed Double 

Taxation Agreement relief u/s0172(4) and 154 of the 

I.T.Act, 1961 to non-resident shipping companies 

operating on occasional basis and also issued refund 

orders to the persons who were not authorised to 

receive such refunds. Thereby Shri Shah failed to 

A 	 maintain absolute integrity and devotion to duty and 

exhibited a conduct un-becoming of a Government 

Servant. Thereby Shri Shah violated the provisions 

of Rule 3(1)(i), 3(1)(11) and 3(1)(iii) of the 005 

(Conduct) Rules, 1964. 

(R.R.Bajoria) 
Rajkot, 	 Coissioner of Income-tax, 

4111988. 	 Rajkot. 



3I 
Annexure-Il. 

Statement of imputations of misconduct or misbehaviour 

in respect of Article of Charge framed against Shri 
J.D.Shah, Income-tax Officer,Group 'B'Gujarat. 

Shri J.L).Shah was working as Income-tax Officer, 

H-Ward, Jamnagar, Gujarat during the period from 19th 

May, 1982 to 11th May, 1981 and was having jurisdiction 

over non-resident shipping companies. As per the 

Board's instruction No,915(F.No.480/2/75-FTD) dated 

30th January, 1976, Double Taxation Agreement (i)TA) 

relief was to be allowed in respect of ships operated 

10 	by regular shipping liners belonging to the countries 

with which the Govt.of India had DTA agreements, even 

at the stage of ad-hoc assessment under section 172(4). 

But in the case of occasional shipping or tramp 

steamers, such DTA relief was not to be allowed in the 

course of ad-hoc assessments under Section 172(4). 

in complete disregard of the Board's instruct-

ions referred to above, Shri J.D.Shah allowed DTA 

relief in the following case of non-resident shipping 

companies which were operating ships on occasional 

basis:- 

Name of the 	T 	° iount of Amount of Refund 
assessee. 	hoc assess- DTA re- 	issued. ment order lief U/s172(4). allowed.  

MV AEGIS 	7-5-1983 	tis.16,950/- 	Rs.16,950/- 

Apart from the case mentioned above, Shri Shah 

also rectified u/s.154 the assessment in the following 

case and allowed DTA relief which has not earlier been 

allowed by him in the course of ad-hoc assessment U/s. 

172(4): 



—: 2 :— 

-- 
Name of the 	Date of 	Date of 
	DTA 	R.O. 

assessee* 	order 	order 	Relief, issued. 
u/s.172(4)' u/s.14. 

MV Goods 	15-3-1982 	26-7-82. s.46,89. .46895( 

Transporter. 

_ ... . 

4 	In respect of the case mentioned in. para 3 

above, the original ad-hoc assessment order under sec. 

172(4) of the income-tax Act, 1961, denying the DTA 

relief to the Non-Resident hippiflg Company, was 

passed by Shri J.D.Shah himself. Later on Shri Shah 

himself passed an order of rectification under Sec.154 
/ 

of the Income-tax Act, 1961 in the case of this aesessee, 

rectifying the original ad-hoc assessment order and 

granted DTA relief. 5ectiofl 154 provideS for rectifi- 

cation of a mistake of fact or law which is apparent 

from the record. Ihether or not the ship in respect of 

which relief was denied earlier during assessment under 

section 172(4) was part of any regular shipping line, 

the provision of Dection 154 could not be invoked for 

granting relief to the assessee which was denied earlier. 

Whether relief was rightly or wrongly denied is to it 

earlier during the original ad-hoc assessment could be 

determined only by a process of reasoning and consider-

ation of facts of the case and, therefore, provision of 

section 154 could, in any case, not apply. Hence, 

invoking the provision of Sec.154 to grant relief to the 

assessee by Shri Shah was totally uncalled for. 

5. 	There is no evidence on record to indicate that  

the ships mentioned above in respect of which relief 

was allowed by Shri Shah, either at the time of original 
ad-hoc assessment u/s.172(4) or by rectifyjpg the original 

assessment u/s.154 were part of any regular shipping 

ly 	 lines. Thus, Shri Shah irreGularly allowed DTA relief 

. , . a . . . 3 



-: 3 :- 
to the above-named non-resident shipping companies 

operating on occasional basis and in the process 

also caused substantial loss of revenue. 

6. 	Shri J.D.Shah also issued refunds amounting 

to Rz.63,845/- in the cases referred to above to 

the Indian Agents of the Masters of the ships. In 

fact, these agents were not authorised to receive 

the refund orders, nor were t,here any request from 

the non-resident owners of the ships to issue 

refunds to their agents. The refunds were, there-

fore, granted to unauthorised persons. Moreover, 

refunds in these cases were personally delivered to 

the agents in disregard of Board's instructions that 

refunds should be issued by registered post. 

- 	 7. 	By his above ajts Shri shah failed to maintain 

- 	 absolute integrity and devotion to duty and exhibited 

a conduct un-becoming of a Government servant, there-

by violated provisions of dule 3(1(1), 3(1)(ii) and 

3(1(iii) of the CCS(Conduct) Rules, 1964. 

Rajkot, 	
(R.R.Bajoria) 

&-11-1988.O 	
,ommissioner of Income-tax, 

Ra j k o t. 



Annexure—Ill. 

List of documents by which the Article of charge 
framed against Shri J.L).Shah, Income—tax Officer 
Group 'B', Gujarat, are sought to be proved. 

Income—tax Assessment Records of all the 

assessees mentioned in the statenient of 

imputation. 

Board's instruction No.945(F.No.480/2/75—

FTD) dated 30th January, 1976. 

Board's letter F.No.12/753/79—ITA—II dated 

7th October, 1979, instructing service of 

refunds by RPAD. 

Board's instructions No01530 dated 16th 

October, 1983, instructing service of refunds 

by RPAL). 

(R.i-.Bajoria) 
Rajkot, 	 Commissioner of Income—tax, 

—11-1988. 	 Rajkot. 

Annexure—IV. 

List of witnesses by whom the Article of charge 
framed against Shri J.L).Shah, Income—tax Officer, 
Group 'B' are proposed to be sustained. 

- ——N IL — — — 
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(RJ'.Bajoria) 
Commissioner of Incometax, 

Rajkot. 	 Rajkot. 
—11-1988. 



J.D.Sha.h, 
Incne—tax Officer, 

TO 
The Commissions? of Income—tax, 
Rajkot, 

Sub:- Disciplinary proceedings.. 
Teply to the memorandum 

to  

WarI-20) Rajkot. 
Dated: 12thDeo.,1968. 

Respected Ltr, 

Kindly refer to your memorandum No.CIT.øL/YYG/LP..1(QO) 

dated 2€111988, 

At the outset, I may be permitted to say that I deny the 

charge that I "failed to maintain absolute integrity and devotion 

to duty, and exhibited a conduct unbeoomlng of a Coy .eorv'ant." I 

further deny the charge that I have violated the proviaioris of 

Rulea 3(1)(1), 3(1)(11) and 3(1)(111) of  the C.C.S.(Conduct) flule 

1964. 

In this connection, I wish to bring to your kind notice 

that I was posted as Income—tax Officer, Wardc.E, Jannagar on 

promotion, and was holding the charge of Ward—H, Jemnagar during 

the relevant period. The said charge was one of the heaviest 

charges of Jam nagar Circle, having ma! nly small Inc c me case a • 

Luring my stay in the said ward, apart from other miac.work 

attended to, my disposal was 3394, 5101 and 3762 asesmenta 

respectively for F.Te.1980.811, 1981-82 and 1982-83. I wish to 

place bcforo your honour that I have discharged by duties to the 	H 
best of my ability, and has never, I repeat, never consciously 

committed any mistake with the ulterior motive, which may have 

resulted in loss of revene I may further mention that I ant to 

retire from service on 31--1989, after 34 years' service in this 

Department ani the charge of 'lack of devotion to duty, and 

failure to maintain absolute integrity', towards the end of my 

career, has pained me immensely. No doubt, the mistake referred 

to in the statement of imputations, ha a taken place, but it was 

not the result of a scheming mind, or with any ulterior motive 

to defraud the revenue, and if any, has been committed oortaciously, 

but due to the prevalent practice, and the ambiguity in the 

instructions of the Board on the point, as existing at th.t time. 

In this connection, I ant to submit that during my last 
11 years' Gazetted service, there has never arisen an occasion to 
adversely comrent on my performance, devotion to duty and. integrity. 

I feel proud to submit that in the past, not even a meno was insued 

to s for any such serious lapses, I may also submit that during 

this period, my inspections were carried out by the l.A.Cs several 

times, and the Inspection notes boar testimony to my above submissions. 
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Also, my annual C.R, I have reasons to believe, are without any 
blendnh for all these years, auporting my contention that I had 
a spotless caroor throughout. In view of my abovo subnis.ions, 
I am to request that the proceedings initiated unJr your above 
office memorandum may kindly be dropped, 

5. 	Without prejudice to the above, and ccming to the 

merits of the charges, I am to submit that the LA.P.,Jamnsgar 
had ratse objectio-no in the caes of ocoaeional shipping companies 
on the baeia of Board'a instructions no.945 (.No.48o/2t75-FTt ft. 
30-1-1976,) Thae objections were accepted by the tupartnent, and 

necessary remedial actions by way of rectification crdown were 

passed. The fact that same type of miatakee ucre cou4tted by 
several aaueesing officers, support my sincere ant firm belief 
that the Board' s instructions were ambiguous, and wvre cu)able of 
diffemnt interpretations, resulting in the mistakes in several 

cases. I may further submit that the Chief C.I.T.(p4m.),edabad 
had called for explanations of all the concerned officers, 
including me, why disciplinary proceedings under flule 3 of C.C.S, 
(Conduct) Rules, 1964 should not be initiated. I had submitted my 
explanations on 4-4-1986 and 20-6-1986 0  after considoring which, 
the C.I.T., flajkot, did not consider it fit and nuceuicIy to 
initiate proceedings under mile 3 of C.C.O.(Conduct) I:uleo, 19649  
and instead i.aued to me a warning conveying his diaatifactjon 
about the quality of my work in regcrd to the said asuesniente. I 
am constrained to believe that the iiopartent is rosorting to sort 
of itch-hunting, by reopening a closed issue, t r which a punith-

meat in the form of a warning was awartied to roe. I ay further 
submit that the present proceedings are in violation of the prim.. 
ciples of natural justice, as a man cannot be punished f,r the same 
offence twice, which is unheard of in the annals of legal history 
and jurisprudence. It is, I submit, Oir, an attempt at vjoi;i:a 
of natural justice, particularly, the law of roe ludicata, a. 

tantaznounts to double jeoparady. The principice of roe judice.,ia 
is not arbitrary one, but based on BOUnd policy that one shoul 
not be vexed with the same matter more than once. This is not 
merely a Rule, but is a doctrine, which is founded upon raaon, 
an the soundest principlea of public policy. Thus, if action is 
contemplated and initiated for same default repeatedly, then there 
would not be an end to any diepute and conasuent litigation, I 
would further wish to draw your kind attention to soo.11 of 
Criminal Frocoedure Codø of 1859, an amended by Act 104 of 1976, 
and the principles of roe judicata. The present procedinga are 
thus a.'ainat th principles laid down under C. • •, an the law 

if 
	

of Tort, ant are liable to be quashed. It iu, thcrf..re, respect- 

fully re uosted that the present proceedings may be drocpocl, 

. 0 . 0 • • 0 63 
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6. 	"ithout prejudice, and coming to the nirita of t1w,  iauo, 
I may utate that I have not c minitted any grave miteke, or cn-

scioualy diureparded the eieting instructionj, M3 ouLtttd 

earlier, the Board'e instructiona were capable of different latex'-

pretationn, an c n be aeon from the fact that aeveral officora had 

committed the eamo rnisrtaku. At any rate, the imput[Ltion of ulterior 

motive, lack of devotion to duty, and failure to maintain abuolute 

integrity, is not warrantod, an oven the internal Audit 14Lrty, which 
raiaed the objection had never in the punt, raimod such objections. 

It may almo be atfited that the then l.A.Cr,, whila che&ir rofualS 

ehcoecing P.1 lakha, used to approve such as3o;tionto,1oreri, For 

Instance, the l.\.C.,JaLrnar had ap rovol t)e isno of V. rcfun' of 

Rc.3 lukha in the c:ce of IV L.iWfl, y t no co:nianco cpeuri to 

have been t&:en in the caid case, tacitly -Iving the cord of arrmvai 

thereto. Cne may, in the above circuastancos, foci that (ffcorc of 

different level in the hepartr.nt, are meted out differcnt treatment, 
ar attez.pt  in beir made to t1rJ out a 	a-goat Ir t::i e 

of OYW in the lowest rung of the ladder, a group 'B' Cfficcr, who 

had a Opotloan career all these years. The mietake, I ouLuit has 

crept in, an I too,fol.iowed the prevalent practice, belioving that 

it in the correct legal poiition, 

	

7. 	Without prejudice to the above, I may etato that it is 

undisputed fact that I had jurisdiction ovr noririaiJent shipaing 
ccmpanje. The jurisdiction is for the canes to be doalt with in 
accordaroe ith the provi.ons of Eoc.172, It did not rotrict me 

to pa8n orders only under soc.172(4). If 000asL nal siipping Comes 

once during the year, its provisional asaeoaroent iould be meant an 

final assessment only, and all adjustments should be oarrjed out 

finally. The income in chargeable at uniform rate of 7 .5. t.a such, 

the aaonsment shuld have been considered an pasoed under soo.172(7) 

ani not under eec.172(4) of the Act, Thorn is nothing in the juri&. 

diction order which prevents me from passing an oidor u/s,172(7). 

The oecn1 defect noticed by the authoriti6s that the provi±one of 

sec.154 were wrongly applied, is also not correct, If .T.greeent 

provides 50% rtliof, one has to rectifv the miatake. Apart from thin, 

I may atate that if my act was erroneous, in so far as it rulates to 

the passing of rectification order u/n.154, how could the i.artmeat 
juatify the invoking of the provisions of eeo.154 fr withirawal of 

the relief, which the .erartment has resorted in nunarous cases. Thus, 
the ;'epart.ent in preaching one thing, and practising another, with 
the tacit approval and blessing of the higher aut}wrjtlea, Thua, I 
believe that my action in correct to the beat of my knowledge and 
belief and even if any error in considered, should be vietid as a 

bonafjde mistake. Bosidea, it han been alleged that th•. re wwao 
substantial bag of revenue, I feel that the asoe eo Wan tintitled 
for the refund, ani that there in, therefore, no loss of revenue. 
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8. 	As rgtxu the resort to section 154, 1 L,, Ry uiL;t ttt so 
many such aoecm: ents weri ructifiod in the paEit, 'horo .rtf'in a were 
granted. I ray furtr*r riubilt thit f.r the purpo 	uf .T..T. rliof 
lr€ady granted, the 	partment, on the Audit'n pcintin ot tho 

take, haii 	ortd to so.154, for withdrarine th() r1if eo gmrited. 
I iay this teas done with the Teparthental approval an Liei'in. I 
sincerely feel and believe that if resort to seo,154 could be Made to 
witlIraw the IT relief, coereoly, resort to seo.154 could be taken 
for rectifying the mistake,, and for granting refur]a, firri wmn not 
t hat irrecular. In any caae, this could also be attribrtd to tbo  
oonfuaion in the minds of the officere Viz a viz the 130rd'e jrirstruct.. 
iorin on the point, &a also the widely prevalont prctiao, çior to 
the audit objections0  

9. As regards the point of iscue of rofund orderL ly nns 
other than the approved method, I may submit that once the 
sigrd and sent to the office, the Officore are not further purouing 
it, believing that it will be deepatched accordir to the rrocudure 
14d downs  Uuxvover, the direoUons to issue I.)i by Rd,1 oat only, 
was, it appoare, not very str:ictly folloed at that time, 1ce&3jitat.-
ing the Board to ieoue further instructions in the uattr. A;cepting 

that the ultimate rceponsibility wan that of the i.T.t. , I io.ay zabnit 

that it was purhapa not 1.imanly posaible to have oontrol on cach and 
every thini that takes place in the office in tko noxal cour of 
day to day working, and some degree of trust has to be plucud In the 
subordinates that they would act in aorIance with tho iniitructionn. 

10. 	I may further state that hero also the past pracUce uas 
followed since the sgents are filing uMertukino Lr aio.lJe'±ng 
all the responsibilities relating to Inooe..tax n jttare arJ are also 
filing authority letters of the 1aoter of the 31xtp. In the iriat&xt 
case also, the A'ente had filed undertaking as ioll an luttor of 
authority of the Master of the ship, which specifiou.11y auhonied 
the Agents for rocaiving the refuM 0  It can be aeon that on the 
basic of uMerta1cing by one of ouch agents, vie0 Chovgulo Bori,, an 
agent of MV G3003 TRA PLflTER h1 pjd Re04395/ n i4-9 1 986 du k 
'eitMrawal of JTA relief. These facts chow that the 	rit5 are rer- 
ponniblo for each and every acts relating to InOOL­e—tax irro3pootivD 
of its being payiienta or refunln, As 3uoh, according to 	the 
above line ofcto 	br rne. 	in oor , and ta) wuj no 
irr.gul r 	

th1n 
, 

10. 	
Lr Jri 

attention to the asiuran.oe givanby cur Cha!man, CoB,.T 	hoi 
in his LULecter 
reproduced bet: 

"Action will be taken oniy if there is concrete ovidinco 
to show that over a period of time an officer han 
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either lacking in integrity or has bn trrely - 	 - 
lneffjojont, There need not be any apprehonajan 

after all, an officer taken ten deciejona, one or 

two c'ay be wrong. TTobody will be purth.thed fcr 

bormfj(ie rniutukua on the bacdu of initancn." 

From the above, it is  obvloue  that certain mietakon are bound to 
happen, an to orre. In humnn. In my oae, the nzintaken pOinted 

out ehouLi not be treatud as indicating lack of devotion to uty, 

coneidering the geiral nature of the mintake and ry 0uL423ion8 
given above • I, the rofo re, Oarx etly be liovn that ouch ni ot dke 
would not attract initiation of action under Tu1e 3 of C.C. 
(Conduct) Rulu, 

11. 	To aum up, It In earnc-s,preiyed that-. 

I • 	double puniahnent could not, and ahould not be 
awarded for the se allegduiintae; and 

2. 	that in view of my above detailed explanation, 

the mietake be treated an a bonafide cdutajco, 
and the proponed dIaoiplina' proceedjng&j be 

kindly dropped. 

Thanking you, 

Yours faitLfu1ly, 

- 
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I I 	 cONFIL)ENrIAL. 

No.ClT.d/HLVig/DP-l/GO/88-39. 	 OFFICE uF ThE 
Commissioner of Income-tax, 
Arnruta Estate, 5th Floor, 
RajkOt: Dated 14th Dec.,88. 

Order relating to the appointment of Inquiry Officer•  

(Rule 14(2) of  
uls, i'65 

wEPiAS an inquiry tnder Rule 14 of the Central 
Civil Services Ciaification, (orttrol and Appeal)Rules, 
1965 is being held aguinst Shri J.D.Shah, Income-tax 

Office:, Hajkot. 

AND HiiRLA the undersigned considers that an 
inqulrinq Authority should be apointed to inquire into 

the charges fraaied against the said Shri J.D.Shah 

O, F1EJhT., the undersijned, in exercise of the 
powers conferred by sub-rule (2) of the said rule, hereby 
appoints Miss Vijay Lkshmi Sharina, CDI, C.V.C.,New Delhi, 
as the lnquirirçj Authority to inquire into the charges 
fa'ci qatnst th said Shri J.D.Shah. 

/ 	I 

(R.h.Bajoria) 
Corvvnissicner of Income-tax, 

ajkct. 

Copy to:- 

Shri J.Li.hah, Income-tax Officer, Rajkot. 
Miss Vijay Lakshmi Sharma, (DI,CVC, New Delhi. 
The D.I.(VliIance), ew Delhi. 
The Chief C.i.f.(Adcn.)., Ahrnedabad. 

It 
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tQo.CIT.R/H,--~'/VIG/DP-1/88-89- 	 OFFICE OF THE 
Commissioner of Income-tax, 
Amruta Estate, 5th Floor, 
Rajkot, dated 13th Jan.,89. 

Order relating to appointment of Presenting Officer 
(Rule 14(5)(c) of C.C.S(CcA)Rules,1965. 

WHEREAS an inquiry under Rule 14 of the Central 

Civil Services(C.C.A.), Rules, 1965 is being held 

against Shri J,[).Shah, Income-tax Officer, Rajkot. 

AND WHEREAS the undersigned consiers that a 

Presenting Officer should be appointed to present on 

behalf of the undersigned the case in support of the 

articles of the charge. 

NW rHERdFORE, the undersigned in exercise of 

the powers conferred by sub-Rule (5)(c) of Rule 14 

of the said Ruiesp hereby appoints Shri Rajeridra, ADI 

Bhavnagar, as the Presenting Officer. . 

Commissioner of 'Income-tax;. 
Rajkot. 

Copy to:- 

Shri Rajendra, ADI(I), Bhavnagar. 
Shri J.D.Shah, Income-tax Officer, Rajkot. 
Miss Vijaylaxmi Sharma, Inquiry Officer. 
The Chief C.I.T.(Adm.).,Ahmedabad. 
The L),I.(Vigilance), New Delhi. 

-;:: _i1" 
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Cr( rnt : :hri 	ndra O 

PH in t.h  
nly 't' !'1 	 r cnt'd *cF • Thr 

hs sent z. Jr ttr 	tc P.1 •', r'civcd by 
r nIy 4 :ray in trh hr h 	Ce'flnrr tht 

t 	siiili 	 arp. hrin cr .uctrd cinj 	r off r 	f C u rit 
herrjn tho 	 iflvotv'r3 irc 

siw 

	

	that SflC thr:thrr t'fflc.rs hv' 
-c3 t., rdvr in th-r C5P ant d4scLUnry 	 i not surc 

whthr -thf,  d1!scir1inry 	 a 	n+ 
him wu- ilr, 	tyccJ r c'r.ttnued. Th CC' jz hrc'bv infrm" that th his 	- rr is no Stay reir r from, 	T :nd s such thrrp i no rcstrjn in rcjnr tjth t 

" 	nutry in his c . i rcrds th In thr 	of hrl \.V.(hija dccIrrd by / CIT akot, it !s not. knovn 1 the unthrsjnr, 
(. 	s to thi'thcr lhr,  chrc 	fr hith th C i now bFinc nrocdr 	cthst has a1rd c'en 

enujrd int- 	dcid- u'n by thr 
C scir1inry .thority tt 	'!l,P St(' e In th 	rcrn4 zisr since the charc h?s brn 
tstwd to hlm and the,  CC hs't nied th rh rro,  vir hIS 1cttr' dt. 12.1'.r, 1h -rocmd1r. in t!- 	csv iui 	cntnijr, n thr 	rrIst 
that thr (C h. tntd thr:chrc 	AC'nr1n 'y the fol}o'"in tir SChCJ'c fr Lnspcictjon t 
acctjona d6currnts 	 ron. 

t çvn t.11 	t•Ifl 
t- irs-,ct ihr,  or!.clnal listeri dilcumrts in ffie of CIT 	4t after fixtn( ur, 'tuU1y coriwrrj-mt d3t 	tirr 'ith thr 'O 	In c hr' 1 	ntcd a 	 Aitint, +hi' namc of 
thr Mefencp T. ist nt :n4 fiil 2drcs 	ust he  
fnorsød to the' 	nt-  t thr url!rsj. rs' 	hr -nsction of 	uricrs mit h crr1 
'O. i1.P')  and thrftrr the' CC 1 	utrrr t- 'iv,, cprtW.cj+p that h' as cri 	thr 
ins ctIon .* enr kax Is 	tijd It tr 
aUth'flttcity/crnI55 tnrrof, Thr'ftr tp 
tire 	çtvcn t 	thr C' tI11 .1P.12,Pi t 	tr"it. ht list o 	 r curntg 
The list o 	c11r,n 	oc"nt5  ut Ci!y 

n'jon 	jct attr, cjJc nun}rr...f ny, 
*Ktz*x 
custoj;n an rirv, r.cy or, cach dncrnn 
vis chrc; under cnJliy. T 	list o' 

must ncji thr fuji nnr v ikh d4s1c n 4  ton 	if ny, lat 't 	 rfrcs ant,  thr r ltvcy to thr ch;.rcc 	unrTcX' rn 
Copy of these lists nust br rn rspel t- thr Thr un'rst(n 	v.ul  1 cci 	upO n Thr r of docurn4nts an 	!kflr5SrS undi'r irj tjry 
both 	& Cr .nd 	erra 	th' c 	cvn 
tirc t11 ?1,1.)0 t- c1' Ct thr OCrrI4  
afford Insp.-Iction t 	,of, it 	Ch1f TT 

I] 
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Ahedabad, Cff ice to the CC 	his 
Dfrnce Assistant if any. The P0 ii to note that that in caze any of the document, allowed 
has sine* bieg ?.eded out, destroyed not 
available, a nom.evai1bi.t1ty certificate must 
be obtained from to Co.teM Authority to hs 
placed on record iurinç AH. 

Cnc the inspection of additional 
doctmwnts is cnfied to me both by thf  r(,,  
M. dates for H would be fixed. 

Cory of this )rder Theet is handed over 
to the PC. Copies of this Ord.r Sheet are also 
bei 	sent to the CC nd 	cirilnary Authority 
for inforation and strict cljjnp. 

'NT0.0'Q/VLS/7 r9 RECD 
(ovrrimnt of India 
Cc'ntr2l 11 4 ci1anc Commssion 

I 

Co 	for information & strict corplianc" to 

Sh. J..SMah, I.T.O.(Rtd), B/41. 
-'Subhadrana(ar Flats, Nrr illan Park, 

Navrancpura, Ahrn°dabad- 290 009. 

2. 	The Co'missjonr of Incornc-tax, 
Offic of thr Cornmjssjonr of Incorn_tay, iuruta 
Estate, 5th Floor, Ralkot , for information 

- 	- 
(vj4 Lakshmi 3.rra) 

Cornrnissiorir for Dppartmon+oi Tn'urjs 

V  

( C 
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BEFORE THE CENTRPL ADNINISTRPTIVE TRIBUNAL 

AHNEtAEAD BENQ-I 
AHNEDABAD 

O.A. No. 549 of 1989. 

Shri Jayantilal D. Shah. 

V/s. 

Union of India and 
others. 

WRITIEN REPLY 

I, 	Jaidev, Commissioner of Income-tax, 

RajkOt do hereby solemnly state as follows:- 

S • .AppliCant. 

.Resporideflts. 

I have gone through the application filed 

Shri 
by/Jayantilal D. Shah and I am conversant with 

the facts of the case and am able to depose to 

the facts stated herein. 

At the outset I sutiitit that the application 

is not maintainable since the applicant has appro-

ached this - Hon'ble Tribunal at an inquiry stage and 

that the applicant has alternative efficacious remed-

ies available to him by facing the inquiry, where he 

will get adequate opportunity to place his case. On 

this ground alone the application requires to be - 

L 

. . . . . . .2/. 
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3, 	without prejudice to the aforesaid I shall 

now deal with the application parawise as under :- 

() 	Regarding paras 1 to 6 of the application, 

it is not necessary to state any details 

and no comments 

Regarding paragraph 6.1 of the application, 

it is suitted that the contention that 

applicant had meritorious record of service 

is not at all relevant so far as the points 

at issue in the present case are concerned. 

No comments on the other averrnents. 

Regarding paragraph 6.2 of the application, 

it is not necessary to state any details 

and no comments. 

The contents of para 6.3 are denied. The 

applicant did not grant the D.T.A. Relief 

in bonafide exercise of his quasi-judicial powers 

because the Board's Instruc'ion No. 915 issued 

on 30-6-76 laid down that the D.T.A. Relief 

was not to be allowed in respect of the non-

resident shipping companies operating on 

occasional basis. The shipping Companies 

.....3/.. 



to which the D.T.A. Relief has been allowed by 

the applicant were occasional shipping lines and 

hence did not qualify for the grant of D.T.A. 

Relief U/s. 172(4) of the Income-tax Act. Not 

only this, the applicant went to the extent of 

rectifying the earlier orders passed by this 

predecessor denying such relief and allowed 

D.T.A. Relief to these companies, treating the 

earlier non-allowance as mistake apparent from 

record, which action was in violation of the 

provisions of Section 154 of the Income-tax Act 

which permits rectification of the mistake 

apparent from the record. Section 154 of the 

Act does not empower an Income-tax authority to 

reverse the decision taken earlier. 

(E) 	The Contents of para 6.4 are denied. The disti- 

nction between regular shippthg lines and occa-

sional shipping lines is too obvious to be spelt 

out anywhere. Further, the applicant cannot 

absolve hinself of the charge of irregular and 

improper application of the Board's Instruction, 

which is in a clear and unambiguous language, 

resulting in allowance of D.T.A. Relief where 

not due. incidenttlly, action under the pres-

cribed procedure has also been initiated against- 

. . . . . .4/. 9 
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other officers for irregularities on this ground. 

(F) 	With regard to para 6.5 of the appLicatjon, it 

is true that a Circular was issued drawing atten-

tion of the Income-tax Officers to the common 

mistakes pointed out by audit. However, it is 

urged that the Circular which was in a very con-

densed from, did not state that the D.T.A. Relief 

was to be allowed at the stage of ad-hoc assess-

ment even to Non-resident Shipping Lines opera-

ting on occasional basis. 

(G) 	The Contents of para 6.6 are denied. In fact, 

the Instruction No.915 dated 30-1-76 issued by 

the Central Board of Direct Taxes is quite 

clear and unambiguous in the sence that it 

clearly prohibits the allowance of D.T.A. Relief 

to occasional shipping lines. The pendency of 

a petition before the Honourable Gujarat High 

Court, Challenging the validity of Section 172(7) 

is no ground to obsolve the applicant of the 

charges of misconduct levelled against him. 

(H) 	As regards the contention raised in paragraph 

6.7, irregularity in allowing D.T.A. Relief 

in the case of occasional shipping liners of 
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non-resident shipping companies caine to light 

as a result of audit objections in the month 

of May, 1986 and thereafter memorandum dated 

21st May, 1986 was issued to the applicant 

whereby the applicant's explanation was sought. 

The applicant, no doubt, submitted his reply 

on 20th June, 1986 to the Commissioner of 

Income-tax, Rajkot. After a frther detailed 

examination of the matter and after 'processing 

it in accordance with the prescribed procedure, 

a charge sheet was issued to the applicant by 

the Disciplinary Authority on 22nd November, 

1988. The chronology of dates given above 

shows that no undue delay occured in processing 

the case once the misconduct came to light. 

The letter issued by the CIT, Rajkot to the 

applicant on 24-2-87 merely apprises the views 

of the Commissioner that the quàlityof the 

applicant's work is 'considered as poor. This 

does not operate either as a warning or a 

penalty. 

(I) 	Regarding para 6.8 of the application, No comm- 

erits other than that the averment of the appli 

cant that the assumption is contrary to the 

iasi-judicial conclusion of the applicant that 

9  . . . . .6/. . 
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they were regular shipping Cos • and entitled to 

the D.T.A. Relief, is denied, as the Board's 

instruction No.915 clearly laid down that the 

I.T.A. Relief was not to be allowed in respect 

of non-residential Companies operating on 

occasional basis, 

(J) 	The contents of paragraph 6.9 of the application 

are denied. There is no evidence on recording 

to establish that the non-resident shipping 

Companies were regular shipping liners, Moreover, 

Section 154 of the Income-tax Act provides for 

rectification of mistakes apparent fropi the 

records. A mistake which can be determined by 

a detailed process of reasoning or about which 

there can be two Opinions is not a mistake 

apparent frcin the record under the provisions 

of law, so, the assessment completed earlier, 

without granting relief, could under no circuni-

stances be considered as involving a mistake 

apparent from the records and was, thus beyond 

the purview of Sec.154 of the Income-tax Act. 

Still, however, the applicant passed orders 

u/s. 154 rectifying the erlier orders denying 

such relief to the assessee. The other averments 

are repetitions. 
- - 
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Regarding para 6.10 of the application, it is 

not necessary to state any details and no 

comments. 

The averments in para 6.11 of the application 

are denied. It is reiterated that the letter 

dated 24-2-87 of CIT, Rajkot issued to the 

applicant does not constitute a penalty and 

cannot preclude the disciplinary authority 

from initiating disciplinary proceedings. So 

far as the averments of retirement dues are 

concerned, the issue can only be decided on 

conclusion of disciplinary proceedings. The 

applicant is, however, in receipt of provisional 

pension which is equivalent to the normal 

pension he would have otherwise received. 

(14) 	Regarding paragraph 6.12 the applicant will 

have full opportunities to defend himself 

before the Inquiring Officer who is an 

officer naninated by the Central Vigilance 

Cccnraission to conduct the inquiry. The 

applicant has thus an efficacious alternative 

remedy. 

. . . . . .8/. 
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(N) 	Contents of paragraph 6.13 of the applicat- 

ion are denied. The initiation of discipli-

nary proceedings against the marerial on 

record. When the orders passed are perverse 

and seem to be actuated by an ulterior motive, 

the applicant cannot get away by simply saying 

that the orders were passed by him in his capa-

city as quasi-judicial authority. 

(0) 	Contents of paragraph 6.14 of the application 

are repetitions of paragraph 6.13; hence no 

corrments. 

Contents of paragraph 6.15 of the application 

are denied. The assessment orders and recti-

fication orders passed by the applicant were 

conscious acts and not bonafide errors of 

judgement. 

() 	Contents of paragraph 6.16 of the application 

are denied. No discriminatory treathent has 

been meted out to the applicant. Action 

has been initiated against other officers also 

for similar misconduct. 

. . . . . . . 9/. . 
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(R) 	Contents of paragraph 6.17 are repetitions 

and denied. 

(s) 	with reference to para 6.18 of the application, 

it is denied that the department has initiated 

action against the applicant when the policy 

was changed. As stated earlier, the irregula-

rities were noticed in the year 1986 and soon 

thereafter proceedings were initiated against 

the concerned officers • it is denied that the 

action of the department is in violation of 

Articles 14 and 16 of the Constitution of India. 

Contents of para 6.19 of the application are 

repetitions, hence no ccrients. 

The contents of paragraph 6.20 of the applicat-

ion are denied. The corrents given hereinbefore 

are reiterated. 

(v) 	With reference to para 6.21 of the application 

it is su1nitted that the applicant was supposed 

to issue refund orders to authorised persons, 

whereas he issued refund orders to agents who 

were not authorised to receive the same. The 

contention that the applicant was justified in 

rectifying the orders passed earlier is denied. 

S S • 55. 
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(w) 	Contents of paragraph 7 of the application 

relate to relief sought by the applicant. 

Since the application is premature, this 

Honourable Tribunal may be pleased to direct 

the applicant to submit himself to the depart-

mental enquiry and also to exhaust the alter-

native remedies available to him. 

	

CX) 	Contents of paragraph 8 of the application relate 

to interim reliefs sought by the applicant. The 

applicant has already been allowed to draw provi-

sional pension and has also been paid on 11-10-90 

leave encashment due to him. No other interim 

relief as sought by the applicant is admissible 

with regard to the facts and circumstances stated 

above. 

(y) 	Regarding paragraphs 9,10,11,12 and 13 of the 

petition need no corrments. 

	

4. 	In view of the abovef acts, the applicant is 

not entitled to any reliefs as claimed, and the 

petition decerves to be rejected. 

nated this 10th day of January, 1991. 

(R.P. BHXTT). 

ktv0cate for the respondents. 

0.0  ... 011/.0 
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VERIFICATION : 

I, 	Jaiev 

age ... '2..... workjnc as. 	 .9 	Tax, Rajkot 

in the office of Income Tax, resident of.. j,k21• 

do hereby verify that the contents of paras 1 to 

...... believed to be true on legal advice and 

that I have not supressed any material fact. 

	

Dt: 10th Jan.,1991. 	 L) 
11 

commisioner of JncorncTaZ 
jfjkot 

*epiy/Rpr e/rn £ubm]ss1or€ 
filed by M PL--f. DJA 
lernpd advocate for 
lepondert with 
CQpy cved/'not ctr- 

DI. 	 ZS t.ra r C. A 
Abad be=3  


