
4 	IN THE CENTRAL ADMINISTRATIVE TRILUNAL 
AHMEDABAD BENCH 

j) 

O.A.  No. /uj9 

DATE OF DECISION 12th Fbrudry, 1993 

Petitioner 

"S 

Advocate for the Petitioner(s) 

Versus 

Respondent 

i_i 	 Advocate for the Respondent(s) 

CORAM: 

The Hon'ble Mr. i.V.Kihrin 

Vj ChairmLLrl 

The Hon'ble Mr. ...C.bhtt 
flLs 	(J) 

Whether Reporters of local papers may be allowed to see the Judgement ? 

To be referred to the Reporter or not ? 	' 

Whether their Lordships wish to see the fair copy of the Judgement ? 

Whether it needs to be circulated to other Benches of the Tribunal? 
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M.D.Parikh, 

444-F,a±lwüy Colony, 
Opp: 6clldar Ncigar, 
Vudodara Yard, 
Vodarci-390 002 

(advocate : Mr.P.6.1-Inda) 

•AJ?PL 3C1P 

versus 

Union of India, 
Secrtary, 

Ministry of hailways,A rail Bhavari, 
New I) lhi 

General Mdnage, 
estcrn hallway, 

Churchgate, Bombay  

Chief holling Stock Lngineer, 
Western hallway, 
Churchgae, 
Bombay. 

Divisional Railway iianag 
Western Railway, 
Pratapnager, 
Vciodara_390 004. 

Senior Divisional MchanIc±1 zngineer (C & w) 
estern hallway, 
atapnaar, 

Vadodara-390 004. 

(dvoca La Mr .N. S. Shavde) 

JUDGMENT 

O..5O/ 89 

Date : 12.2.1993 

Per : Honble Mr.N.V.j<.jhnan 

Vice Chairman 



a 
The applicunt was promoted as Head 

Train Examiner (hs.700-900/-) by the order dated 

07.9.83, after regular selection. His name was 

placed at sr.no.11 in a prie1of 15 persons. His 

contention is that he should have bean regularly 

promoted on this post from 1.9.81 when there was 

a clear vacancy of such a post. 

2. 	 The applicant has made out a cse for 

such promotion on the following submissions :- 

2.1. There were 9 normal vacanCies 

of Hed Train Examiner (E for 

short) in 1981. if the selection 

had ben made on time, the 9 senior 

most persons could have been regula-

rlsed. 1-iowever1  the prepaation of 

the: :1  was delayed and ultimately 

the panel was prepared only on 

31.8.63.(Annexue /4) 

2.2. There was a restructuring of the cadre, 

as a result of which 10 more vacancies 

of IL arose by aagrading in 1981,—

ungraded vacancies for short. 

hdmittedly, these ten postj were 

to be filled up from l.9.91,even if 

it is meant retrospective promotion, 
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2.3. Thus, there Wcrc'19 vacancies.In the 

Arinexure A/4 panel only 15 persons are 

included of whom the aiplicant is 

sr • rio • 11. 

2.4. appointment orders were issued to these 

15 persons by the impugned nflaxure A/8 

Order adted. 07,9,83 of the 4th respondent, 

Divisional }ai1way .4anager, Baroda.'r 

of the order, the first 10 persons from 

the Annexure /4 panel (C.K.Chuuhan to 

S.C.Dctve) were ...romoted to the 19 

Upgraded vacericics forn 1.9.81. Out of 

the remaining S persons in the nn.4 

panel, four persons including the applicant 

were promoted from 7.9.83 ( i.. the date 

of the Afl.A/8 OL.der ) against the 

existing vacancies. 

2.5 • The main argument of the app1icantcese 

is that the saniormost 9 persons in 

the hnn.4 panel (i.e. Sh,ri C.K.Gh.thn 

at Sj: .Xj no.1 Lo Iu.i J..e.La.e at se.no.9) 

should k have been LO1tO91 with ietros-

pective effect to the 9 normal VCCCflC±CS 

a r e 
of l981,whjch / alleged to have ex1sted 

prior to 1.9.81.1f this had been done, 

the 10 upgraded vacancies from 1.9.91 

could have been utilie for the 
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for the promotion of the remaining 6 

persons on the Annexure A/4 panel which 

will include the applicant z.Llso. In 

that event the applicant could have got 

the benefit of egularisation from 1.9.81. 

2.6. The applicant made a epresenation on 

that 
5.3.8 (hnnexure A/6) / his date of 

promotion be regularised from 1,9.91 

in the manner inicated above.Thjs end 

his reminders , the 1st of which is 

Annexure a/13 daea 10.10.88, have not 

ben Iisposad of. In the circumstances, 

the applicant has fi1m this application 

for a direction to the respondents "to 

ctily the 	Y in the off±c order 

issuca by the Divisional iilwey ;4enager, 

(astrblishm nt) Vadodara shown in Ex.A to 

regularise Shri C.K.chiUha a;ainst the 

first nine vacancies so that the 

pplicent can get its seniority and 

further promotions accordingly the 

fixation should be done with e'rears."(;ic) 

3. 	 The respondL.s have filet a reply 

aenying any relief tot the applicant. Thetr main 

contention is that proceedings wee initiated in 

1981 for filling up 54 vacancies in the v4estcrn 
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/ 	statcd in the lett ci: daed 10.6.81 (Ann.A/2) 

HOWCVCL, these pr oceedings wei:e cancelled by letter 

5.10.81 (nri./1) of the Head uarters Office, 

sern Iiilwey, beccusa it was stat.d that 

the percenLage of higher grade posts in scale 

hs.700-900/- hve ben incrased and the:efoe, 

the numeci: of vacancies will have to oe reusscsstad 

because more efflp1oyee will ba eligiole for 

selection. it is because of this unexpected change 

that the selection could not be fifl4lised Ih in 

1981. The Division4 Office, Baroda,subseuently 

received intimation from Head Quarters Office by 

a letLer direa 27.11.82 stating that selection to 

,I 

1Ija11jed posts in the scale of 70O-90/- which 

was earlier conducted by the Head 3ffice, has no 

beau dcntra1isad. ach division was to make its 

own selections. Therefore, the Division assessed 

vacancies and the lig1ble employ. es  were alerted 

by 1eter dated 12.1.83,. The panel was then 

fina.Lisoa 3ubseuent1y and the names of 15 employees 

were notifica in na.A/4 panel dared 2..83. The 

teapondents deny that they were obliged to first 

fill up the 9 normal vacancies llagee to exist prior 
) 

to 1.9.91. it is con Lanciea that theie has be.:ri 

no 1.: egular icy in ordeing the proeotion in the 

manner , it has been done in th impugned inn. 

\_ 	
OraCi: 7.9.63. 

A 



in addition, the respondents have also 

contended in para-7 of the reply that the applic2 

is barred by liLnitatiorl s 	cause of action had 

aisen long back. 

When this point was mentioned7the course of 

aiguments, the learner counsel for the applicant 	* 

sought petmisrion to file 	for condonation of 

- 	 delay, which was permitted. He there fore filed i.A. 

428/2 for condonation of delay. 

vi e have perused the records and. hectrd-

dhri P.S.lianda for ahepp1icurit and hri .S.Shrvda 

fo he eapondrits. 

dmitted1y, the cause of action arose when 

anexure e office order rated 7. .83 was issued. 

The applicant hcid filer a reresentation on 5.3.85 

nnexu.. 	/6. In such cse, where the csc of 

action arose three yeats prior to the commencement 

of the kuaministrzitLve Tribunals Act,i983, the 

application should hve bern filed within 1 year 

fro the date of commuricement of uhe tct, i.e. b fore 

i.11.o6. Th rtore, this U.-.. is ø.oviously time 

bared 7 baceuse subse•uent represenations will not 

exLrnL.ed. Lhe period of limitdtiorl. The:efore, the 

liable 
application is / to ba rejacted 

OC 
a• 	That apat, we do not. (mny 	merit in this 

iaraoa. duing Lh cee.ar of a jumanta, 

9i ± 
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8hr I P.6.rlcinda l  the learned counsel for the applicent 

suiaLrattad that there was a materiel difference between 

the, normal vca flCl€S cIfld the upgraded vacancies. In 

respect of the former the order 1 of promotion will 

tcIice effect only from ahe date on which the employee 

assumcs cha ge.S against this, in jrespect of upgraded 

which arose on 1.9.91 
vacncias,/thare was 	acisiOeLhat they should be 

given efret to from 1.9.81,evee if it meant ratros-

pective promotion, ens other suomiseion was that 

persons senior to the apiicant in the penal wee 

ictuaily holding the norml VcACaflCICS of 1981 of 

HT+.a n ad-hoc basis,prior to 1.0.21. Theefor when 

they were included in the panel (nnaxure /4) end 

promoted, they could have been regularised from th-/ 

daces of edhoc promotion from 1981. aur attention was 

drawn -Co tha following conrentron raised in pera-4(v) 

of the application. 

it  If the administration was not in a 

pOSition to absorb all the nine senior 

most em1oyde in the vacancies prior to 

1981,but atleast those emaloyees who were 

a1Le3lr officiating in this irddC,prior 

to declaration of the pun1, even prior 

to the selection was conducted, etleast 

those enciprirnalled senior employees should 

have bean egulerised in the existing 

nine vCcanCIes arid not ' in Lhe ugrdod rasts 
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Forexamle, Shzi C..c.Chuhan, who is 

S.flL).l in the pne1 0± 15 

ernp1oycs 	was liady officiating 

prioi to the selection was conducted, 

a coiy of his poinotion o.der issued. by 

Divisioni RCllWczy inagcr(stab1 ishmont) 

Vadodua vith 1ett. 

datad 9.6.1982 attachea in Ann.at  

it 8tiLi C..ChcUhcn would hv be 

.L:eguiaLisa agains th. VaCancieS :.xisting 

9 io. to Upgt 	teun, then thu a:licant ..  

would h.va beeo .osoiboo in th uo.odeJ 

posts and the loss of seriiooit.y which the 

'LLLCQL has utfc ed on account of 

t ~~ iy ofiic,.. 01e.a. issued by aivisicnCl 

I,ail,-y CLr1ageL (s ab1ishinnt) Vadodaa, 

woulo h-vu ben voido . "(emphasis supplied) 

8. 	 not. impia ssed by th arguments. 

It is seen from the nnexure 	oid dated 9-6-82 

ti-let C..Chcuhri was tist romotui as -0-1 on ad-hoc 

basis only from o.6.32 against the vacancy a..ising due 

Lo the eti Ofll.flt 0± ..V. ,.d::kare . T1eefou, it is 

not coriecL to sba .a that Chauhon Wd promoted on 

a-hQC basis on a ..acancy prio to 1.9.1. ihe very 

founoation of the apeli..canLs cesO col1es on this 

siml. rct. 	• -c h. s not pi ove either that 



£xisd pior to 1.9.91 or that hir .'arniors were 

holding them from dates earlier to 1.9.91 on an 

ad-hoc ba.is. That dpart, he admits that, avon 

if such vacancies eristed, they could be filled 

up only from the cate of assumption of charga 

after orders of promotin or: issued after jnclusron 

of orra' name in hc rnal. n the brsi of this 

dmisaion, it lars to ho canoludad that Lh 1901 

vcrnci. a a. wh.ichver so.:a:1 veciricirs awls 

;hia 	nr1exure A/4 panel es daclared on 31.8.33 

- 	 could be fild only from the date on which the 

soloctd rrsans took charge i.e. after 31.3.83. 

3n the contrary, tec 10 upgraded vacncies wore 

available fears 1.9.91. Therafore, the respondents 

natura11j promoted the panelists from Jr.no.l to 10 

to the uggradad posts from 1.9.91 by the impugned 

nr13xu o /9 order and the remaining parsons, 

including the applicant, were promotcr3 from 7.9.0. 

This ction of the respondants viclS entirely justified. 

- 	 Further, if 	vacancies had existed prior to 

1.9.91 arid one or more persons from 3r.no.1 to 9 

of the £nneeurr 4 panel could 4 have bean regula-

rised from any date prior to 1.9.1ither because 

the vaeancie existed or also tha they hctd held 

the posts en ad-hoc basis- they a woul_-i haVe made 

a r.)rasntat1on or agatatea. the mrte: • The fact 

that no such representation has bean filed shows 

that thara eas no ground for mthicxg such a claim-

on which lona depcnhs the success of the present 

application. 

9. 	 e are etlsfied that the promises 

on which this application is built have no foundation 

I 



in fcicts and we see no mit in this dp1icition 

Thcrefote, it is lismisscd. 

(i.C.ithdtt) (J.V.K11shncir1) 

Member (J) 
	 Vice Chdirmdn 

ki 


