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1959,

DATE OF DECISION _26.6.1990

...Shri Sajubha Khimaji ...

Mr. B.B. Cogisa

Versus

Union of India & Anr,

__Petiticner

___Advaocate for the Petitioneris)

Respondent

Advocate for the Responaecu:(s)

__Mr. B.R. Kyada
COR&;&J i
The Hon’ble Mr. S.%. Jain b
The How'’ble Mr. M.7. Sinch .o

" Judicial Member
o Administrative Member

1. Whether Reporters of local papers may be allowed to see the Judgement? ?@

2. To be referred to the Reporter or not?

NG

3. Whether their Lordships wish to see the fair copy of the Judgement? N
4. Whether it needs to be circulated to other Benches of the Tribunal? N,
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Shri Sajubha Khimaji,
Qr. No. E-=14,

Gandhinagar,

Jamnagar. «s Mpplicant

(Advocate-Mr. B.B. Gogia)

Versus

1. Union of India,
Through: General Manager,
W.Rly., Chu#chgate,
Bombay - 400 020.

2. Divisional Railway Manager,
Y. Rly., Kothi Compound,
Rajkot. .« Respondents

(Advocate-Mr. B.R. Kyada)

(0)]

nt

[¢}]

Present : Counsel for the applic

Counsel for the respondents
Date : 26.6.1990

(Per : Hon'ble Mr. S.X. Jain .. Judicial Member)

Shri Szjubha Khimaji, the applicant,has made
the present application against his non-engagement as
a casual labourer. lLearned counsel for the aprlicsnt
submits that he had worked as a2 labourer from 9.6.81
to 30.8.81 and then from 7.4.82 to 20.4.82, but the
service card attached with the C.”. does not support
his claim. Learnesd counsel submits that the entries
regarding the service rendered by the applicant were
not made in the service card and further that a
representation dt. 30.6.1983 (Annexure A-2) was made
by the applicant to the Divisional Reilway Manager,
Western Railway, Rajkot to which nco respcnse was shown
by the resvcondents. Iearned counsel further prays that
he will make a fresh recuest for aprointment iwviting
tc the respondents and the learned counsel for the

respondents submits that the same will be dully
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CERTIFICATE

Certified that no further action is required to be taken and the case is fit for consignment to the Record
Room (Decided). "
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BEFORE CENTRAL’ ADMINISTRATIVE TRIBUNAL ) {j‘

AHMEDABAD
ORIGINAL APPLICATION NOsg 5“3@ /89

Shri Sajubha Khimaji,

JAMNAGAR t¢ APPLICANT

Versus

Union of India & one another $ ¢ RESPONDENTS

INDEX

sg' Detaills of documents relied upon Page No,
01l. Application 01 - 06
02. A/1 = Copy of casual labour card 07 - 08

03s A/2 - Copy of application dt.30,6,.83 addressed
to Respondent No,?2 09

04, A/3 - Copy of judgement in Spl,.CA No,.3435 /86
decided by the honourable High Court of

Gujarat on 8,9.1986 10 - t3
Rajkot/Ahmedabad
Date:f‘/ J) / 95 R LEEME AV 20w
7 (APPLICANT)

/ 72 .
AN ,
—

(BeB.GOGIA)
ADVOCATE FOR APPLICANT

For use in Tribunals Office
Date of filing
or
date of receipt by post
Registration No;

Signature
for Registrar
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BEFORE C ENTRAL ADMINISTRATIVE TRIBUNAL
AMMEDABAD

ORIGINAL APPLICATICN NOs LT /39

Shri Sajubha Khimaji,

Hindu, Adult, Ocet Ni1l,

Qr.No.E=14, Gandninagar,

JAMNAGAR t: APPLICANT

Versus

Union of India,

Throught General Manager,
Wester n Railway,
Churchgate,

BOMBAY ~ 400 020

2) Divisional Railway Manager,
Wester n Railway,
Kothi Compound,
RAJKOT $: RESPONDENTS

DETAILS OF APPLICATION

1o Barticulars of the order against which the appli=-_
gation is made,
i) Order Mo, The application is against

non -engagement of the
applicaznt as Casual Labour/
Substitute in violation of
Section 25(H) of the Indu=-
strial Disputes Act and
Rules 77 and 78 of the Indu-
strial Disputes(Central)
Rules 1957

2. Jurisdiction of the Tribunal

The applicant declares that the subject matter

ii) Date
iii) Passed by

iv) Subject in brief

@ o8 0% or €0 @0 & 2% ao

of the order against which he wants redressal is within

the jurisdiction of the Tribunale.

3, Limitation

The applicant declares that the subject matter
of the order against whirh he wantz redressal is with in
then jurisdiction of the Tribunal.
4, Facts of the case

The applicant begs to submit that he was initially
engaged as a Casual Labour on 9.5.1981 kex2®¢ and continued
upto 30841981, Again he was re-engaged on 7.4.1982

and continued upto 20,4,1982, Thereafter he was not

L X XN og2.
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offered employment by the respondents. He was granted
casual labour card by the respondents, However, in this
card no entry of his services were recorded by the
respondents, He approached time and again to the IOW
Dwarka to record his service particulars in the casual
labour card, hut it was refused to him. A copy of the

) A/1 casual labour card is annexed herewith as Annexure A/1,

" ii) Since he was not offere® employment by the
respondents after 20,4.1982, he personally contacted
IOW Dwarka and other cfficials of the Railways. How-

ever no reply was given to him mmyxx by any of them,

He had also represented to the Divisional Railway
Manager Rajkot vide his application dated 30,6.1983, copy
A/2 of which is annexed herewith as gnnexure A/2, to which

also he has no respo nse from the respondents

{ii) The applicant submits that even though he has no
details, he came to know several casual labours engaged
along with him and engaged after the discontinuation of
the applicant are still serving on Rajkot Division. The
applicant submits that appointing fresh faces denying
employment to the applicant and continuing the juniors
in preference to the applicant is in flagrant violation
of the sec tion 25(H) of the Industrial Disputes Act.
The relevant portion of the rule is as reproduced below
" 25.H ~ Re~employment of retrenched workmen -
Where zny workmen are retrenched, and the emplo=-
yver proposes to take into his employ any persons,
. he shall, in such manner as may be prescribed,
given an opportunity to the retrenched workmen
who are citizens ¢f India to offer themselves for
re-employment, and such retrenched workmen (a)

who offer themselves for re-employment shall have
preference over other persons,”

As can be seen from section 25-H of the ID,Act 1if
the employer proposes to take into his employ any persons,

the applicant has a right to be re-engaged in preference

.0.0.03.
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to others, Rules 77 and 78 of the Industrial Disputes
(Central) Rules 1957 stipulates the manner in which the
retrenched employees are to be engaged. These rules
are reproduced below for the convenience of the hon'ble
Tribunal,
“77-Maintenance of seniority list of workmen- The
employer shal l mprepare a list of all workmen in
the puxikmw particular category from which xmicixe
retrenchment is contemplated arrage according to
the seniority of their service in that category ard
cause a copy thereof to be pasted on notice board
in a conspicuous place in the premises of the indu-

strial establishment at leastseven days before the
actual date of retrenchment."

"78 - Rememployment of retrenched workmen (1) At least
ten days before the date on which vacancies are to be
filled, the employer shall arrange for the display on
a notice board in a conspicucus place in the premises
of the industrial Establishment details of whose vaca-
ncies and shall also give intimation of those vacancies
by registered po t to eévery one of the retrenched work-
men eligik le to be considered therefor, tc the address
given by him at the time of retrenchment or at any time

thereafter",

The applicant submits that in vioclation of rule 77
ment ioned above, ® no seniority list of the employees
retrenched was prepared and notified by the DRM(E)RJT,
the respondent No,.,2 nor the copy of the s eniority list
pasted on the notice board or at a conspicuous place in
the office of the subordinate under w hom the applicent
was working at the time of retrenchment, The respondents
have also violated rule 78 quo ted sbove, since the
applicant has not been offered re-engagement dispite his
perscnal and written representations, when further new
candidates were offered employment, Thé applicant submits
that the provisions of Industrial Disputes Act and
Industrial Disputes (Central) Rules are not dependent
upon the railway instructions,-which are purely executive
orders. . Thus, the provisiocns of I,D,Act are zbove all
the railway instructions and circulars and these are

compulsorily to be followed. Therefore the applicant also

has ¥ an independent right to be re-engaged and brought

t 0.0.4.
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on the live register of substitutes/casual labours

in view of the Provisions in the LeD,Act, The applicant
draws the attention of the hon'ble tribunal toc a2 judg-
ment delivered by the hon'ble High Court of Guj arat

on 8,9.'86 in Sp1,C,A.No.3435 of 1996 between Gujarat
State Machine Topls C orpn., Phawmagar and Deepak I
D€sai, reported in 1987 GLB 1982, the relevant portion
is as reproduced belows

"Industrizl Disputes Act, 1947 - S,25H . Re-employ -

ment of retrenched workman-I,D,(Gujarat)Rules 1066
R.82(1)(b) -Retrenched workmen to be given opprortunity
for employment before employing fresh hands - Such
opportunity to be given as per rules - No intimatien
given to the retrenched workman - Se25 H not compl ieA
with,"
Xerox cop Yy of the above Jjudgement is annexed herewith
as gnnexure A/8, The applicant submits that the case
of the applicant is fully covered by the above judgement,
since he was not given opportunity for employment before
employing fresh hands and he was not given intimaticn

about the availability of work while taking fresh hands,

S5s Grounds for relief with leaal provisions

1) Violation of section 25-H of the Industrial Disputes
Act read with Rules 77 and 78 of the Industrisl Dis.-
putes(Centrszl) Rules 1957,

2) Denial of equal opportunity in the matter of public
employment in violation of articles 14 and 16 of the
constitution of India,

3e Details of the remedies exhausted

The applicant begs to submit that he has no remedies
available as per the statutory rules of the respondent
railways,

7o Matter not pemdx previous filed or ey gy ex xF o
pending with any other court.

The applicant further declares that he had not previously
filed any application, writ petition or suit regarding the
matter in respect of which this application has been made,

before anv court or any other authority or any other Bench
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of the Tribunal nor any such application, writ petition

cr suit is pending before any of them,

8. Reliefs sought

A) The respondents may please be directed to re-engage
the applicant and place his name on the live register
of substitute/casual labours of the Engg,Departmént
of Rajkot Division and offer him such appoint ment in
accordance with the same and grant him all consequen-
tial benefits from the date he is/was due in accord-

ance with his position in the said register.

B) In addition or in alternative the respondents may
please be directed to show him/supply him the |
seniority list prepared by DRM RJIT at the time of
his discontinuation in accordance with the provisions
contained in Section 25(H) of the I, ,D,ACt read
xmwh together with rules 77 and 78 of the Industrial
Disputes (Rule)195? indicating his name in the
seniority list taking into account his date of original
engagement under IOW DWK and appoint him according
to his position in the said seniority list with

S . ' Sy
all consequential benefits, K$\i(\ Y S (RS
{ ) \ Ve PR 2
Vs gk-;v(v (-9 c\«: Cr -(’{ &
9. Interim order, if any prayed far

NIL

10.In the event of application being sent by Registered
post, it may be stated whethe r the applicant desires tc
have oral hearing at the admission stage and if =, he
shall attach a self-addressed Post Card@ or Inland Letter
at which intimation regarding the date of hearing o uld
be sent tc him,

NOT APPLICABLE

1l Particulars of postal order filed in respect of the
Application Fee, 0D .
¢ , 2 i} ’ ~
1. Number of Indian Postal Orders: L ./ ~ ‘131%

j:ﬂnj(,a?)' /'7

2. Name of issuing Post office
3. Dty of issue of Postal Orders
4. Post office at which payable 1 ALt

\
{
\
X

0000006
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12, List of enclosures

1. Indian Postal Order as per thq details
given in para 11l.

2. Vakalatnama

3. Copies of Annexures from Annexure A/1 to A/3

VERIFICATICN

I, Sajubha Khimji, son of Shri Khimaji aged
about 24 years working ass AT PRESENT UNEMPLOYED,
resident of Jamnagar do hereby verify that the
contents of paras 1 to 3 and from 6 to 12 are true
to my personal knowledge zand paras 4 to 5 believed
to be true on lega advice and that I have not

suppressed any material fact,

Rajkot/Ahmedabad

< , Q&(mrvﬂmwﬂ<Q?W(
Date ¢ .771 83 5 \ &
Ree / / 7’ ? (APPLICANT

) Thrizgéi/ fjft“

S hri Bo QGOgia)
Advocate,
RAJKCT

‘ D, .
) riled by MrQ//‘{“"ws'%%"f1

Leawned Advocate for Petitioners
with second set & ... 2 aps:es
aopies copy servec/mot .. .ved tc

other side g
b~

R ) /// [# DyRegistrar C.A/1 {
A'bad Beucb




VAKALATNAMA

In the CQ"'(A%‘ fﬂ"Q""";M;s&‘?""\aﬁ,vﬂa /‘F/y‘) \;H-V\AA

Retkot/Ahmedabad
~ O-a.™. 19 &5

Between

PHaintift

S bayalhe Yhiansy),
hd 14

Applicant

Cemptainent

And
Bofendant-
U2 Waaien, ‘7@ j\_,.,\ﬂw\ A o= he—y Respondent
Gppusite—Party
| ‘ Aceused—

I/We abovenamed do hereby nominate, appoint and authorise,
Mr. BASHARAM B. GOGIA B.A. LL. B. Advocate and Miss N. M. PANDYA B. Com, LL. B.
Advocate and Advocate to act.

/ appear and plead for me/us in the above matter AND to engage and appoint any other
Advocates or Advocate to act, appear or plead for me/us in the above matter whenever

my/our said Advocate thinks proper to ‘do so.

AND to do all acts legally necessary to conduct the said matter in all respects, whether

herein specified or not, as may be proper and expedient.

AND I/We hereby, agree to ratify and confltm all lawful acts done on my/our behalf under
or by virtue of this VAKALATNAMA or of the usual practice in such matter.

In witness whereof I/We set mo/our hand to writing this ix\_/\_day

of N _wsﬁ

X i C N\ Of
Signaturey XPUEM( UN\VEY] Ll

Accepted
(i /) ﬂ'44 .
\‘h W ) / )

(B. B. GOGIA)
(N. M. PANDYA)
Advocates

Gujarat High Court.

The address for service of the said Advocates is :

“BABA-AMA*, Swami Tahiliaram marg 10, Junction Plot, RAJKOT (360 00C1)
PHONE : O. 42029 R. 41754
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o /- e Aorpee 4K a

F - § b Kni
i+ v ] Ay Rf‘.imu A,
Retired SPA

Waatexrn Rliiuny.
Bpopalka, , ¥ ; D.t.d, 30,.6.,1983,

o To

The Divisional Ruiluuy Hlnagnr,
Western Ruiluway,
Rajkot.

Reopact-d sir, 'y

bubz- Requaat for omployn.nt in Rniluuy."“”ﬁ'”“

I, the undoroignnd bng to lay tha following few lines
for your kind end eympathetic concidaxction.-‘

My fnthnr. Shri Khl-lji A. SPA :.tx:nd from ﬂhopalkn
station on and from 31.,3,1983 and I am his sldest son to
look aftar his welfare, I have worked as aubatitute for
the following period undex IOW DWK. "

9.6.81 to ;0.8.81.
7T+4.82 to 20,4,82 .

Aleo worked as hotweather uaterman from
1¢4.83 to 30.5.1983,

I recquast your kind hnnou: te plewasze gonaider
my cese and employ ma in the Hailuny ucrvicn under the
& circumstances narrated mbove, ! 5

Hoping ror a favourablc IPPIYQ’

AN SR B b bt e o ik

Ynurl faithfully.

B O

(Sajjubha %5 )0

s 4 frxj,a, Cop¥:i
i ) v | l

\ Advocate

pp——

et b RSN
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is quite legal and , proper for reason
mentioned hereinabove,, It has been
further stated that he has not only re-
‘lied on the bare assertion of the said
persons but has satisfied himself keep-,
ing in view the evidence on record and
the  history of  the case of the deteny’
that there was danger #to the lives of
these persons in | case of disclosure of,
their names. to the detenu  and further
that . non-disclosure  of the said names
would be in the public interest, It has
been further, stated ,that if their names.
are disclosed; it would amount to bregch

of trust and no one clse would come .

forward in public in  futurg to giye.
statoment  against. such: type of person,
To say the least, the. aforesaid explana-
tion given .in the affidavit-in-reply no-
where suggests as 1o how, the detaining |
authority  came . to the; conclusion that,
it was in public interest  to withhold,,
these names, save.and ‘quccpt;,baldly:;
saying -that. non-disclosure was in. pubs,

lic interest. A close reading of the aver-,

ments found in.para 15 of the  affidavits,
in-reply shows two reasons which v igh-
ed with the detaiping aythority for with-,
holding . these inames and addresses:

(1) the witnesses were _apprehending
danger to their persons angl;, propertics,
from the petitioner and, therefore, they,
Lad requested for keeping . their names
aund addresses a close secret from the
petitioner and (2) if names- and ad-
dresses were disclosed, it woyld amount,
to breach of trust,. None of these grounds,
by themsclves can he said to fall legit-
mately within the concept of - with-
holding of material in public interest
as envisaged by Section  8(2) of the
Act or for that matter by Asticle 22(6),
of the Constitution. | These grounds
pertain to the feeling of the persons,
promised of confidentiality and the need
to fulfil such promise. It must, thergs
fore, be held that the de ini

mw Tus s

i}

rity was not genuinely satisficd in public

interest about the -nced . to withhold

{ 3:54111;‘. 1Gujaraﬁvx,]’2'aw ] Hcta]d i Peid R

ng authar
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names and addresses of six witnesses from
the detenu at the time when he passed
the impugned order of detention sup-
ported by relevant grounds, As there
was no such genuine satisfaction it must
be held that no legal privilege was
available “to'"'the ‘detaining - ' authority
enabling it to withhold the said mate-
rial from the detenu. Still such material
was ‘ ‘withheld. Consequently, the  re- :
maining “material° which was - supplied
to the’ petitioner ' in the’shapc of state-.
ments of unnamed i persons . and un-
known persons. became :vulnerable as

‘vague material which could not permit

the petitioner, .to make an . effective re-
resentation agaiust the detention order
ased on, such vague apd  impermissible
material, Hence the material compris-
ed in these six statements has o be
ruled out while considering the, efficacy
of the detention, order;as passed against
the petitioner. | If this material com-

‘prised, iny the statements of six persons is

tq;kép ‘out, there is nothing left “on the
recqrd of  thig case, tg support the, deten-
tion ,order and which can’ be pressed
in srvico in the light of Section 5A of
the NASA by the respondents to salvage
the ‘situations, e i MRS, T

(DBD/ISS) <" "'Rule made absolute,

ORIy “:'4‘-:&!:,'.'%

' barrosh

cunt 11987 GULHL 192

P. R. GOKULAKRISHNAN, C.]J.
s AND R.A.'MEHTA, J.

Gujarat State’ Machine® 10 =

Tools Corporation "'/ &

Limited, Bhavnagar ™"~ “-... Petitioner
nd P - u N ergug

Deepak J. Desai’ "’ ... Respondent

Special Civil Application « -~ i

No.- 8435 of 1986+ 2L S iuasd subitus

D/- 8-9-1986#1 imi TR B

CATG L (TR

;-——-h—”‘f'

*Application praying to guash and sct aside the
award dqwd"7-3-}986,'p§;ncd by the  Labour
Cours, Raikot in Ref, (HQR)_.NQ; 833/83 (An-
poxwa, ‘A and, directing the Gompany to re-

instats the ppsppadeat ith, coptinuity of scr

~v1,Fc%\nd*§Eﬁ‘,ﬂiu -."f“c'ifﬂ,uf'.‘ Bigddr o

N 5
: - ’
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Industrial ' Dispates Act, 1947 —
= 8. 25-H «= Re-employment of : re+
trenched - workman < Industrial
Disputes (Gujarat) 'Rules, 1966 —
R. 82(1)(b) = Retrenched = workman
to be given y for employ«
ment before ‘eniploying fresh hands
— Such opportunity to be given as
per Rules '« No' intimation - given
to the retrenched workman « 8.
25-H not complied with, (i w1

8. /25H of - the  ‘ndustrial ' Dis-
putes Act, 1947 is ‘very clear to the

effect that the workmen' who 'are’ ré-
trenchéd should “be' given''an' “opportu-
nity" as ' preseribed by othe rules- before
the Management recruits fresh hands for
the 'same -post. (R:-82 of theGujarat
Industrial ; Disputes.(Rules clearly: envi
sages - the -method 1 and . manner yin
which  sich) intimation- has to be given
to the-:discharged employees; In -this
case; R. +82(1)(b) ~wwill : squarely ap-
ply. - Hence . failure: to = give registered

notice :which (is radmittedly i:not; done

in this case is, fatal to the argument
advanced by ‘the” Maniimient “as re-
gards, 'compliance; "of - 8.7 95H. " 'Even
on thi§ aspect' of the 'case, the Labour
Court is cortect iti" cotning to the con-
clusion that ' thete is Violation of 'S,
95H and on that' gfolnd ' also, ‘the
workinan has’to'be " réiﬁstﬁt&d “ifl ser«
viee, Tt B SIBRIHNE I 2 (Pata )

Case Referred: o s Sebre b et S
Special Leéave Petition (Civil) No. 3982
of 1981 decided by Supreme Court y
2 i fui. PR e ’f““’-if(ParaQ;)‘
nl o apinhrah Tadr -da B8 colirdl g
Appearances: . ., |
Mr. K. S. Nanavati for ~the - Petitioner.
Mr. Subodh Mehta, party-in-person.

PER GOKULAKRISHNAN, C.J.— .

15T stV Fadal

1. This Special Civil -Application is
OVfor issuing -appropriate writ,  order or

direction to'quash: the award -Annexure-

g
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A to the Special Civil Application. The

respondent - raised /4 . dispute to the
effect that he should . be reinstated in
original post with full back wages. Ac-
cording ' to  the . respondent, he was
treated as a permanent. workman, that
he served the Company . from 12-10-82
to <11+4-83, that he has been discharged
without following the procedure and
that as such he must be reinstated in
service with back . wages. It was the

coritention of the ‘appellant before  the

Labout - Court ' that : the workman was
employed . purely on a temporary basis
and that he has been correctly discharged
- from servicé and as such he is not cn-
titled: to.‘have the. benefit of reinstate-
ment or back wages, The Labour Court,
after. reforring to the Model Standing
Order and also the provisions of Section
95H . of - the : Industrial Disputes Act,
came to the conclusion that the respon-
dent must be reiustated in service with
continuity of service, but without back
wages. Questiontng this award, the
present Special ;Civil  Application has

been filed by the Management. Mr.

Nariavati, the learnéd Counsel appear-
ing for the petitioner submits that the
 Labour "Court ‘had refused to adjourn
the matter inspite of the fact that the
Cotinsel for the Management wanted
the case to be adjourned till afternoon,
That without ‘any pleading as regards
the ‘violation'of Section 25H, the Labour
Court has taken into consideration Scc-
tion 25H of the Indusirial Disputes Act
and ‘has passed the order and that in
any event, Section 25H will not apply
to the .facts of the casc since the res-

ndent. cannot have -the benefit of
Section 2(00) of the Industrial Disputes
Acte .o jiri)) STl ey ;

.1 2. Tt is clear from the facts of the
case and also.admitted by Mr. Nana-
vati that the case arose prior to 1987
and Section 2(00)(bb) came into force
only on 18-8-1984, From the facts o
the case, it is clear that the Labou

1\
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Clourt fas examingd the workman and
also the ‘eyldence adduced | by ‘the ress
pondent herein.’ The petitioner did not
lecad any oral evidence. " According. ito
the workman/ who is the: respondent
herein, he was “doing the work which
is of permanent mnature. That' | subses
quently he is discharged. Fresh recruit-
ment has been'! made to theAccounts
Deptt. “in which' ‘he ' was wotking'and

fhat the ' Company "has'ialso radvertised
this post iu the dailies.! Taking all these
aspects into” consideration;: théTiahour
Court came to’ the conclusion that Ithe
respondent *herein i entitled/1to have
the * benefit of  Model’ Standing Order
and "also should  be ‘termed  a8'a person
cmployed against a''permanent  vacancys
As far as this' Model Standing Order'is
concerned, the Supreme' Court had an
occasion * to + consider + Clause 2(a) vand
9(b) of the said'Model Standing 'Otder
in Special Leave Petition (Civil)' No:
3882 of 1981 in' which ' the Supreme
Court has observed as'underzit 19 4
R ST I VY I RETS CYMMRI TS § SR TR W VA1) S
“A bare reading of the relevant
standing order shows, that on the expira:
tion of the period of probation, either
the workman is discharged as being uny
suitable or he acquires the  status of &
permanent  workman. | There is no hiay
tus, That is the view taken by the Lar
bour Court and High_/‘qourtj,qqd_,tb_iq
view is unassailable,” T

L ST

3. As far as the present case'is cor
cerned, the respondent’“worked'! from
19.10-1982 to' 11-4-1983."" Hence, " there
is absolutcly no' difficulty in’"applying
the principles'laid down in'the aforesaid
Supreme 'Court’s decision 10/ the'" facts
of this case. From the definition’ 8f
Section 2(00) of the Industrial Disputes
Act, as regards' the Tetrenchment, ‘we do
not” find ‘apything 'in this“tdiefinion" to
exclude the temporary worker' from such
4 definition.! Hence, ‘the argument of

Mr. Nanavati to the effect that this defi- .
Tieoaie o odd dnah wsola et % !
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nition?'as. it stood. at.'the: time of dis:
clrarge: of tho present respondent will: not
include?. temporary + worker cannot be
apprediated. ' Factually also, it cannot
be said that the respondent.was inducted
into service against.a 16mporary vacancy.
If that be so, Section 25H will squarely
apply »to, the present:case.. The argu-
ment tothereffect that. such.a pleading
has-not been” made by’ the-workman in
his statement cannot.be made a ground
to, deny the workman _the, benefit of
Seetion 25H of the’ Industrial Disputes

Aclt’Sectlo)n 95H reads as follows: =

11 51 ‘RG-GMIIIWM ;}f 'ﬂ‘{mhe‘f ) Am”’m‘
-1 ' Where' any workmen ‘are - retrenched
and 'the employer ‘proposes: to_take into

his"'employ any ‘persons,« he - shall, in'

such’ manner ‘as; ‘may ' be | prescribed,
give s an'-opportunity to)sthe retrenched
workmen who  arei¢citizensi of India to
offer themselves for re-employment and
such retrenched '.workmen ' who offer
themselves for re-employment, - shall
have preference: over. other persons.”, -

... 4. Mr. Nangvati, the learned Counscl
for the pqtiﬁoncr submitted that mere
advertisement in. the, pewspapers will not
in any way offend Section 25H, but on
the gther, hand, it should be taken as
inyjtation, for  the discharged workman
to apply and gg:;,‘hi,msc]_i‘ reinstated. We
are not able to appreciate this argument,
Section ‘25H is very clear to the effect
that the 'workman who iare retrenched
should. be given; gn @pportunity as pres-
cribed by the, rulgs. boforg, the, Manage-
ment  recruits fresh hands for the same
post. Rule 82 of the Gujarat Indus-
trial Dispute Rules clearly’envisages the
method and:manner in which such int-
mation has-to- be: given 'to. the discharg-
ed employee., In this case, Rule 82(1)
(b) will“squarely ‘apply.'‘ Hence failure
to give registered ‘notice which! is ‘ad-
mittedly’ not” done#in thistcase is fatal
to the'argument: advanced by the Ma-

poptiszilogh livid Lgivegd
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nagement as regards compliance -of Sec-
tion 25H. Evenion this aspect of the
case, we are of the view that;the Las
bour Court is corréct«ir toming to the
conclusion ' that «there ‘is - violation 'of
Section 25H and on:that!ground -also,
the workman ha$ to be- reinstated in

- service. The 'Labour . Court, - after 'tak-

ing intd consideration,:the' gainful 'eém-
ployment of the respondent rsomewhere
has ¢orrectly denied the back’wages 06

5. For all ‘these rc'wo’nsl we. aré" in
complete agreement with, the award
passed by the Labour dourt and as
such this Specml ClVll Apphcatxon is

dismissed, o Yy el B
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S. 11A — Labour Court must apply.

mind before substituting | the pu-
nishment imposed; by, employer —
Dismissal for misconduct of  un-
‘authorised absence for two days ; —
Labour Court  ordering fteinstate-
ment but ' withholding ;;50%, : back
wages — Held on facts that punish-

*Application praying for a.writ./of mandamus or
other appropriate writ to set anide' award/otdor
dated 4:3-1983 in Rof (LGR) Applicnhon No
382 of 1981, and cte. W L7 Y
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ment imposed by Labour Court was
disproportionate to the misconduct
- Penalty of stoppage of two in-

‘crements without cumulative effect

unposed

"'The Labour Court has rlghtly ob-
served that the Corporation has not
considered a§ to why lesser punishment
should not be pa«ed against the work-
mau. However, the Labour Court itsclf
fell ‘into an error in not considering the
alternative lesser ' punishment. There is
a total ‘hon-application of mind on the
part of the Labour Court in dirccting
ithe  respondent Corporatxon that refusal
ofi 509, backwages is. sufficient  punish-
ment . without considering. as to. what
that 509, would amount. tov| The mon-
thly -wages' of - the workman is about
Rs.:11,600/- ' including  dearness ~allow-
ance . and | other, allowances.. - He was
dismissed  from - service on. 15th- Novem-
ber, 1980 and -was actually’ reinstated
on. 15-4-1984. ., Thus he was out of
service for more than 3 1/2 years. The
total wages for ‘this period would be
running into a very large ~amount and

‘even  denial ' of '50% of thé backwages

would { run into’ séveral thousands of
rupees. The Labour Court has not at

-all applied its mind while observing that

refusal of 509 batkwapges is'‘ sufficient
punishment, '"The Laboar Court docs
riot ‘appear to have realised as to what
thé substituted 'punishment would real-

ly:amount to. For such a'trivial mis-

conduct:“of absence of two days the
punishment should not have resulted into

.such a severe amount of,fine of several

thousands of rupees. © (Para 4)

In the present case there is no parti-
cular reason shown to withold 50% of
the backwages which run)into scveral
thousands of rupees as punishment for a
very minor misconduct, - Such ‘2 minor
‘misconduct could ba punished only ‘with
a minor penalty like withholding of onc

or two increments’ without ;| cumulative.
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