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N 	THE ci1: RA L ADMINISTRATIVE TRIBUNAL 
A H M E D A B A D 	B E N C H 
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OA. No. 	
51) 

DATE OF DECISION 26.6 • 1990 

-- Peti:er 

Adveate fç.r C Petitii;t1s) 

Versus 

pp_fl_Qf - 	 - Respondent 

;r. B.. 	 Advocate for the Responuew(s) 

CORAM 

The Hon'ble Mr. 	. '. Jir 	•. 	.• 	Jici1 	niher 

The Hon'ble Mr. 	. . Sinh 	.• 	•. 	JcThinistro tivern)cer 

Whether Reporters of local papers may be allowed to see the Judgement? 

To be referred to the Reporter or not? 

Whether their Lordships wish to see the fair copy of the Judgement? 

Whether it needs to be circulated to other Benches of the Tribunal? 
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Shri Sejubba thimaj1, 
Or. No. E-14, 
Gandhinagar, 
Jamnager. 	 .. 7 pplicant 

cAdvocate-Mr. B.!3. Gogie) 

Versus 

Union of India, 
Throu(jh: General ;ranaqer, 
W.Gly., Churchgate, 
Borrba,r 	400 020. 
Divislonal vailway Ienger, 
V. .Uy., Kothi Corrinound, 
r:ajkot. 	 .. Respondents 

(dvocte-1r. B.D.. Kyada) 

C.A. TJo. 536 of 1999 

Present counsel for the applicant 

Counsel for the resrondents 

Date : 26.6,1990 

(Per 	Hon'hle 1r. .X. Jam 	.. Judicial Irnher) 

Shri Sajubba Khireaji, the aenlicnnt has trade 

the present application against his non-ennagemont as 

a casual labourer.  Learned counsel for the apiJicnt 

submits that he had worked as P labourer from 9.6.81 

to 3.8.31 and then from 7.4.82 to 20.4.92, but the 

service card attached with the 0.7 . does not surport 

Ms claim. Learned counsel submits that the entries 

regarding the service rendered by the applicant were 

not made in the service card and further that a 

representation dt. 30.6. 1993 (.nnexure 1\-2) was made 

by the arrUcant to the Divisional 7ei1ny -ienager, 

Vestern Railway, flajkot to which no response wPs shown 

by the reseondents. Learned counsel further prays that 

he will make a fresh recuest for anrointment i--vi- tg 

to the- resroncents and the learned counsel for the 

respondents submits that the same will be duUy 

S 

S 



CENTRAL 	1 TIVE TRIBUNAL, DE LH1 	- 

(). Application No. 	•5 13j, 	 of 19- 

Trgnf.er .pprdi1ion Np. 	 Old Write Pet. No. ............................................. 

CERTIFICATE 

Certified that no further action is required to be taken and the case is fit for consignment to the Record 
Room (Decided). 

Dated: 

Co 

Sect 	er Couri Officer. 

MGIPRRND-17 CAT186—T S. App.—'30-lO-1986---150 Pads. 

Signature liii Dealing 
Assistant. 
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BEFORE CETRAL ADMEN ISTRATIVE TR IBtJNAL 

AEDARD 

ORIGINAL APPLICATION NO: 	 /89 

Shri Sajubha Khimaji, 
JAMNAGAR 	 :: APPLICANT 

Versus 

Union of India & one another 	:: RESPONDENTS 

Sr. 	Dajls of documents relied upon 	 Page No, 

\'T) ----------------------------------------------------------------- '5 
Application 	 01 - 06 

02. A/i copy of casual labour card 	 07 - 08 

A/2 - Copy of application dt.30.6,83 addressed 
to Respondent N0.2 	 09 

/3 - COpy of judgement in Spl.CA N0,3435 /86 
decided by the honoura:Dle High Court cf 
Gujarat on 8,9,1986 	 10 - 

Raj kot/Ahmed d 

Date:j) i/Y$ ' -Cl( 	2-i 
(APPLIcT) 

1 	• 
(B.B.G0GIA) 

ADVOCATE FOR APPLICANT 

For use in Tribunals Office 

•c, 	 Date of filing 
\Oy 

or 

date of receipt by post 

Reajstratjon No; 

Signature 
for Registrar 

A 



BEFORE C ENTRAL ADMIISTRATIVE TRIBUiThL 

AR4EDABD 

ORIGINAL APPLICATICW NO: 	 /gg 

a 

Shri Sajtibha Khimaji, 
Hiidu, Adult, Occ' Nil, 
Qr.No.E-14, Gandhinagar, 
JNN7GAR 	 :: APPLICINT 

a 	 Versus 

Union of India, 
Through: General Marager, 
Wester ri Railway, 
Churchgate, 
BOMBAY — 400 020 

2) Divisional Railway Manager,. 
Wegter n Railway, 
Kothi Compound, 
RAJKOT 	 2: REsPoNDN'rs 

DETAJS OF APPLICATION 

cation isrne 

1) Order o. 	 : The application is against 
non-engagement of the 

Date 	 : applicant as Casual Laboutl 
: Substitute in violatioz of 

Passed by 

	

	 : Section 25(H) of t 	Indu- 
: strial Disputes Act and 

Subject in brief 	: Rules 77 and 78 of the mdu-
$ strial Diiites(Central) 
: Rules 1957 

2 .-3:i;: t2 th 

The applicant declares that the subject matter 

of the order against which he wants redressal is within 

the jurisdiction of the Tribunal. 

- 	 3 2  ____tjpa  

The applicant declares that the subject matter 

of the o-der against wh ic h he wants rdrrsal is with in 

then jurisdiction of the Tribunal. 

4a 	the case  

The applicant begs to submit that he was initially 

engaged as a Casual Labour on 9.6.1981 tox2ft and continued 

uoto 30.8.1981. Again he was re-en•7aged on 7.4.1982 

and continued upto 20.4.1932. Thereafter he was not 

..2. 
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offered employment by the respondents. He was granted 

casual labour card by the respondents. However, in this 

card no entry of his services were recorded by the 

respondents. He approached time and again to the IO'i 

]Dwarka to record his service particulars in the casual 

labour card, but it was refused to him. A copy of the 

casual labour card is annexed herewith as Ann 	A/i. 

Since he was not offer& employment by the 

respondents after 20.4.1982, he personally contacted 

lOW Dwarka and other officils of the Railways. Hc,-

ever no reply was given to him xmlxx by any of them. 

He had also represented to the Divisional Railway 

Manager Rajkot vide his application dated 30.6.1983, copy 

of which is annexed herewith to which 

also he has no respo rise from the respondents 

The applicant suits that even though he has no 

details, he came to know several casual labours engaged 

- 	 along with him and. engaged after the discontinuation of 

the applicant are still serving on Rajkot Division. The 

applicant sLthnits that appointing fresh faces denying 

employment to the applicant and continuing the juniors 

in preference to the applicant is in flagrant violation 

of the sec tion 25(H) of the Industrial Disputes Act. 

The relevant portion of the rule is as reproduced below 

25H - Re-employment of retreriched workmen - 
Where any workmen are retrenched, and the ernplo-
yer proposes to take Into his employ any persons, 
he shall, in such manner as may be prescribed, 
given an opportunity to the retrenched workmen 
who are citizens of India to offer themselves for 
re-employment, arid such retrerichec3 workmen (a) 
who offer themselves for re-employment shall have 
preference over other persons," 

As can be seen from section 25-H of the I.D.ACt if 

the employer proposes to take Into his employ any persons, 

the apol- cant has a right to be re-engaged in preference 

.. .. .3. 
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to others. Rules 77 and 78 of the Industrial Disputes 

(Central) Rules 1957 stipulates the manner in which the 

retrenched employees are to be engag&. These rules 

are reproduced below for the convenience of the hon'ble 

Tribal. 

"77_Maintenance of seniority list of workmen- The 
employer shall aprepare a list of all workmen in 
the pxribm particular category from which x 
retrenchment is contemplated arrage according to 
the seniority of their service in that category and  
cause a copy thereof to be pasted on notice board 
in a conspicuous place in the premises of the indu-
strial establishment at leastseveri days before the 
actual date of retrenchment." 

$179 - Reernployment of retrenched workmen (i) At least 
ten days before the date on which vacancies are to be 
filled, the employer shall arrange for the display on 
a notice board in a conspicuous place in the premises 
of the industrial Establishment details of whose vaca-
ncies and shall also give intination of those vacancies 
by registered po t to every one of the retrenched work-
men eligib le to be considered the refor, to the address 
given by him at the time of retrenchment or at any time 

thereafter". 

The applicant submits that in violation of rule 77 

mentioned above, r,  no seniority list of the employees 

retrenched WCS prepared and notified bythe D(E)RJT, 

the respondent No.2 nor the cony of the s eniority list 

pasted on the notice board or at a con spicuous place in 

the office of the subordinate underw horn the applicant 

was working at the time of retrenchment. The respondents 

have also violated rule 78 quo ted above, since the 

applicant has not been offered re-engagement dispite his 

personal and written representations, when further new 

- 

	

	 candidates were offered employment. The applicant submits 

that the provisions of Industrial Disputes Act and 

Industrial Disputes (Central) Rules are not dependent 

upon the railway instructions,, which are purely executive 

orders. Thus, the provisions of I.D.Act are above all 

the railway instructions and circulars and these are 

compulsorily to be followed. Therefore the applicant also 

has Jb an independent right to be re-engaged and brought 

t 
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on the live register of sllbstjtutes/caqual labours 
in view of the provisions in the I.D.Act. The applican t 
draws the attention of the hon'hle trih'jnal to a judg-

npnt delivered by the hon'ble riic2h Court Of Gujart 
on 8.9.1 1P6 in P1.C.A.o.3435 of 19 7,6 between Gujarat 
State Machine Tools C orpn., Phavnpgarand Deepak I 

sii 
reported in 1987 GLB 192, the relevant portion 

is as reproduced below: 

"1ndustrial Disputes Act, 147 - S.25H - Reemp1oy 
ment of retrenched 	 Rules 1066_ 

workmen to be given opnortunity 
for Eflploent before employthg fresh hands - Such 
oPocrtunity to be given as per ru1e - No intirnaticn 
given to the retrenched worJo,an - S.25 H not complied with." 

Xerox cop y of the above judgernent is annexed herewith 
as 	 The applicant submits that the case 

of the aopljcant is fully covered by the above judgement, 

since he was not given oppounjty for emp1oymt before 

* 	 employing fresh hands and he was not aiven intinatjcn 
ebout. the 	-Jbil 	of work while taking fresh hands. 

-rcund G 	w 	eq.l  orc Vlsi5 

i) ViOlELtion of section 25-H of theIndustrial 	Dutes 
At read with Rules 77 and 78 of the ifldustrj.l Dj.-
putes(Centr) Riles 1957. 

2) DenIal of equal opPortunity in the matter of pib1jc 
emoloyment in o1atjc;n of articles 14 and 15 of the 

constjtut ion of India. 

ilsof the remedies exhpus& 

The applicant beafl to submit thnt he has no renedjes 

available as per the statutory rules of the resoondent 

railways. 

7. Matter not pmft previcus filed or 
pending with any other court. 

The applicant further declares that he had not previsly 

filed any application, ait petition or suit regarding the 

matter in respect of which this applicaticn has been made 

before any court or any other authority or any other Bench 
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of the Tribunal nor any such application, writ petition 

or suit is pending before any of them. 

8.  Re1jefs souqht 

A) The respondents may please be directed to re-engage 

the applicnt and place his name on the live register 

of substitute/casual labours of the Engg.Dapartnt 

of flajkot Division and offer him such apooint ment in 

accordance with the same and grant him all corisequen-

tiel benefits from the date he is/was due in accord-

ance with his position in the said register. 

. 	 ) fl addition or in alternative the respondents may 

please be directed to show hir/supply him the 

seniority list prepared by DPM RJT at the time of 

his discontjrivatjc;n in accordance with the provisions 

contained in Sectj,n 25(H) of the I.D.ACt read 

ta3gk together with rules 77 and 78 of the Industrial 

Disputes (Rule)1957 indicating his name in the 

seniority list taking into account his date of original 

engage-nent under lOW DWI< and appoint him according 

to his position in the said seniority list with 

all conseguentjai benefits, 	1L ' 

. Interim order, if any prayed fcr 

NIL 

10.In the event of applictjon being sent by Registered 
post, it may be stated whet r the applicant desires to 
have oral hearing at the admission age and if s, he 
shall attach a self-addressed Post Card or Inland Letter 
at which intimation regarding the date of, hearing uld 
be sent to him. 

NOT APPLICABLE 

JJ P  ticulrscif postal or.er  filed in resipert of the 
lication_Fe 

Ner of Indian Postal Orders: 41 

Name of issuing Post office 	: 	(- f 
Dt, of issue of Postal Orders : 
Post office at which payable 



12. List of enclosures 

Indian Postal Order as per thn details 
given in para 11. 

Vakalatnama 

Copies of Annexures from Annexure A/i to A/3 

VERIPICATICN 

is,  Sj ubha Khimj i, son of $hri Khimaj i aged 

about 24 years working as: AT PRESENT UNEMPLOYED, 

resident of Jemnagar do hereby verify that the 

contents of paras 1 to 3 and from 6 to 12 are true 

to my personal knowledge and paras 4 to 5 believed 

to be true on leca advice and that I have not 

Qcc1 \, flrci 

(APPLICANT 

IT riled by 
Lened !dvocate for petitioners 
with second si &. . 
opies coty s$rva/no1 	. ea c 

other sidc 

rt. 	(Jj / Dy.Registrar C.A1 j 

/ F 	A'bad Bnijcb 



VAKALATNAMA 

In the  

R.a'j-ko-t1'Ahmedabad 

Between 

Ptatnirn 

ppeTrant 'L 	
Applicant 

And 

U v111 ! 	6 	1L-.- 	'- 4i '—i 
	

Respondent 

Gptt Pdrty 

I/We abovenamed do hereby nominate, appoint and authorise, 

Mr. BASH ARAM B. GOGIA B.A. LL. B. Advocate and Miss N. M. PANDYA B. Corn, LL. B. 

Advocate and 	 Advocate  to act. 

appear and plead for me/us in the above matter AND to engage and appoint any other 

Advocates or Advocate to act, appear or plead for me/us in the above matter whenever 

my/our said Advocate thinks proper to do so. 

AND to do all acts legally necessary to conduct the said matter in all respects, whether 

herein specified or not, as may be proper and expedient. 

AND I/We hereby, agree to ratify and confltm all lawful acts done on my/our behalf under 

or by virtue of this VAKALATNAMA or of the usual practice in such matter. 

In witness whereof I/We set mo/our Iand to writing this 	 day 

of 	Lf° 't-e_ 	1981 
' 	

SignatureP& 9'y1( 	Vti(4) 

Accepted 

(B. B. GOGIA) 

(N. M. PANDYA) 

Advocates 

Gujarat High Court. 

The address for service of the said Advocates is 

'BABA-.AMA', Swami Tahiliaram marg 10, Junction Plot, FLAJKOT (360 001) 

PHONE 0. 42029 R. 41754 

C, 
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SEVCL CARD Of 

CP 	LABOUR 



1w 
44  way.,..,.. of &qffe a 	at Lahour 

è 

Ser 	

Fr:m 'mell t 	S 

l. Name 
in block 

2. Father  

J. 	Date orbirth 	............... - 

Ageat initIal 	I .......................... 
-casual employ- 
metit and date 	. 
of initial...........••... ....... 
appointment 	.................. 

OP 
Personal markR 
of iden(ifjca. 
tiori........................* ....... 

.......................... 

cnip)oyrnent 	) ........ 

c1 



• 

Fromi.. 5ajjubh Khiei, 
sob of hri Kj hms3i A. 
Retired SPA 
Western R.iiwsy, 
bope1ka. 	 H, 	

D.t.d, 30.5.1983. 

To 
The Diuiuional R*ilwey Manager, 
Ideetern Railway, 
Rejkot. 

Respected sir, 

ub*- Request for umployrAent In RailW*Y. 

I, the undersigned beg to lay the following few lines 
for your kind end eympmthsUconsid.rations 

My rather, hri KhiOi A. SPA retired from øhopalka 
station onand from 31.3.1983 and I am his eldest son to 
look aftQr his welfare. I have worked as substitute for 
thB following p.iod under 10W DUK, 

9,,81 to  
7.4.82 to 20.4.82 

Also worked as hotweethiir utermen from 
1.4.83 to 30.5.19133. 

I request your kind honourto plsass consider 
ny came apd employ me in the Ha.tlwmy service Under Lh 
circumatiiceR nsrrtsd .boi,. 

Hoping for a fayouruble rply. 

Yours faituu1. 

(8ejjubha K.). 

Tr' - ' 

( 	 ) 
ocat3 
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is quite legal and proper for reason 
mentioned hereinabove. It has been 
further stated that, he has pot QrJy re., 
lied on the, bare assertion of the said 
persons but has satisfieçl himself keep-
ing in view the evzdcnce on recQrd and 
the history of the, case of the 
that there was danger fto. the lives of 
these persons in case of disclosure of 
their names to the dctenund further 
that non-4iscloSUr( of the said names 
would be in the public interest;., It has 

been further stated 1irt if their rianes 

are disclscd, it would .tmo,tnt to brecl 
of trust and no one ,cle wou1 come 
forward in public in futu 	to giye 

statement against suç type of person 

TO say the least, the ajbresaici explana-
tion given iu Ue affidavit-i-teply no-

where stggess a Q how. thq detaing 
authority c.nie to the,, : concltion 
it was in public interest to withhold 1 
these names, save and .ceept b3ld1L 
saying that non-4isclosure was 44, pub 
lic interest. A close .fead,ng of t, bp aver 

meutS found in para 15 of 	aflldavit 
in-reply shows two reasOnS which .. 

ed with the deL4fling authority for witlh 
holding these names and .addzesses 
(I) the witncsseI were apprehending 
danger to their persons aij4j . properties 
from the petitioner and, therefore they 
had requested for keeping their names 
and addresses a cloc scrct from the 

petitioner and (2) if names an4 
dresses were disclosed, it woql4 amount 

to breach of trust. Nqne of the.sp grounds, 
by themselves can l.e said to fail legit-
mately within the concept of with-
holding of material in public -interest 

as envisaged by Sectiow 8(2) of the 
Act or, f9r that matter, by Article 2'2(() 
of the Constitution. These grounds 
pertain to the feeling of thç persoim. 

promised of conilcientiality and the 4e4, 

to fulfil such prQrnise It must thorn-

Ibre, be. held that the detainiflg authqr. 
rity was not genuinely atise4 in public; 

interest about the - ec4 ,: to witblo1d, 

names and addresses of six witnes.ses from 
the detenu at the time when he passed 
the impugned order of detention sup-
ported by relevant grounds. As there 
was no such genuine satisfactimi it must 
be held that no legal privilege was 
aVailable to' the detaining 	authority 
enabling it to withhold the said mate-
rial from the dctenu. Still such material 
was withheld. Consequently, the me-
mnailimg material which was supplied 
to the' petiL1011r in the shap..: of state-
nientS of unnamed rpersons and un-
known persona became vuhie rabic as 
vague material which could not pet'imt 

the petitioner to make an eflctive re-
presentation aaii.si  the detention order 
based on such vague arid impcm'uiissmbk 
material. Heice  the material comnpris-
ed in these six statements has to be 
ruled cut while considering the efficacy 
of the, detention ,  order as passed against 
thepetitioner. If , this material coin-
pi'ised in the statements f six persons is 
tSnke out, there is nothing left on the 
rccqrd of, hi case t support the deten-
tion. order and which can be pressed 
in service in the light of Section 5A of 
the NASA by the respondents to salvage 
the situation....... 
(DBD/ISS) 	Rule mitdc absolute. 

1987 G.L.IL 192 
P. R. GOKULAKRISIINAN, C.J. 

AND R.A.MEHTA,J 
Gujarat StateMaci ne' 
Tools Corporation ' 

Limited, Bhavnagar 1 , ... Petitioner 
Versus 

Deepak J. Desai 	... Respondent 
Special Civil Application 
No. 3435 of 1986 
D/- 891986* 	in 

*?,Ppficatiol, ~ 'Pr~xjllg to quah wid ict aside the 
awstd dw4 7.3-t986a5ed by the Libour 

Court, J,jkot1 iii Jf. (lC1..) No. 833/63 (A 
1 Leiug il Company to re-

instate tlm psoadeat wm.UicQatinuity of ser.  



1987 Guj. State Machine Tools Oorpn. V. Deepak J. Desai (Gokulakrishnan, J.) 193 

Industrial DispUtes Act, 1947 respondent 	raised 	a 	dispute to 	the 

- 5, 25-H 	Re-employment of re effect that he should 	be reinstated in 

trenched workman 	Industi4a1 original post with full back wages. Ac- 

Disputes 	(Gujarat) Rules, 1966 cording 	to 	the 	respondent, 	he 	was 

: R. 82(1)(b) - Retrenched workman treated as a permanent workman, that 

to be given opportunity for employ- he served the Company. from 12-10-82 

ment before einplo'lng fresh hands to .114-83, that he has been discharged 

- Such opportunity to be given as without 	following the 	procedure 	and 

per Rules — No intimation given that as such he must be reinstated 	in 
It 	the 

to the  iti,eiiehed 	workman 	S. service with 	back wages. 	was 
contention of the appellant before the 

25-H not compiled witha 	. . 
Labour Court 'that the workman was 

S. 	2H 	of 	the 	Industrial 	Dig- employed purely on a 	temporary basis 
putes. Act, 	1947 	is 	ry 	clear to 	the and that he has been correctly discharged 
effect that the worcmen' who are re 	from service and as such he is not en- 
trenched should 	gLvefl an 	opportu- titled 	to have 	the 	benefit of reinstate- 

an prescribed by the rules 	before ment or back wages. The Labour Court, 
the Management recruits fresh hands for after, referring to. the 	Model 	Standing 
the same post. . 	. 82 of the 	Gujarat Order and also the provisions of Section 
Industrial iDisrMtes rRules clearly 	efiviii 2511 	of the 	Industrial 	Disputes 	Act, 
sages 	the 'ttiethpd 	and . manner came to the conclusion that the respon- 
which such intimation has to be given dent must be reinstated in service with 
to 	the 	dischargel 	employee 	In this cotitinuity of service, but without back 

4 case, 	R. 	82(1)(b) 	.will . squarely 	ap- wages. 	Questiontng 	this 	award, 	the 
ply. 	Hence failure 	to 	give 	registered present 	Special I  Civil 	Application 	has 
notice : which i is (admittedly 	not done been filed by the 	Management. 	Ii. 
in this case is, fatal to the 	rgmet aavat,  the learned Counsel 	appear- 
advancd b 	atänient 	re ing for the petitioner 	submits that the 
gards 	complianct 	of 	S 	2511 	1ven Labour Court 	had refused to adjout n 

on this aspect ó 	tbC 	the Labour th6 matter inspite of the 	fact that the 

Court is cotFect ii 	coming to the COn- Counsel for the Management 	wanted 
n 	 S.clusio   the case to be adjourned till 'tfternonii 

- 25H and on that 	groind also, 	the That' without tiny pleading 	as regards 

workman haS to be 	reinstated in ser- the violation' of Section 2511, the Labour 
vice 	 (Para 4) Court has taken into consideration S c 

Case Referreds tion 25H of the Industrial Disputes A ct 

Special Leave Petition (Civil) 	No. 3982 
and has passed the order and that 

any event, Section 2511 	will not apit 
of 1981 deidcd by Supreme Court to 'the Jacts of. the case since 	the re;- 

' 	'ara 2) pondent 	cannot have 	the 	benefit 	of 

AppearanCes: 	 , Section 2(00) of the Industrial Disput s 

Mr. K. S. Nanavati for the Petitioner. Act. 	. 	. 
C..k...-ii. 	Ptjtpht 	iirtv-in-nerSofl. - ' 	 " 	. 

INLL • 	YUUJ'.L1L 	 r 	; 	r the 
PER GOICULAKBISHNAN, c.j.:—' and 	I 	dttd 	b Mr. Nana- 

1. This Special Civil .Application 	is vati that the case arose prior to 	19' 

j'for issuing appropriate writ, 	ordor or and Section 2(oo)(bb) came into J(H 

direction to quash, the award Annexure- only on 	18-8-1984. From 
it 	is 	clear that 

the 
the 

ia,.l, 
Ltl 

A to the Special Civil Application. The the case, 
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Law Herald .'''  t 	 Vol. VII 
194 	 Il' 	:'Gujárat 

(kitut has 	,mminud tim workrntn stnd vtoii 4 s 	ltfr stood 	at 	the, timt! Of Ji 
ehsxge of the prusent r ipondnt will not 

also 	the eylctence 	adducr,d 	by tiit 	res' 

herein 	The petitioner did not pondcnt 
Include. temporary: workcr 	cannot be 

lead any oral evidence. 	According to appreelated. 	Factually 	also, 	it cannot 

be 	that tha respondent was inducted said the workman who is the 	respondent 
herein, he was doing the work which into service against a temporary vacaliCy. 

is of permanent 	nature. 	That: 	subse- If that be s, Section 2511 will squarely 

quently he is discharged. Fresh recruit- 
i 	 t 	the'  Accounth 

apply, to the present.. case. The argu-

ment. to the,  effcct that. such a pleading 
ment has beet, made 
Deptt. in which he was wot king and has' not been made 'by the workman in 

that the Company ha& also advertised his statement canuot.be  made a ground 

this post iii the dailies 	Taking all these 
Lalour 

to deny the workman the benefit of 
$ectio1i 2511 of the 	Industrial Disputes 

aspects into consideration, th 
the conclusion that the Act 	Section 2511 rdads as 	follows 

Court came to 
respondent 	hciein 	is 	entitled' to hae J ."Reempoifl 	of refreswhed lnorkn?en-'— 

the benefit of Model j Standing Order Where any' workmen are retrenched 
and ,  alsoshould be termed aS1  a 'person and the employer proposes to take into 
crnployed against a permanent vacancy his employ any perSons, he 	shall, rn 
As far as this Model Standing Order such 	manner as may ' be— prescribed, 
concerned, the 'Siprem& Court had an give an'pportWiit) 	to the retrenched 
occasion 	to' cñsider' Claus& 2( a 	'and workmen who are ciUzens of India to 
2(b) of the said : Model Standing Odcr offer themselves for re.employmeflt and 
in 	Special 	Leave 	Petition 	(Civil) 	No: 

such 	retrechcd workmen 	who 	oiler 

3882 	of 	1981 	in, which: the  Su1ircmc thenise  lveS 	fo 	re_employment, 	$hall 
Court has observed as under: have preference' over other persons. 

"A 	bare 	rçading 	qf the relevant 4. 	'
Mr. 	

'• 	• N nvati, the learned Counsel 
standing order sh 	that 	n thc eifpirt- ow for the peufloner submitted 	that rnr 
tion of the 	penod of piolitio,n, cithes aL1vcrtSCLflnt in the 1lewspapers will not 
the wor1man is discharged as in any 	offend Section 2511, but on 
suitabk or lie .0 quirtS the 	status 	r 

' 
the qther hand, it should be taken as 

perm niejit 	worKrn4fl 	inie is rio iiia1 rnytatio 	lb1 	the dichaiged 	woikni 

tus 	Tliit is the v,iw htken by ;lie L4 p. to 	pp'Y and 	et hin1seff reinstattd 	We 
bour Court and High gQnrt and t1i are not able to appreciate this argument 
view s unassailable" Section 2511 is very clear to the effect 

3. As far as the present case is côr-' that the 'workman 	who are retrenched 

cenied, 	the, 	respondent 	worked 	from qhould bc gypi, fl,(9pportunity as pres- 

l21O-1982 to 11-4-1983.' 	Hence, 'there eribed by tliø ribfor 	,hc, 

is 	aboluttly 	'io difficulty 1ñapp09 ient ,rruits frch hands for the sam" 
Rule 82 of the Gujarat 	Indus- 

the principles laid do'.vn in the aforesaid 
Court's decision 	the' facts 

post 
trial Dispute Rules clearly' envisages the 

Supreme 
of this 	case. 	From 	the 	definitiondf methOd and:,marincr in which such inti- 

Section 2(oo) of the Industrial Disputes mation has to be 	ien,tO, the discharg- 
this. 	Rule 	82(1) 

Act, as regards the retrenchment, we' do 
to 

ed emplpye 	n 	case, 
(b) wiTh' square 	'apply. 	Hence 	failure 

'V not find apything in this tdiefinibn: 
ixciude the temporary worker from such to give registel cci iotice which isad- 

definition. 	Hence 	the 	aigumént of a 
rmittedly not donin th 	'casc is fatal 

Mr. Naiiavati to the elect that this defi . to the 1 a.rgument,  advanced by the Ma- 
.L'1ji' 	1i'/) 
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nagiment as regards compliance of Sec-
tion 25H. Even 'on this aspect of the 
case, we arc' of the View that the La-
bour Court is cbrrctirt doming to the 
conclusion that there is violation of 
Section 25H and on that: ground a1'so 
the workman hit to be reinstated in 
service. The LabOur Court, after tak'-
ing into consideration the' gainful em-
ployment of the respondent sothewhcre 
has correctly denied the backwaes. 

5 For all these re-tsois, we Uare in 
complete agreement with, the award 
passed by the Labour Court and as 
such this Spedal ,CM1, Application. is 

t 	dismissed. U 	H 

(DI3D) 	" I 	Petition dimnissed 

j, .1.. 	 • ,z 	- 	 -. 	I 
1967 G.LiI. 195 

A. A1ADI 
R. A. MEHTA,-Jj." 

\'ijaykumar. 	 -' 
lVIuljibhai Jasani .. 	t'etiioncr 

Vtri1 	q 
iJ 

Gujarat State 
Road Transport 	" '" 

Corporation, RajkOt'kepondent 
p: 

Special Givil Application 	., 
No. 6143 ofl984 H ' 

D/- 10-3-1986  

Industrial Disputes Act, 1947 -' 
S. hA — Labour Court must apply 
mind before substituting the pu-
nishment imposed,,by employer 
Dismissal for misconduct- of, Un-
'authorisCd absence ;for two days 
Labour Court ordering i'einstate-
ment but withholding 50% back 
wages — Held on facts that punisk- 

*Application praying for i Writof mandamus or 
otirr appropriate writ to 'lot amide swrd/oidor 
dated 4-3-1983 in Ref. (LR) Application No. 
.382 of 1981, and etc. 	. 	.' 

mont Imposed by Labour Court was 
disproportionate to the misconduct 

Penalty of stoppage of two in-
crenients without cumulative effect 
imposed. 

The Labour Court has rightly ob-
servedthat the Corporation has not 

considered a to, why 'lesser punisIimtt 
should not be passed against the work-
mau. 1Tovcr, the Labour Court its11 

fell into an error in not considering thU 
a1ttrnativ' lesser punishment. There is 
.a tot'aI'nOn'-app'Ikation of mind on the 
part or the Labour Court in directing 
the, respondent 'Corporation that refusal 
of 50% backwages is sufficient punsh-
meet without considering- as to what 
that 50% vould amount to The mon-
thly wages of the workman is about 
Rs. 	1,600/-'• including . dearness allow- 
ance and' other ' allowances He was 
dismissed from service on 15th Novem-
ber, 1980 and was actually, reinstated 
on 15-4-1984. Thus he was out of 
service for more than 3 1/2 years. The 
total wages for 'this period would be 
running into a very large amount and 
even denial' of 50% of th6 backwages 
would 'run into se*ral thousands of 
rupees. The Labour Court has not at 
all applied itk mind while observing that 
refusal of 50% backwar4 is sucient 
punishnicrt. rThe Laieir Court does 
not tappear to have realised as to what 
thd substituted punishment would real-
ly' amount to For such a trivial mis-
conduct 'of absence bc- two days the 
punishment should not have resulted into 
such a severe amount of. fine of several 
thousands of rupees. 	(Para 4) 

In the present case there is no parti-
cular reason shown to withold 50% of 
the backwages which run into several 
thousands of rupees as punishment for a 
very minor misconduct. Such a minor 
mi$COfl('IUCt could be punished only with 
a minor penalty like withholding of one 
or i two increments without , cumulative 


