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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL ("Th 

AHMEDABAD BENCH 

O.A. No/535/89 

DATE OF DECISION 04/3/1994 

3hri Jaidev Mallick 

Mr. M. R.nand 

Versus 

The Government oi Incia & Ors. 

Mr. M. R. Bhatt 

Petitioner 

Advocate for the Petitioner(s) 

Respondent 

Advocate for the Respondent(s) 

CORAM: 

The Hon'ble Mr. 1,E.Patei 
	 : Vice Chairman 

The Hon'ble Mr. K. Ramamoorthy 
	 ; Memb:r(k) 

Whether Reporters of local papers may be allowed to see the Judgement ? 

To be referred to the Reporter or not ? 

Whether their Lordships wish to see the fair copy of the Judgement ? 

Whether it needs to be circulated to other Benches of the Tribunal? 
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hri Jaidev tiallick, 
£/o. Late Baradakanta Mallick, 
D, C.I.T. (oD) Audit 
Aavakar Bhavan, 
Ashram Road, Ahrnedabad, 	 : Ao;licant 

(Advocate Mr, M. R.Anarid) 

Versus 

The Government of India 
Through; 
The Secrstary, Ministry of Finance 
Deptt. of Revenue, 
New Delhi, 

The Chief Commissioner (Admn) 
of Inc(.me-Tax, Ahmedabad. 

Central Boar(a of Direct Tax 
Ministry of Finance 
North Block, Central 
ecrariat, New Delhi, 	 : Respondents 

(Advocate; Mr. N, R, Bhatt) 

ORAL OER 

O,ANo.535 OF 1989 

Date;4L/1994 

Per; Hon'ble Mr,N.13,Patel 	 ; Vice Chairman 

By our order in RA/52/93 we have recalled the order 

dated 21,7.1993 disposing of this OA as not surviv 

aid have directed restoration of the said OA for final 

hearing. The final hearing of the OA is now taken up 

at the request of both the learned coun5e]. 

2. 	The main ralief claimed in the O.A. is for having 

quashed and set aside the Memorandum of charges furnished 

to the applicant Shri Nallick and the order by which the 

Inquiry Authority was appointed to hold departmenta.l 

proceedings against him. It is now stated by both the 

learned counse],that the inquiry has reqched the stage 

where the Inquiry Authority has submitted its report 

to the Disciplinary Authority and the Disciplinary Authority 

is yet to apply its mind and to take aL decision whether 

the report of the Inquiry shouldibe accepted or not, It 
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appears that it is becauf the judgment in the 

O,A. that the Disciplinary Authority has sta3d 

its efida ofthe matter and has not finalised it. 

Mr.Aflafld states that the a?p1icaflt is not now 

interested in pressing the reliefs claimed in the 

O.A. for k6iving Afnnexures A2 and A4 set aside. 

He states that the applicant will be satisfied, 

if a direction is issued to the Disciplinary 

Authority to finalise the disciplinary proceedings 

within a stipulated time-limt. Mr.Bhatt states that, 

if reasonable time is given to Disciplinary 

Authority to finalise the matter, the Respondents 
V1014- 

have also no objection toassing 	order 

suggested by the applicant. We are told that the 

applicant Shri Mallick is due to retire in the 

end of May, 1994 or thereabout. 

3 	In view of the, position rrntioned above, 

we direct the Disciplinary Authority to finalise 

the Disciplinary Proceedings against the applicant 

Shri MalliC,latest by 8/4/1994. In view of the 

fact that the applicant is due to retire shortly, 

no extension of time ka given for finalising 

the disciplinary proceedings. The decision that 

may be taken in the disciplinary proceedings.,may 

be comuinicated to the applicant Shri Mallick 

within a period of one week after it is taken. 

It follows that, on the conclusion of the 

disciplinary proceedings, the consequential steps1  

necessary to be takenin accordance with the law, 

S 
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as regards the question of cons idetation of the 

applicant for promotion will be taken well in time 

before the date of the applicant's retirement. 

(K.Rarnarnoorthy) 	 (N.B.atel) 
Merrer(A) 	 Vice Caizman 

a ,ab. 
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Certified that no further action is required tobe 

taken and the case is fit for consignment to the 
Record Room (Decided) 

Dated : 

Count ersignd 

Signature of the - ea1ing - 	 SSiStant 

Section Officer/Court officer 
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IN THE CENTRAL ADINISTR.TIrE TRIBUNAL 

Ai)DITIONAL BENCH AT AHMEDABAD 

 

0. A. NO: 	0! 1989 

Jaidev Mall±ck 
	

Applicant 

vs. 

Union of India & ore. 	 Responients. 

INDEX 

r.No. Annexures 	Particulars Page Nos. 

7 ---,7% 
1 • A-i A true copy of the order  

revoking the suspension order. 

2. A-2 A true coDy of the memorandum  
at. 	16.2.1988 

3. A-3 A true copy of the rely of 

the petitioner at. 26.4.88. 

4. A-4 A true copy of the order T'J 
appointing the inquiry officer 

5. -5 A true copy of the audit report 
showing delay for issuance of 
refund orders. 



IN THE CENTRAL ADMINISTRATIVE TB.IBIJNAL 

iPDBAJ BENCH AT AHABD 

0. A. NO: 53 	OF 1989 

Between 

Jaidev Mallick 

S/o Late Baradakanta Nallick 

Dy.' i.I.T. (o$D) Audit 

Aayakar Bhavan 

Ashiam Road. 

A.hmedaba4 	380 009 	 .... 	Applicant 

And 

1 • The Government of India 

Notice of the petition to be 

served through the 

Secretary, Ministry of Finance 

Dept. of Revenue 

New Delhi. 

2. The Chief Comjssjoner (Administration) 

of Income-Tax, Ahmedaoad. 

. Central Board of Direct Tax 

Ministry of Finance 

North Block, Central Secretariat 

New Delhi 110 001. 	 •.... 	Respondents, 

Details of the Application 

1 • Particula-L-a of the Applicant: 

(i) Name of the Applicant 	: As given in the cause 

title 
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Name of Father 

Designation 

Ofice Address 

: As given in the cause 

title. 

Dy. C.I.T.(OD) (audit) 
Ahmedabad. 

: Room No.12, Ground Floor 

Aayakar Bhavan 

Ashram Road 

Ahmedabad. 

(v) Residential Address 	: A/5 Income-tax flats 

Opp. High Court 

Ahmedabad - 9. 

2. P:LrticU1arS of the Respondents: 

1ame and designation : Ps given in the 

of the respondents 	cause title 

Oifice address of the : As given in the cause 

respondents 	 title. 

Address for service of : As given in the 

all notices 	 cause title. 

. Particulars of the orders against which application 

is made : 

a) Order No.F.C/14011/45/87 V&L dated 16.2.1988 

of Gover.ment of India, Iiinistry of Finance, 

Department of Revenue, informing the 

petitioner that it was proposed to hold an 

enquiry under Rule 14 of the Central Civil 

* 
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Service C].asification Control and appeal Rule, 

1 965. 

	

(tb) 	Order 	 t/Qq1 hinis try of Finance 

Department of Revenue, New Delhi dated 1th  

1988. 

Jurisdiction of the Tribunal 

The apilicant declare that the subject mattcr 

of the orJer against which he wants redre;-;sal is within 

the jurisdiction of the Tribunal. 

Limitation : 

The applicant further declare that the app:Lication 

is within the limitation prescribed, in Section 21 of the 

Administrative Tribunals act, 1985. 

Facts of the Case : 

	

6.1. 	The petitioner is a citizen of India. The 

petitioner is a member of Scheduled Caste. He is an 

officer of the respdndent Union of India. He is a 

member of Indian Revenue Service Class I. He entered the 

service as a direct recruit pursuant to his selection 

by the U.P.S.C. for I.1.S. and, allied services in txe 

	

/ year 	1 965. 	The petitioner joined the service as 

Class I. He was promotcd to the next higher post of 

Dy. Commissioner 01' In come Tax (then known as AssLitant 

Commissioner of Income Tax) in the year 1977. The petitioner 

was proiaot:d in accordance with his seniority and on the 
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basis of his sierit. The cetitioner had maintaixied 

a clean ana meritorious record of service from the 

very beginning. 	s a Dy. Commissioner, one is 

required to complete eight years of service before 

one can be considered for promotion to the next 

higher post of Commissioner of Income Tax. The 

retitioner has completed the service of eight years 

as Dy. Commissioner in the year 1985 and became 

eligible for being consideres for the oromotional 

post. Accordinq' to the judgment of the ChanIigarh 

Bench of this Hon'ble Tribunal, the petitioner 

ought to have ben considered aiong with others 

of his batch) for promotion in the year beginninL 

January 1986. But because of certain dispute as 

to seniority, the petitioner was not deemed to have 

entered the zone of consideration by the department 

till the year 1987. In July 1987, the petitioner 

was confirmed his present post of Deputy Commissioner 

of Income Tax. he was also given selection grade 

by the D.P.C. held for he purpose of zrazikarxitmx 

considering the question of his confirmation and 

conferment of selection grade. Thus it is clear 
there 

that till July 1987, in was absolutely nothing 

against the petitioner. The petitioner can cate-

gorically say that prior to this stage he has not 

received any adverse remarks nor was he ever subjected 

to any derjartmental enquiry and there was no duestion 

of his being punished. 

L. 
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- 	 6,2. 	The i.P.C. for the yer 1987 was met on 18th 

and 19th September, 1987. On 18th September, 1937 itself 

an order was issued suspending the petitioner though no 

inquiry was instituted against the petitioner as such. 

Later on when the petitioner received charge-sheit insti-

tuting inquiry, he was horrified because the charge-sheet 

consisted of trivial charges which can never amount to 

any misconduct. The charges essentially consisted of slight 

delay of isiuuance of refund orders for which in the past 

even a member of clerical staff were never subjected to 

departmental inquiry much less suspension from service. It 

is also noteworthy that the chargesheet was not issued. till 

16th February, 1988 i.e. Seven months after the petitioner's 

suspension from service. But the suspension of the petitioner 

by an order dated 8.9.87 did. have the effect of depriving 

the petitioner of his right of being considered for promotion 

to the higher post. One must say that the timing of the 

department was perfect. After the purpose 3of was accomplished 

the suspension order was revoked by an order dated. 27th 

July 1988. It is a non-speaking order and does not make it 

clear 4 why the petitioner was suspended and why the 

suspension is being revoked when the inquiry is sti:Ll Supposed 

to be pending against him. A true coay of the order dated 

27th July, 1963 revoking the suspension is annexed hereto 

Annex. 'A-I' 	and. marked Annexure 'A-i'. 

I 

6.3. 	The petitioner submits that the memorandum dated 

16th 2ebruary, 1988 consists of a single article alleging 

that during the period between July 1985 and January 1987, 

the petitioner had delayed granting ofapproval for issuance 
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of certain refund orders. The details of 14 instances 

of the delay in issuance of refund orders show that 

according to the department there was delay of about 

1y2 months to 8 months. It is aoteworthy that note a 

slightest evidence is suggested to show how the peti 

tioner could have any dishonest motive for tii5 very 

nominal delay which is a routine affair in the depart- 

ment. In lact the petitioner know about other cases 
ta 

where delay of icuch longer period and still no action 

is taken against any employee unless he is shozn to 

have some corrupt motive for the same. This is 

because the staff in the department is over-burdened 

and delay in ev3ry Government department is a routine 

affair in this country. In the present case also none 

of the petitioner's sub-ordinate, either I.T.U. or the 

administrative staff has been subjected to any disci-

plinary proceedings. It is aot as if the petitioner 

as a Dy. Commissioner was solely responsible for this 

delay. The petitioner can not grant the approval of 

issuance of refund orders unless the adminiStrative 

machinery working with him complete iLs part of the job. 

Nerely looking at the date of the proposal and the date 

of grant of isuance of approval can oe highly misleading 

and unfair to the officer concerned. The petitioner, thus, 

was surprised that the charge-Sheet did not reveal 

any misconduct on his part and the effort seem to oe 

just to creat a record of pendency of some inquiry 

against him. h true copy of the memorana.um  dated 16th 

February, 193 along with anne:ureS are annexed hereto 

It 
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and marked Annexure tA_21. 

6.4. 	The petitioner replied to the charge-sheet 

by his reply dated 26th April, 1988 and refuted the charges 

in every detail. The petitioner specii'ically pointed out 

that he had acted bonafide in discharge of his statutory 

obligation (which were of quasi judicial nature). The 

petitioner also pointed out that refund proceedings are 

part of assessment proceedings which are of quasi  judicial 

nature and merely because some part of it involves admi.ni-

.itrtive function, the true nature of the work which is 

20 	 necessarily quasi judicial as prescribed under section 237 

of the Act cannot change. Section 237 require judicial 

satisfaction by the I.T.O. as to the entitlenent to a refund 

by the assessee. The petitioner as a Dy.CIT, while discharging 

the function as to approval ok refund orders has the same 

powers which an ITO has while considering the first part 

of assessment. The petitioner also referred to the depart-

riients instructions as to the procedure to be foliored prior 

to IAC for issuace of the refund orders and pointed, out 

that the petitioner has followed the procedure and taken the 

time which was taken by other officers in smiliar circum 

stances. The petitioner also referred to every single 

of the fourteen cases referred to in the charge-sheet and 

pointed out that he was not responsible for the delay as 

the time taken by his predecessor as 'iell as by h:Ls 

sub-ordinte staff and other relevant actors in moving of 

the ir files were completely ignored. The petitioner need 

not repeat the reply as a copy of the same is annexed 

Anne.'A-' 	hereto and marked as Annexu'e 'A-3'. 	The petitioner 

Id 
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craves leave to rely upon this reply as part of the 

petit:ion at the time of hearing as an Then necessary. 

6.5. 	The petitioner, thus, pointed out that the charge 

levelled against him does not constitute any misconduct 

and that he was being singled out in discriminatory manner 

for extraneous considerations. The petitioner also 

pointed out that there are large number of cases where 

he had acted much faster than other officers, Thus the 

1 policy of pick and choose should not ae adopted in 

his case when the time taken in each of the cars is 	
It 

carefully explianed. The petitioner, therefore, 

reuested that the inquiry pending: against him may be 

Uropped and the petitioner may not be subjecte:i to 

any further harrasment. The petitioner submits that 

it is also noteworthy that prior to this institution 

of the inquiry, he had not received any adviGe from 

any superior officer that the petitioner was less than 

prompt in issuance of refund or ars. It may be noted 

that the petitioner was entitled to lenient approach 

as a Schedule Caste employee, but what he was getting 

is harsher aparoach in the matter. 

6.6. 	The petitioner received no reply to his 

reoly at Annexure 'k-5' for several months. Ultimately 	
All 

by an order dated 18th November 1933 an enuiry officer 

was aaointed. The petitioner was served a coy of 

the order o 	th December, 1988 which is annexed h-reto 

and marked Annexure '..-4, 	Since then no hoaring 	Annex. I4I 

has taken place anci the rnater is simply pending. 

LA 
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i!eanwhile several bPCs have met and the petitioner continues 

to be by-passed in the name of so called pend.ency of the 

- 	 departmental proceedings. 11 In fact the pe-titioner has 

been superceded even by the officers who 	select'ed in 

1969 batch when the petitioner is of 165 batch and he has 

been by-passed. Thus on a trivial charge that prior to 

January 1987 there was minor dIay in; issuance of some refund 

oruers and without there being any evidence whatsoever of 

his lack of integrity, the petitioner is denied the promotion 

for nearly four years. This penalty is imposed upon the 

petitioner at the time when the Government is claiming that 

it is making special efforts to promote the SC/ST candidates 

and when this cadre is under represented as far as the 

Scheduled Caste employees are concerned and when there is 

absolutely no evidence against the petitioner of any impro-

priety or irregularity and prior to issuance of this charge-

sheet his record is absolutely clear and meritorious. 

6.7. 	The petitioner submits that according to him 

the charge-sheet given to him does not constitute any 

misconduct and therefore the qnquiry cannot be instituted 

and the institution of enquiry is void ab-ixiitio. However, 

he has x±iax patiently waited to see if he could be exonerated 

from the trivial charges. But it s--eLB that the Department 

is not interested in completing the inquiry and the sole 

purpose of enquiry pending was to deny the petitioner's 

right of promotion. This is a special treatment bein.c meted 

out to a Scheduled Caste officer. Aggrieved and dissatisfied 

by the impugned orders at Annexures A-2 and A-4, the petitioner 

approaches this fion'ble Tribunal by way of this application 
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on the following grounds amungst others; 

6.8. 	The petitioner submits that the issuance of 

refund oraer is the part of assessment proeeeaings which 

are of auasi judicial nature. Under Section 237 of the 

Income Tax Act, an ITO is required to arrive a judicial 

satisfaction that the refund claim is due and that the 

assessee is entitled to the same. The delay in issuance 

of final orders in judicial proceedings can never be 

the sole responsibility of the orficer exercising 

the judicial powers. It is not sz if a juge who 

decides a given case on a given day when it is placed 

before him, he is responsible for all the delay that 

took place before placing the case before him. Such 

an approach is absolutely arbitrary, perverse and bad 

in x law. Such a charge can never constitute any 

misconduct on the part of an officer exercising quasi 

judicial function. 

6.9. 	The petitioner submits that this Hon'ble 

Tribunal in the case of N.N.Querjshj vs. Union of 

Ind:ia (O.a.No.475/88) has taken the view that an ITO 
assesemental 

in discharging the xssamigntmi functions is doing 

quasi judicial work and the discharge of quasi judicial 

function simplicitor cannot be a subject matter of the 

departmental inquiry on the administrative side. If 

there is any error or failure in exercise of ivasi 

judicial function, then it can e corrected in the 

appeal or revisional proceedings and not on admini— 

strative side. 	This judgment of the Honible Tribunal 
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is subsequently followed in the case of Sri P.D. 

-Khendelwal vs. Union of India, another deputy CIT of 

this very department. The am two judgments of this 

Hon'ble Tribunal are squarely applicable in the petitioner's 

case. The institution of the inquiry in those two cases 

was quashed and set aside by this Hon'ble Tribunal. The 

petitioner submits that he is seeking the same relief in 

a very much the same circumstances. The petitioner submits 

that there cannot be departmental inquiry on administrative 

side for the alleged delay in dischargin of quasi judicial 

function. The petitioner, respectfully, submits that 

in many mama courts cases are pending for more than 10 years 

and if such an approach, as is adopted by the department is 

accepted a havoc would be caused in the judicial administration. 

6.10. 	The petitioner submits that apart from discharging 

the quasi judicial function there is another fundamental 

objection to the institution of inquiry in such a case. As a 

matter of fact the Hon'ble Supreme Court in J.A. Ahmed's case 

(.AJR 1 979 SC page 2 1022) has said that mere inaction or 

delayed action on the part of the officer cannot amount to 

misconduct. If an officer is lacking in efficiency or fails 

to attain the hLher standard, it can be a legitimate subject 

matter while assessing his work at the time of writing 

annual confi.ential report. But to say that this in itself 

amount to misconduct is arbitrary and perverse and directly 

in violation of the law lakddown by the Hon'ble Supreme iCourt in 

Ahmed's case. For this reason also the institution of inquiry 

against the petitioner is bad in law. 
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6.11'. 	The petitioner submits that 'the institution of 

inquiry dgainst the petitionr is also arbitrary, discri-

minatory and violative of his fundamental rights under 

/ article 14 and 16 of the Constitution of India. The 

petitioner submits that the procedure for issuance of 

refund is that first the clerical staff places the concerned 

file before the competent ITO. The ITO prepares the 

assessment work and places the assessment oraer and the 

proposal for the issuance of reftind orders for the 

approval by the Dy.C.I.T. The i)y..I.?. has to apply 

his mind in a judicial manner and to consider all the 

sides before giving the judicial decisiun as to whether 

the ITOS proposal can be approved or not. Thus the 

entire mchinery involves the working by the administra-

tive staff, subordinate ITO doing Quasi judicial 'work 

culminating in the aproval proceedin8 before the 

Dy. CIT. 	To say that the Dy.C.I.T. is responsible for 

the delay without considering the role of each of the 

persons involved in the process and without ldoking at 

the complexity of the individual case, the burden of 

work before the staff, the arrears of the tork, time 

taken by the predecessors is wholly arbitrary and 

irrational. This would amount to putting undue pre3sUre 

on the ofticer5 concerned in discharge of their quasi 

judicial function and is thus arbitrary in as auch as 

it perrnit the policy of pick and choose. Some delays 

by the officers with blue eyes may be ignored and the 

delay by the others like the petitioner may se made 
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instrument of penalty. This is clearly violative of 

Article 14 and. 16 of the Constitution of India. 

6.12. 	The petitioner submits that the discriminatory 

and arbitrary treatment given to the petitioner is further 

clear from the fact that in his case the sole charde is that 

there was delay of 1}'2 months to 8 months in issuance of 

refund orders, when the existing audit report show that there 

/ are cases of much longer delays where no action whatsoever 

is taken even in cases where the delay has resulted in financial 

loss to the :cepartment. In a recent case of another officer 

Z 

	

	

the audit party noted that there was delay of 8 to 9 months 

in issuance of refund order iesulting in the Dublic eachequer 

being ourdened with an interest of R3.71,660/-. No depart-

mental action is taken against the officer concerned. Another 

case mXxtkzxz reviewed by the audit officer shown the delay 

of about 9 months in issuance of refund order resulting in 

additional in:erest liability of Ps.1.34 lakhs to the department. 

In another case of Qujarat steel Tubes, the audit party noted 

the delay of more than one yer resultin. the interest liability 

of several lakhs. In another c- se of ii/s.tngjneering 
- 

the audit party noted the delay of more than 6 months resulting 

in additional interest liability. dimilarly in case of 

Saurashtra Cement and Ceir:ica1s, in 1988_8d, there was delay 

of several months. The petitioner has referred to only the 

period of delay in passinS  the order of 	approval, out there 

were further problems of non-payment of the refund money 

for much lob:er period in several of these cases resulting in 

heavr financial liability to the department in the form of 

interest. In all these cases, no departmental Inquiry 
7.1hatsoever 
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is instituted a'ainst any of the officers. In all these 

caees two thins are clearly very aistinct. first that 

the delay attributed to the petitioner, even assuming 

that the petitioner is solely responsible for it, is 
normal 

very xnximal delay axis econdly no departrnon Lal inquiry 

is instituted .Lor auch delays against the officers in 

spite of kaix there being audit oojections as to the 

accruel of financial liabilities. As against this, 

the inaction attributed to the petitioner is firstly for 

a shorter Lime and secondly has not resulted any financial 

liability for the department, none at least is pointed 

out by the charge-sheet. Thus the instituticn of 

departmental inquiry in the petitioner's cae is clesrly 

discriminatory and in violation of his fundaxntal rights 

of equality under Irticle 14 and 16 of the Constitution of 

India. The petitioner submits that what is not misconduct 

for #er large nLtmer of other officers cannot be misconduct 

for him only. A true coy of the audit report showing 

the delay in issuance of refund is annexed hereto and 

marked. Annexure 'i-5' collectively. 	 Annex. 'A-5' 

6.15. 	The petitioner submits that the aiscriminatory 

treatment given to the petitioner is further clear 

from the fact that in the 14 ixistances referred to 

from the entire career of the petitioner, it is clear 

that he was not resoonsible for the entire delay and 

substantial period is by the sub-ordinate ITO or by 

the administrative staff. No action is taken against 

them or even no action is pvs& proposed ag:;inst them. 



ble for the final leg 

of the proceedings is sought to be persecuted.. This would 

also show th.t the institution of the departmental inquiry 

against the petitioner is for extraneous and improper 
1 

consjdertjons, 

6.14. 	The petitioner submits that he is a Scheduled 

Caste Officer. Under the Government policy decisions if he 

is guilty of any lapse or not achieving a high standard of 

efficiency, first his attention has to be drawn and he is 

to be given special guidance in the matter. No such procedure 

is followed in this case. This fact is specifically pointed 

out in his reply/representation at Annexure A-3, but is 

completely iored. This would also shot that instead of 

getting a'ditional protection, he is singled out for dis-

criminatory and arbitrary treatment. This also shows the 

malafidos of the impugned action of the Goveriiment that 

the petitioner is sought to se penalised for extraneous and 

improoer considerations. 

.15. 	The petitioner submits that it is lso well establi- 

shed preposition of law settled by several judgments of the 

Supreme Jourt and the High Court and the judgement of this 

Hon'ble Tribunal in te above mentioned M.N.Querjshj case 

that the inquiry has to be instituted and completed within a 

AA 	
reasonable time. In the present case the alleged incidents 

Pertain to the year 1985-86 i.e. prior to January 1987, Till 

the end of 1989 the inquiry has not even commenced. iIeanwhile 

the pe titioner has been superceded in the aattcr of promotion 

by large number of his juniors and. the promotions have gone 

upto 1969 batch. As the time lapses, it becomes very difficult 
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for the petitioner to defend himself as everything 

cannob Non  the record and the memory cannot remain 

in tact for long years. i'or this r;ason also, 

the incuiry instituted against the pe-titioner deserves 

to be qusshed. 

6.16. 	The petitioner submits that,the malafides 

of the respondent authorities and the discriminatory 

treatment shown to him are further clear from the 

mysterious manner in which the petitioner was 

suspended seven months prior to the issuance of 

charge-sheet an then sudden revocation of the sus-

pension order when the incjuiry hd not even commenced. 

This shows that the purpose was to deprive the 

petitioner of his promotion in the year 1987. No 

reasons have appeared on the record as to thy the 

petitioner was suspended and wy his suspension was h  

revoked. The petitioner is.still not paid the Lull 

monthly dues for the suspension period. Thus on every 

count he is souht to be siflgled out in arbitrary 

manner. The petitioner's annual increnents are also 

not released since 1987 though there is not even any 

official order to that effect. The petitioner suomit 

that if the charges were really genuine and there was 

substance in them, he could not have been confirmed and 

given selection grade in July 1987, when the charges 

pertain to a period prior to January 1987. The impugned 

action is thus bad in law :eing vitiated by malafiti-es 

and on extraneous considerations. It is also in 

[A 
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violation of principles of natural justice and fair play 

and thus beyond the jurisdiction of the respondent authorities, 

7. Relief Sought 	: 

In view of the facts and grounds mentioned hereinabove, 

the petitioner prays that the Hon'ble Tribunal may be pleased 

to: 

(i) 	To quash and\set aside he impugned order at 

Annexures A_2\ and A-4 a illegal, unconstitutioM, 

without jurisdiction, null, void, and of no effect 

whatsoever. 

To consider he petitioer's case for releasing 

the monthly b nefits wro gfully withheld during 

the suspension\period i.e. from 18th 4epteiaaer, 1987 

to July 27,  198g. 

To consider the ptitioner's case for re:Leasing 

annual increments wrongfully withheld since 1987 

due to wrongful instjtution of the inquiry. 

To consider the petitoner's case for promotion 
the \ 

to the higher post/fro date from which his 

immediate juniors were cnsidered for promotion 

to the higher post but th\ peti.tioner case was 

not considered due to pending inuiry. 

To grant\.ny othet appropriate relief/remedy 

deem just ' d Prok by the Hon'ble Tribunal in the 

facts and crcumst4ces of the case. 

I 

S 

	

FA 



Interim Relief, if prayed. for 

Pendin admission, final hearing and disposal 

of this aplication, the Hontble Tribunal may be pleased 

to grant interim relief staying the operation of the 

impugned orders produced at Annexures A-2 an ,  A-4 to 

this application. 

Details of the remedies exhausted : 

The apDlioant declar. that he has availed of 

all the remedies available to him under the relevnt service 

rules by making representation to the concerned authorities 

as mentioned in the facts of the case, hereinabove. 	
OL 

PIattr not pending with any other court etc. 

The arplicant further cleclaresthat the matter 

regarding ;;Iiich this application h s been made is not 

pending before any court of law or any other authority 

or any other Bench of the llon'ble Tribunal. 

Particulars of Ba -ik Draft/Postal Order in respect 

of the Application fee : 

1 • No. of the Indian posal Order : 

2. Name of the Issuing Post Oi:ice: 

. Date of iSSue of Postal Order : 

4. Post office A which payable 	: 1 

Datails of Index 

n index in duplicate containing the details 

of the documents to be relied upon is enclosed. 
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13, List of enclosures 

1 • Annexures A-i to -5  as mentioned in the index. 

7 	 2. Vakalatnama. 

7 	 5. Postal Order in respect of the PpDln. fee. 

IN VIITION 

I, Jaidev I4allick, Sf0  Late Baradkanta I11a1lick, working 

as Dy. C.I.T.(OSD), under respondent no.2 authority, 

resident of ihmedabad, do hereby verify that the contents 

frou 1 to 13 are true im to my personal knowledge and belief 

and that I have not suppressed any aterial facts. 

hmeibad 	 (Signature of the Applicsnt) 

Date: 	/ 

A;licant's Advocate. 

a 

TO: 

The Registrar 

CT Addi Bench 

at Ahm•dabacj. 

Filed by Mr... ....... 
Leirned A dvocae for Pgtitioner 
wit: seco 	s &.....s... 	3pXrQ5 

ccrv serfeo/n_.4fved to 
r SICLC 

Dy Eeaistrar C A,T (j 
A'bcj 
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14U11/45,/E; v 	L. 

'IITiY UF F 
F 

.ELHI, DfTED THE 27TH JjLY, lgBe. 

U 10  DEH 

whereas an order olacing 31hri j. iallick, 
Deputy Commissionor of Income Tax, Bombay under 
SUsOension was marie by the Prosirent on 8.987 •  

How, t erefore, tile President, i exercise 
f' he 	 ':r' alauac c c 	 ) 

of rule 1 U 	2jvj 	.5ic 	 (Casifjcatjori 
Control and Appe3l rules, 1965 Hereby revoHes the 
said order of 	:oion :it: 

	

(Dy oroer ace jr the name of 	resioent) 

	

/ 	
R JECET;;' TL TH 	J:RLHENT DE INDh 

-S 	 S 

0. [iallck, 
4 	 Deputy Commissioner o f Income Tax, 

Bombay. 

ThrouDh The Chief Commissioner of Income Tax, 
Bombay. 

.4 



F.NO.C_.14011/45/87V &L. 
GcWEMENT OF INDIA. 
MINISTRY OF FINPCE. 	 \ \• 
DEPARTMENT OF REVENUE. 
CENTRAL BOD OF DIRECT TAXES. 

New De hi, dated,-t-pi  

E)RDUM 	
' 

) 

b 

The Presidcnt proposes to hold a'rqu3iiSt 

Shri Ja1'ev Malik, Assistant Commissioner of Inc'Tax, 

under Rule 14 of the Central Civil Services (Classification 

Control and Appeal) Rules, 1965. The substance cf the 

imputations of misconduct or misbehaviour in respect of 

which the inquiry is propsoed to be held is set out in the 

enclosed statement of articles of charge (Annexure I). 

A statement of the imputations of misconduct or misbehaviour 

in support of each article of charge is enclosed (Annexure II). 

A list of documents by which and a list of witnesses by 

whom, the articles of charge are proposed to be sustained 

are also enclosed (Annexure III and Iv). 

2. 	Shri Jaidev Malik is directed to submit within 10 

days of the receipt of this Memor?ndum a written statement 

of his defence and also to state whether he desires to be 

heard in arson. 

J. 	He is informed that an inquiry will be held only 

in respect of those articles of charge as are not admitted. 

ie should, therefore, specifically admit or deny each 

articie of charge. 

4, 	Shri Jaidev Malik is further informed that if he 

does not subrrdt his written statement of defence on or 

before the date specified in para 2 above, or does not 



/ 

Rpoear in person heore th inquiring authority or other—

wise fails or refuses to comply with the proViSiflS of 

Rule 14 of the Central Civi). Services (Classifleation, 

Control and Appeal) Rules, 1965 or the orders/directions 

issued in oursuance of the said rule, the inciirifly autho-

rity may hold the incJiry against him ex parta. 

	

5. 	Attention of Shri Jaidev Malik is invited to Rule 

20 of the Central Civil Services (Conduct), Rules, 1964 

under which no Government servant shall brinçj or attempt 

to bring any political or outside influence to bear upon 

any superior authority to further his interest in respect 

of matters pertaining to his service under the Government. 

If any reprssehtatiofl is received on his behalf from 

another person in resoect of any matter dealt with in 

these proceedings it will be presumed that Shri Jaidev 

Malik is awara of such r. representation and that it has 

been 	t his instance nod action will be taken against 

hiu for viotion of Rule 20 of the Central Civil Services 

(Cncc.) Pjles, 

 

1,364, 

	

6. 	1h raipt of the Memorandum may be acknowledged. 

(By order and in the name of the President). 

(P.R. R;wI KUMAR) 

U1DER SECRETARY TO THE GOJ ERNMEIT CF INDIA. 

To 

.-/Shri Jidv Malik, 
Assistant Commissioner of Income—tax, 

Through The Chief Commissioner (Admn.) & 
Commissioner of Income Tax, Bombay. 



Copy to 

Th Chief CommiS5I 	of I0co_t 	
nn) Bonbay. 

DirectOr, Central 
ViilGe ComniSS.0fl , No 3 

Dr, Rajendra Prasad oad, New Dei.11OOCl, with reference 

from Centr). ViailaflCe C.c,;'r?iSO s U,O. No. FLIT 83 dated 

3Ol1.87. 

Director of InnectiOfl V 	.Lnce) 	w Delhi. 

(p.R.PVI T) 

UNDER SECRETiRY TO THE GJERNMENT OF INDIA. 
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ANN EXTJRE I 

STATEMENT OF ARTICLES OF a-IARGES FRPED 
.\C;lNST SHRI J 'IDEV MALIK, ASSISTNT 
COWJ SSIONER OF INCOME TAX, BOMB\Y 

U-41DEHR 	SION.  

RTICLE 

That the said Shri Jaidev Malik while functioning 

as Inspecting /\ssistnt Commissioner of Income—tax 

Companies R.nge II, i3ombay, during the period July 1985 

to January 87 caused undue and improper delay in granting 

approval for issue of refunds of Income Tax in several 

cases. He has, therefore, violated the provision of Rule 

3(l)(i) & 3(1)(ii) of Central Civil Services (Conduct) 

Rules, 1964. 

4 



ANNEXURE II - 

STTEMENT OF IMPUI ;YfI( OF MIUDUCT OR 	 I \ i 
?ISBEK'VIOUR IN SUPPORT OF ARTICLE OF CHARGE 
FR AIED G IN ST aiRl J AID EV M L. 1K AS SI ST PN T 
OOMM1SSI11 ER OF INCOME TAX, BOMBY, PRESENTLY 
UNEP. SJ3PENSI0N,  

,\RTICtE I 

The said Shri Jaidev Malik was posted as Inspecting 

Assistant Commissioner of Income-tax, Companies Range-Il, 

Bombay during the period July 1985 to 13.1.87. One of the 

functions of an Inspecting Assistant Commissioner is to 

grant approval to the Income Tax Officers of his Range 

fr issuing refund exceeding R. I lakh arising from the 

assessments completed by the Income Tax Officers under 

the Lncme T;jx ;ct 1961. This is an acrninistrative and 

non_statutory function, the main purpose of wh5ch, is to 

prevent the rssibi1ity f issue •f large refunds against 

bogus r fictitious ch-11. ns. Since this is a post._assess 

\ment funtiLn, the Inspecting -Assistant Commissioner, has, 

tas such, no role in the c. rnpntetion of the income •f the 

c_ncerned Cssessee. His primary responsibility is limited 

e ensuring the existence & the genuineness of the challans 

fr pymant of advance tax and tax deduction certificates, 

the correctness f the credit given for the pre_paid tax 

and the arithmetical accuracy of the resulting refund. 

In cases where an Inspecting Assistant Commissioner during 

the curse f the checking of refunds comes across material 

t show that the assessment Lrder containing the computa 

tin •f the t.tal income was itself erroneous, the right 

& prper course of action for him is to move the 

Commissioner of Income Tax fur permission to withhold 

the refund U/S 241 and or fr cancellation of the assess-

ment rder U/s 263 of the Income Tax Act, The Inspecting 



Assistant Commissioner himself hs no oower, statutory or 

otherwise, either to cancel or modify the assessment jrdex -  

already passed or t withhld the refund. The Central Board 

of Direct Taxes, by instruction N9, 179 dated 8.6.70, No, 	- 

834 dated 15.5.75 0  No. 912 dated I41.76 and No, 1647 dated 

11,9.85, have emphasized the importance of timely issue of 

refunds in all cases and have also stated that any unjustified 

delay n the part f any fficial wu1d be suitably dalt 

witl. In fact •ne of the duties of the Inspecting Assistant 

Commissioner t ensure that thre ts no unjustified delay 

in the issue of refunds in his Range. 

2, 	Rec rds show that in the fAlwing casEs f the 

Companies Range_lI, Bombay, Shri Malik caused undue and 

unjustifiable de] ay in giving his administrative apprval 

f r issue of refunds exceeding Rs 1 lakhs. 

291, 	Ls Syd 	ShpDinQCo 	S.A. 

In this case, the Income Tax Officer, Companies 

Circle Ii(i) Bombay, h 	proposed a refund of P, 2,24,844/— 

for Assessment Year 76.-77. The then Inspecting Assistant 	- 

Commissiner Shri U. Agarwala had asked the Income Tax 	- 

Officer t... recheck the cmputation of the refund. The 

IrLcJme Tax Officer's reply reiterating the crrectness f 

the proposed refund was pending when Shri Malik took over 

as Insnecting Assistant Commissioner Companies Range—Il, 

Bombay, in July 85. The relevant file ..f the ffice of 

Irisoecting Assistant Commissiner relating to 'Appr vals of 

IRefunds was out up t: Shri Malik on 15.7.85 in conneion 

with another refund in the case of one M/s Norsia Shipping 

Lines Ltd.. At this ste Shri Malik directed that assessment 

recrds of "/s Skydome Shipping Co, may be called, However 

/ 



when the relevant assessment recrds were put un before him, 

he gave n 	itten directions. The records thereafter show 

that the Incme Tax Officer submitted a letter dated 19.7 25 

stating that the •riginal assessment orders U/s 172(4) in 

this case, were not pssed at Bombay -md are theref:.re not 

vailab1e in his circle. Apparently this letter was sent 

by the Income Tax Officer in response to certain oral queries 

of Shri Malik. The file was again put up before Shri Malik 

by his office ...n 19.7.85. However, he gave flu directions 

on the same, Ultimately a letter was sent by him to the 

Income Tax Officer nly 'n 25.10.85 asking the Income Tax 

Officer to obtain the original challans relating to pre-

payment f taxes, thereby dropping the initial query regarding 

original orders U/S 172(4), There is no indication on record 

as t why the additional query could riot be raised in the 

first instance itself 1  The Income Tax Officer replied cn 

29,10,85, stating that the Lrigin1 challans were already 

available on the assessment recrds. However the matter 

remained pending with Shri Malik f.r n apparent reason 

Malik unduly & unjustifiably delayed giving necessary 

approval in this case for about 5 months between 15.7.85 

and 11.12,85 even th.'ugh the necessary information f•r 

taking appropriate decision was already before him. 

2,2 	/s John Fleminq & Co. Lt 

In this case, a prop. sal was submitted by the Income 

Tax Officer Cumanjes Circle_II(9) Bombay on 15.4,85
1, 

seeking approval fr issue of a refund of Rs. 6,84,4 ,4, 



for the Assessment Year 1984-85. The then Inspecting 

Assistant Commissioner had asked the Income Tax Officer to 

recheck certain matters. The Income Tax Officer replied 

on 21.6.65 reaffirming his earlier proposal. The Income 

Tax Officer's reply was seen by Shri Malik on 2.7.85 who 

by then had taken one charge of the Range but he gave no 

directions. On 8.8.85 he recorded his approval for the 

issue of refund on the Income Tax Officer's letter itself. 

The format letter of approval was sent on 12.8.85. Thus Shri 

Malik caused undue and unnecessary delay in disoosal of a 

routine matter, by about 1c months between 2.7,F5 and 12.8.85. 

MJs Ph a it oir Works Ltd. : - 
In this case the Income Tax Officer, Companies 

Circle_II(3) Bombay, had submitted a proposal dated 8.4.85 

for issue of a refund of Rs, 5,20,317/— for the Assessment 

Year 80-81. The relevant file was-put up before the Inspecting 

Assistant Commissioner on 21.6.85 recommending grant of approval. 

On 15.7,85 when the file relating to approval of refund was 

put up bef .re Shri Malik in connection with approval of another 

refund in the case of M/s Norasia Shipping Lines Ltd., Shri 

i\alik gve no directions in respect of that case and instead 

asked his office t. put up the assessment records of M/S 

Phalton Sugar Wrks Ltd. The concerned Income Tax Officer 

submitted 	further letter on 17.7.85 stating that it had 

since come to his n•tice that an;thar company M/s Swastik 

Textile Mills Ltd. had been arnalgmated with M/s Phaltn 

Sugar Wrks Ltd. ard that there is an existing demnd 'f 
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P5. 1,36,25/— in the case f M/s Swnstik Textile Mills Ltd o  

which cu.td be rec :vered ft )m the refund 0.3yable t M/s 

Phalton Sugr vVorks Ltd. The. Incorr,e Tax Officer therefore, 

i0d2 fid iis earlier ur.posalto the extent that ut of 

refund of Ps, 5,20,317/— payable to M/s Phalton Sugar Works 

Ltd., an amount of Rs, 1,36,258/— wuld be adjusted against 

the tCx due from M/s Swastik Textile Mills Ltd. end only 

the balance of R, 3,04,059/ would be refunded t. M/s Phalton 

Sugar Works Ltd. Shri Malik however t...ek n,-_L  action till 

6,11.85 when he ultimately gave approval t. the above proposal. 

Thus, Shri Nalik caused an undue and unjustifiable delay of 

abut 4 months between 15.7.85 and 6,11,85. in disposing 

f the matter, 

2,4 	M/sNoras _Shiono Lines Ltt, GMRH West Germany 

ifl this CCSC a proposal was received from the Income 

Tax Officer Companies Range_II(!), Bombay, on 28.6.85, seeking 

eporvai for refund of P, 2,05,517/_ for the Assessment Year 

8E5 in this case. The relevant file was put up before Shri 

Malik by his office on 15.7.85 rec.mmending grant of approval. 

Shri Malik gave no directi.ns as regrds this proposal and 

josteed cailed f.1r assessment records of two other companies 

M/s Skydome Shipping Co, Ltd. and M/s Phalton Sugar Works Ltd 

where l so similer prposal. were pending. The matter 

rel.ating t. M/s Nerasia Shipping Lines Ltd. remained pending 

bef re hri Malik f..r over 7 months till the Income Tax 

Officer sent a reminder on 27.2.36. Thereafter in 4.3.86 Shri 

Ma].ik sent a letter t. the Income Tax Officer_asking him 

nban 	rn'l challng 	The Inc me T'xOLlIcer -.- -- 	

-.-. 
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replied n 6.3.86 stating that he has verified the tax paent 

from the cash bu k where entries cf tax cayments of . 660,341/— 

were duly rec•rded, fherea±'ter Shri Malik granted approval 

n 11.3.86 fr a refund of Rs. 29 05,376/.... Thus Shri Malik 

caused an unnecessary and unjustified delay f uver 7 months 

between 15.7.85 ind 4.3.86 in the dispusal cf a routine matter. 

2.5. 	 Corporiticn 

In this case 	a proposal fur issue of refund Lf 

Rs. 	1137,616/— was received frm the Inccmo Tax Officer Cumpanies 

Circle 	11(8), 	ombay un 8.11.85 for the Assessment Year 0485, 

On 25,11,85 Shri Malik asked the Income Tax Officer to first 

adjust the tax demands 	utstainding against 	the assessee 

under the Sur..tax Act and to resubmit his prop. sal thereafter. 

Acc irdingly, 	a revised nropusal f r refund of Rs. 	1,25,455/— 

was submittc 	' 	he 	l:e.me Tax Officer on 10,2.86. 	The 

relevant fiU 	wc put up before Shri Vnlik 	on 122.66 itself 

but he nave 	jiructions, 	ccordirig his appr)val to issue of 

rufund 	only -ri 17.4,06, 	Thus 	the matter remained pending 	
' 

hofur; 	Shri rThl.k -F-sr 	vei 	2 criths between 12.2,66 and 17.4,66 

thereby reEuJltLng in an unjustif.ted and undue delay. 	Even 	- 
othcrwlsc 	-ircc the original prpcsa1 of refund(. 	1,37,616/—) 

was in itseli justified, Shri Malik could have in the first 

itseiJ 	ppr-. ved the proposa]. 	subjct t• 	the 	adjustment 
----- 

f 	the 	o'jLStrr'.pq 	Sur_tax demand s 	1 

2.6   

in this case, the Income Tax Officer Companies Circle—Il 

(3) E3ornbay, he) s.ught appr.val -.f the Insnecting Assistant 

Curnmssioner f-. r issue -f refund of Rs, 1,54,171/— fur the 

Aucnent Year h312. The Income Tax Officer's proposal was 

S 
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received in the office f the Inspecting Assistant Commissi. ncr 

n 29.1.86 and the reJevRnt file was put up bef.re  Shri 

Malik, by his uffice n 12.2.86 rec..:mmending grnt of 

appr;v1. r-k.wever Shri !'.'lalik gave  no directins •n the 

same and the matter remained rending till his transfer on 

13.1.87. The assessee company made 	complaint on 28.1.87 

t.. the Inspecting Assistant Commissioner 7ur nun—issue of 

the refund order and also claimed interest fr the delay. 

The Thproval was ultimately given •y Shri Malik' s successor 

Inspecting Assistant Commissioner on 19,2.87, Thus Shri 

Malik caused an unjustified and undue delay of 11 months 

between 12.2.66 and 13.1.87 in lisposal of a rutine matter. 

The delay also resulted in avodnble payment of interest of 

Ps, 14,087/— t3 the assessee, 

2,7. 	4J±s Hapag Llyod A.G. 

in this case the Incme Tax Officer Companies Ci rcle 

11(1) Bombay, had sought anprov'l cf the Inspecting Assistant 

A 	Commissioner f..r issue of refund of Rs, 2,73,384/— for the 

Assessnt Year 83._64, The Income Tax Officer's proposal 

was received in the office :f the Inspecting Assistant Cornmi 

ssioner on 6,2.86 and the relevant file was put up bef..re 

Shri Ualik by his office on 12.2.86 recommending grant of 

apprval, However Shri Malik gave no direction on the same 

Ultimately the refund was appr.ved by Shri Malik on 17.4.66, 

Thus Shri Malik caused an undue and unjustified delay of two 

m.nths between 1.2.86 and 17.4.86 in disnosal of this matter, 

2B, 	M/,s .ercntile Shipning Co Ltd. 

ifl this CCse, the Income Tax Officer Companies Circle 

11(1) Bombay had submitted a pr.psal on 10.7.06 for issue 

refund ;f Rs, 1,41,466/... fur the Assessment Year 83-84, 

07 



Th 	':rt i1C ws ut Lin bcfre Shri Malik by his ffice 

7•. I recmendirq orant f apprJ!3l. however Shrt 

Malik cUd nt give any direction in the same. Subsequently 

Ln 13.8.06, he sent a letter t the Incme Tax Officer requiring 

him t call and verify the General Manifest, the Bills of 

Lading nd the ledger accunt f the Principals etc. This 

ws nerhars t. check whether the assessee company had earned 

any incime in inland freight. The Income Tax Officer gave 

a renly in 22.10.86 stating that the matter has been 

rechecked fldi that t1re CSSCSSCC has nct earned any nditi.nal 

freight and theref.re  ppr.val may be given fcr issue of the 

refund as originally prpsed. Thereafter Shri Malik issued 

a further letter dated 10,11.86 to the Incme Tax Officer 

reqoirlflg hith t obtain a cny f the ledger acc.unt of th 

assessee as enpearing in the books f its Principals. The 

Income Tax Officer replied on 30,12.86 stating that the 

ledger acc unt h as been •..btained and placed on recrd. At 

his stage, Shri a1ik wrote a further letter dated 6.1.87 

asking the Incne Tax Officer t. call f:.r the original 

orders relating t V 
prvisiena1 assessments u/S 172(4) and 

the Freight anifest. There is no indication on the file 

as t.. why Shri Malik cunsidered an examination of these 

documents necessary evan though these related to cumputfltiofl 

f 	ncume and di c1  put havaabearin on tii go nt nG n e sscf 

the ueunci 	Thcre is als; no iidicaticn as t why all these 

cueriec OVu'id uc be raised tgether in the first instnce 

itself. The assssee in the meanwhile 1dged a complaint 

dted 17. 1 1,86 before the Commissioner of Inceme Tax, 

I. 



Bmbav City II, Bumbay, tbr ugh its muthorised representtiVe 

'sttinq thit aith ugh the assessment has been c'mpleted as 

far back as 20.6.86, the refund had Dean flClU Un iLi ­­ 

of appr.val of the Insnecting Assist'nt Cornmissi;fler. It also 

stated that the renresenttiVe of the cumnCny had persnally 

met the Inspecting Ass1stflt Cmmissi,ner in this connection 

but without any results. The apprval was not granted by 

Shri Malik till his transfer on 13.1.87 and the same was 

ultimately granted by his successcr an 21.1.87. Thus Shri 

Malik unnecessarily Pnd unjustifiably delayed the matter d 

fr ab.ut 6 months between 23.7.86 and 13.1.87 i.e. the date 

of his transfer. The circumstances of this case also suggest 

that in delaying the matter Shri Malik acted with a dishinest 

mtive. The queries raised by Shri Malik vida his letter dated 

\' 13.0.06 7  10.11.06 and 6.1.87 were irrelevant to the limited 

issue f arprLIval t..f the nrunsed refund, as these related 

to the cmputatin of tutal income ef the assessee. Since 

the regular assessment had already been crnpleted, even if 

Shri Malik was of the opinion that may income liable to tax 

had ascaped assessment4 the Lnly proper ccurse of action 

fr him was to make a reference t. the Crnmissioner of 

Incrne-tax propsing withholding of the refund and canclla 

tion of the assessment order. He did not d. so. In any 

case Shii Malik had no authority to withhold or delay the 

issue 	refund order f r almost six mcnths after the c mpletion 

ol the assessment. 

2,9 

In this ce the Incorno Tax Officer, Companies Circle 

11(4), Bmbay had submitted a proposal an 21.8.86 seeking 

apnrval ::f the Insrecting Assistant Commissioner f':r issue 
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of refund of Rs. 12149,094/- which had arisen as a resu1tuf 

a prv 	na1 assessment ord't' U/S 141 A f.r Assessment Year 

85-66 passed on 26.7.85. A provisiofll assessment is ciimpleted 

in cases where there is a claim of refund and the regular 

assessment is likely to get delayed. 	1i-uile making a prL'viSiQ- 

nal assessment the Income Tax Officer has flo power to make 

any additón t. the disclosed income xcept- correction of 

apparent err...rs. The proposed refund of Ps. 12,49,049/- was 

on the basis uf the returned income its elf and the Income 

Tax Officer had duly mentioned that this was a case of prvi-

sional assessment. Shri Malik recorded a marginal note on 

the Inc.,rne Tax Officer's letter, at the dak state itself, 

directing his insnector to call fr assessment records. Th 

inspect.r put up a note n 25.8.66 recommending approval 

for issue of the prposd refund. Shri Malik issued no direction 

on this recommendfltiufle Instead he made a further undated 

marginal noting on the Income Tax Officer's letter which reads 

"How it has been delayed s. long? The file was not putup 

bef0re me. The inspector should have reminded. I cannot kept 

everything in mind," This note is undated. Immediately 

below this note, Shri. K.K. Tharrkappan, Inspect.r of the 

Inspecting Assist'nt Commissioner's office has made a noting 

which reads 'received back on 5.12.86.' Thus it appears that 

after the ralevnt file was put up before Shri Malik ufl 

25.0.86 h tok out the Income Tax Officer' s prcn sal from 

the 'file an1 retirned the same t: his InspecLr only on 

5,12.06. In order to cover up the long delay, Shri Malik 

made ar 	n.ting extrted above. This is established 
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from the signed and dated note of the concerned inspector. 

Records further show that Shri Malik made another undated 

noting on the order sheet of the relevant file of his office 

o call an explanation of the Income Tax Officer for the delay 

between completion of the as6essment Ordèr.on 26.7e85 and 

submission of the proposal on 21.6.86. The Income Tax Off ir 

by a letter dated 12.12.86, offered certain explanation. This 

1ttr opens with th3 sentence, tyesterday you orally called 

my explanation ....... 	. 	Thus, it is clear that the 

explanation of the Income Tax Officer was called by Shri 

Malik orally on 11.12.86 and the abve undated order sheet 

noting was also made by Shri Malik on or about 11.12.86. 

Ultimately the approval was communicated to the Income Tax 

Officor on 15.12.86. Thus the matter relating to grant of 

refund of Rs, 12.49 lakhs on completion uf a provisional assess-

ment was unduly and unjustifiabl.v delayed by Shri Mali k for 

about 4 months between 23.8.86 and 15.12.86, in circumstances 

that suggest adishonem,.tive on his part. 

2,10. 	LsDua Chemicals Corporation Fvt. LtH 

In this case a proposal fr issue f refund of 

Rs, 3,60,816/-. for the Assessment Year 84-85 was submitted 

by the Income Tax Officer, Company Circle_II(10), Bombay 

on 9,10.86. On 10.11,86 Shri Malik wrote a:  letter to the 

Income Tax Officer Psking hm to verify wh4the± the comr9nv_ 

had dedjctcd tax n the interest paid by it to certain other 

persms. This matter was totally irrelevant as far as the 

questi.n of granting pproval for issue of the refund to the 

assessee was c.oncern2d. The Income Tax Officer replied on 
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2i.1. 	
ytii that t3x f . 7,321/ was duly deducteábY 

th 	:C0 	
ihanieraSt üid by It nd was also deposited. 

in g.vrflment ;ccUflt. 
Th2rfter approV3l was granted by Shri 

Malik n 26.11.66. Thus, in this case Shri Malik caused an 

undue and unjustifiable delay of about 1 months in disposal 
of 

a routine matter by raising an irrelevant query. 

211. iJs AsscCiat 	Aut Parts Pvt. Ltd 

In this case the Income Tax Officer Companies Circle 

ii(io) 
Bombay, had submitted a prpDSCl n 9.10.86 f r 

jSSUC 

of refund 0f Rs4 
 1,61,259/— fr the Assessment 'lear 1984-85. 

it appears that this letter f the Income Tax Officer was taken 

out by Shri Malik at the dak stge itself and returfl3d to the 

cncerned inepectr f his office 
 u n12.12.86. This is bor nQ  

out by the signed n•tin9 dated 12.12.86 md by Shri K.K. 

Thankappan, Inspect.r on the Income Tax Officer' S prupOs3l 

itself. The relevant file was out up 15efcre Shri Malik 

by his office on 12.12.66 with the rec:mmendatifl of the 

Inspectr concerned that necessary apprvCl may be given. 

	

Shri Mclik 	n 	rtio'Sofl the n
jteSheet. He however 

wrote on the Incme Tax Officer's letter itself that the 

pproVai is givfl. \ccordinglY f:rmal apprV3l was 

u the Incrne Tax Officer n 12.12.86. Thus c,munCat@Cl t  

Sh. M1ik caused undue and unjustifiable delay in the 

dIsjsi ot ti: ma1car between 9.10,06 and 12,12.6. The 

CirouttCflOC$ 
of this case also indicate a djshoflest motive 

on the part of Shri Malik, 

in this case, the Income Tax Officer Company circie_II(9), 
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i;j, had submitted a priposa1 on 10.10.86 seeking approval 

forissu~ f refund f 	283,477/- L;r the Assessment Year 

24-85, It appears that the Income Tax Officerts proposal was 

taken out by Shri. Malik on 10.10.86 when it was put up before 

him at the dak stage, and that it was returned by him to his 

office on 4.12.6 with a m3rginal note "put up with old f olderst. 

This is borne out by the signed noting dated 4,12,26 of Shri 

K.K. Thankappan, Insnector of his office on.this letter saying 

that 'rje on4,12,e6", Thereafter the letter was put up 

before Shri Malik by his office together with the relevant file 

on the same day i.e. 4.12.86 with the recommendation to grant 

necc ssary apprc'ial, Shri. Malik made .t note on the ordersheet 

t cl for old records 	He alse node a second marginal note 

on the Income Ta>: Officer 	letter, which reads_"It is seen 

that the file WCS misolaced and was not put up before 4.12.2.6 

Insnetor to call for Ad records and expedite the matter," 

Thereafter the file was agin put up before Shri Malik on 

9A26 by hi 	ffice with the remark that the records of the 

eajle:' ye;: are 	the 'udit, Shri Malik made no 

direct&on 	n this and instead granted approval on 12.i2.C6 

apnrently, 'ithout seeing the earlier records. Apparently 

th2refre, reference to Ad rec.rds was really not neessary 

f' dispcsina of the matter under consideration and the 

qua:y in this regard was uncalled for. Further the second 

marqinal note, mada by Shri Mclik.(on the Inc..me Tax Officer' s 

letter) t. the 3ffct th at t1i 	was misplaced, wa 	
VQ f 

incorrac. bc-,;,-i-usrL several letters were receid, and 

a.: fi].. batwean 10,1006 and 

',zflrio 	Inm Tex Officer' S. These be-ar the signatures 



Second 

	

f Sri MCijk himself. It tharef 
	

appears that the 

mar9ifl- cute was 

recorded by Shri Malik to place on recod s(jme 

for the l.nO delay Usad by him and 
because the 

r Shri Thank3PP had made a 
	saying 

concerned ispect  
that the Income Tax off icer s letter was received by him on 

4.12.C6. The otifl of Shri Malik 
in  this regard is not 

record. Thus an undue and unjut1f1  
able 

borne out by the  d by Shri Malik in dIspOsal 

delay of 
ver two mnth5 was cause  

st 
f this matteT in cirCUmStC whiCh suggest 

	diShOfle 

motlVC n the part of Shri Malik. 

2 1 	'A/s Dt It Invesm5 nu . 
in this case, the Income Tax 
	

fic2r Companies Circle—fl 

(9), BombaY, had submitt2d a prJpOSa1 on 10.1O.6 5eeking 
issue— 

apprV8l f the Ins0ectifl9 Assistant Coissioner fr 
11,504/ for the Assessment Year 85-07. 

a refund of . i,  ropUSCl of the Income 

Records show th 	
in this case also the o  

Tax Qficer was ta 	
u 

ken ut by Shri Malik at the dak stage itself 

and W3S 
returned to the concerned InspCCtr f the 0ffiCe of 

InspeCt1 	
IssiStflt Commissioner only o 4..12.66. This I 

borne jut by the s
igned and dated noting of his InsnectJr 

Shri K.K. ThenkaPPan n the Income Tax fi
cer* s. The 

relevant file 
was  put un before Shri

Malik by his ff ice 

ecommefldPtifl that the approval may be 
on 12,12,C6 with  

granted. 	
h:i Malik gave no 	

o directi°fl fl the order_sheet. 

However, a irml apprcVfli 
was given by Shri Malik by letter 

d&2d L5.12,06, Thus in this case also an undue and unju5— 

tifi1e delay 'f .ver two months was caused by Shri Malik 

in circumSt ces whICh 
suqgest a dishofle5t motiv2 on his part. 

I' 
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.14. MJs Atl3fltiC Rhedrei F & Wjocb
rman 

mpafliCS C:Lrcle—II 
In this case the Income Tax Officer Co  

(7), Bombay had submitted i rops3l on 27.10.86 seeking appr 

val fr issue of refund of Rs. 1,751911/— fr the Assessment Year 

85-06. Shri Malik wrJta a letter dntd 20,10.86 asking the 

to obtain a copy of the ledger account 
Income Tax Officer  

f the assessee as appearing in the books of accunt of its 

Indian agents. The Income Tax Officer replied on 29.12.06 that 

a copy of the ledger acc•.,unt has been placed on record. 

There3fter on 2,1,87 Shri Malik made a marginal note on the 

Income Tax Officer' s letter itself requiring him to call 

the proviSiflCl assessment. 0rders u/s 172(4) in original 

and the Freight Manifest etc. There is no indjcCttofl on recordS 

as to why reference to these documents was necessary for the 

limited purpusC of granting approval for issue of the refund 

or why these dcuments also could not he called in the first 

instance itself on 20.10.86. The assessee, through its Indian 

agents James Mcintosh and Company Pvt. Ltd., made a complaint 

dated 7,1.87 t the Commissioner of Income_tax, Bombay C1tT.II, 

Bombay stating that the refund was being withheld without .any 

valid reason ar1d unnecessary anirieS were being made months 

after the cmpietiofl of assessment. Shri Malik was trans—

ferreci frLmn this Range on 13.1.27 and the refund was 

ultimately issued by the success:Vr Inspecting Assistant 

Comrniss.Lner on 21.1.87. The records show that the queries 

raised oy Shri Malik vide his letter dated 28,10.86 and 

2.1.87 were irrelevant to the limited question of granting 

a\-- rve1 to the issue f refund. These queries related to 



determination of the total. income enquiries. If Shri MaL.. 

was really of the view that the assessment order itself as 

erroneous and prejudicial to 
the interest of the revenue on 	-' 

account of failure of the Income Tax Officer tj 
make these 

enquiries, the only proner course f action for him was to 

make a reference to the Commissioner of Income_tax for with—

holding the refund and cancelling the assessment order. 

He had n auth.rity ..r 5stificatiUfl to 
either withhold the 

refund or to make irrelevant enquiries as has been done by him. 

The fact that the refund was duly approved by the successor 

Inspecting As1stflt Commissioner also shows that the queries 

raised by Shri Malik were unjustified and irrelevant. Thus 

Shri Malik has caused undue and unjustifiable delay between 

28.10.86 & 13,1.87 in disposal of this case. CircumstnCe 

the case suggest a dishonest motive on the part of Shri Malik in 

dealing with the matter. 

3e 	
Recrds further show that in various other similar cases 1  

of the same Range, decided by Shri Malik during the same period, 

appr.valS on similar proposals 0f the Income Tax Officer's 	re 

given by him within a few days of the receipt of the pr.pusClS. 

Particolars 	of these cases are as under : 

Name . 	LiC assessee 	Am,unt of 	Data of 	
Date •.f qrant 

refund 	receipt 	of appr..va1. 
of pr.psal. 

-------- 

1, 

 

2. 	 3. 	 4. 

M/s Maihotra Silk 	.1,95,300/— 14.8,85 	29.85 

Mills Pvt, Ltd, 

M/s Stellar C.nstruc 	.1,92,693/— 11.9.85 	
20.9,85 

ion Pvt. Ltd. 

Sh, P,-hlp.l B. Bajaj 	Rs.1135 7447/ 	2•186 	21.1.86 
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-: 	 -• - 	3. 4. 

Sh. Pehlaj B. Bajaj 	Rs.1 911,308/_ 	1.9.86. 	4.9.86. 
M/s Dadlani Realtors 	Rs.5104,990/_ 	14,1,86. 	21.1.86. 
Pvt, Ltd. 

M/s Union Land & 
Building Sciety Ltd. 

Rs.7,52,500/_ 7.1,86, 21,1,86. 

M/s Empress Tin Rs.2,89,464/_ 17.2.86 21.2.86, 
Factory Pvt, Ltd 

M/s Sahejanand Engg. Rs.1,35,259/_ 26,8,86. 28,8,86, Works Pvt 	Ltd. 

M/s Manek Lal Scientj_ 
fic Research Foundation 

Rs.2,02,320/_ 29,12,86, 5.1.87. 

M/s Troika 
Pvt. 	Ltd. 

Rs.i,46,521/_ 29.12,86. 5,1,67, 

4. 	From the 	fcs and circrnstances it emerges that 

in the 14 cases 5  mentioned in f;reging paragraph 2, Shri 

Malik caused undue ?nd Ufljutifiab1e delays in disposing refund 

claims of large amunts f several Indian and Foreign Companies 

by either nt giving necessary directions in a prcmpt and proper 

manner or by raising wh:lly irrelevant and untenable queries. 

lie has, theref.re, violated standing instructions of the 

Central Board •f Direct Taxes, regarding promt.t and 

expeditious isue of Refunds. As per Section 119(1) of the 

IflC.:me Tax Act 1961 Shri Malik was duty_biund to\f..11ow these 

J.flStructjjns 	
He has, therefore, failed t maintain devotion 

t duty as required U/R 3(1)(ii) of the Centrij CiviL Sices 

(Conduct) Rule 196, 

5, 	Fij:hteo ;e  crcls shov thai lthu•h Shri Malik 

Caused undue nd unjustjfiabe delays of vxying periods in 
th CaSS montionod n Paragraoh 2 here in above, in 



ed 
similar cases lstd in PargrPh 31  Shri Malik accept 

similar prnSalS of the Income Tax Officer'S without risifl9 

any 	erieS. Further, the fcts 
And cirCUmStS ufl recLrd 

suggest that the delays cused by Shri Malik were als for 

a dishneSt motive, and that Shri Malik attempted to manipulate 

recrds in certain cases tc cover up/justifY delays. He has 

therefore,fl2dtJmt1 	
required 

U/R 3(l)(i) of the C2ntrl 
Civil SeiceS 

(C.nduct) Rules 1964. 

Ara 



ANNEXURE III 

uF DOUMFNTS & RECORDS BY WHICH AFIICLESS 
OF C-L'RGF.S OF MISCONDUCT/MI SBEH-"VIOUR 	INST 

J 'IDLV MfLIK, ASSIST'NT COM1SSICNER OF 
I AX, 6OMBY (NOW UNDER SUSPI SION) ARE 

r±OPC)SED TO BE 5LJSVjNED. 

9ile F..No CR 11/ Refund of the oUice of Inspecting 

Aistant Ccrnrnissioner Companies Range I. Bombay on the 

ubjc of 'Refund exceeding P. 1 lakh . Irsecting Assistnnt 

Coirnissioner' s coprovat - from 21st November, 1983 onwards' , 

a1o3w .h rot.- h.3 t rec 	pr 	ui ar 

containing following corresnondence : 

1. 	 S,A, 

i) Proposal dated 2.4.85 & report dated 25,5.85 

of Income Tax Officer C.C. 11(1) raqarding 

refund of K, 2 9174,.844J_, 

U) Furthe2 reoort dted 19.7.35 of the Income Tax 

Officer to tn 	nspecLng '-ssistnn-t Comrnissone':. 

iiii) reply of Income Tax Officer dated 29.10.85 in 

resnonse to Insoectinc Assistant Commissjonerts 

lett.er dat'd 25iO85,. 

proval letter dated. 11.12.85 of the Inspec+.ing 

z.ssistrrit Commissioner. 

Niotesheet, p-ge 

2. 	M!SaFLflj 

Pronosal dted 15.4.85 &•'report dted 21.6C5 of 

the IncimeTox Offcer G.0 0  11(a) rec,ardjna refund 

uf Rs 6 9 84 : 482/_ i  

Reoor-t dated 21.. 6.85 of the Income Tax Officer 

to the insoact- ing Assistant Commissioner. 
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iii) Letter of approval date,d5 12.8,85 of the Inspecting. 

s 	 t 	TaxOfficer. 

i) 

S 	 S 	 •: 	' 	 .., 

3. 	Js Pha3ton Sugar Works Ltd, :- 
1LJTO 1 ' 

- 	i)posa1.1aed 8.4.85 of Income Tax Officer C.C. ._!.bi T 5I 	v'i 	:VJ. 
11(3) for refund of Rs. 5,209317. 

r:;.) 	J c?•. .. 

ii) Letter dated 17.7.85 of the inc-fne' Tax' Officer 

nodifying  

iii), Notesheet page  

S 	
-, 	 S 	 '1' 	.-,•-- 	 - 

4.MIS IN sh ipP1nU_J.iiS Ltd.- 

i) Prcposal cf In c,L)me Tak Offier'C.c. 11(1) for 

fu 	2O5,517/— received on 28.6.85 

FmLncer dited 27,286 of thcInôjm Tax Ocficer 

	

t the Inspecting ,'ssistntCOmiSSi0fl2r. 	
S. 

Letter dated 43.86 of the Inspecting Assistant. 

Corirnissi:ner tr rnc5me Tax Of fice, 

Raport dat 	6.3.66 of the Income Tax Officer t 

the Insectinq Assistant Cdmmissicner. 

ApprLvl letter dted 11.3.866f the Inspectin; 

Assistant Comc4sicner. 

Notesheet,pagas.,:3; 

5, 	/sErpneeCoron Pv,Ltd :- 

1) 	of Income Tax Officer C.C. 11(8) for 

_11efun of L. .1,37,616/-. reivd on 8.11.85. 

Letter of Inspecting AssistantCommiSSiofler to 

Inc-me Tax Officer sent on 25.11.83.' 

Revised prpsa1 of the Income Tax Officer 

racei.ved cfl 11.2.86. 

Appr val letter dated 17.4.86 uf the Inspecting 

Assistant c., mrnissioner, 

te sheet nags 42, 45 
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-6. 	M/s Perfect Gems Exports Pvt, Ltd. 	;— 

 Pposal of Income Tax Officer C.C.II(3) for 

refuno 	f Rs. 1,54,171/- received on 29.1,86. 

 Complaint dated 28.1.87 e,
f the assessee addressed 

to Inspecting J\ssistant Commissioner. 

 Apprv1 letter datod 19.2.87 issued by successor 

Inspecting Assistant Commissioner. 

 N tesheet p'ges 44 

7• 	 yd9 	: — 

I) Prp.sal 	f Incme Tax Officer C.C. 	11(1) fur 

refund of Rs 0 	2,73,334/- received on 	6.2.86. 

ii) r'rLlattof dated 	17.4.86 of the 	Insectir9 

sc,nt Commissofler. 

0 

iii) Notesheet 	cc 45. 

B. : — 

1) ProposaL of Income Tax Officer C.C. 11(1) for 

refund of 	1 17411466/ 	submitt 	on 19.7.86. 

 Letter dated 22,10.86 of the Inspecting Assistanb 

Commissiner to Income Tax Officer. 

 P2port dated 22.10.86 of the Income Tax Officer 

t. Inscting Assistant Commissi.n2r. 

iv' Letter 	dated 10.11.86 of the Inspecting AssitCnt 

Commissi-oner 	to Income Tax Officer. 

 Complaint dted 17.11.86 	f the 	3SSCSSCC addressed 

t. Commissioner of Income Tax 	8.0.11, 	Bombay, 

 Report dted 30.12,86 of the Income Tax Officer 

t 	the In r-'ectino Assi stant Comnii ssioner. 
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VL) Letter cal 	
.1.87 f the InspeGt9 , 5sist3 	- 

CommiSSifl 	
t IncmB Tax Officer. 

ApprV 	
letter dated 21.1.87 f succesSr 	

cting 

Assistant Commissi- ncr. 

NteShC2t page 47. 

9. 	
:— 

i) Prpsa1 f Income Tax Officer GC. 11(4) received 

.n 21.8.86 for refund uf Rs, 12,49 9 094/. 

better dated 12.12.e6 f the Income Tax Officer to 

In pecting Assistant Commi 5siner. 

AppruVhl letter dated 15.12.86 f the Inspectifl9 

sS3 stant CjmmiSSi:flCT. 

Nctesheet page SOAC 

10.  

 PrupuSl dated 910.86 
of Incme Tax Officer C.C. 

11(1) f;r refund of ? 	3,60,816/—. 

 Letter dated 10.11,86 of the Insoectn9 	ssitfl 

CumrnisSi'1 	to Inc'rne Tax Qfficer.  

 Report dated 21,1 	.86 	f the Incume Tax QffiCEr 

t.• 	raectifl 	AssiStant Commissioner. 

 1\pproval 
letter dated 26.11.86 of the InspetIfl9 

Assistant Cc,mmisSinera 

11. (1 Au t 	TS Ltd. 

1) rrpsal deted 9.10.6 	f the Inci 	Tax UffiOr 

G.C. ii(io) prpsinY refund of Rs. 1,61,259/. 

a Iletter dated  12.12.86 of the Inspectifl.Q 

1\ SSlSt2flt Commissioner. 

iii) Note sheet nage 53. 
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12. 	:he Indosal Chemical Corn. Pvt.Ltd. :— 

Prups3l dted 10.10.86 if the Income Tax Officer 

0.6. 11(3) for refund uf Rs•  2,83,477/—. 

Approval letter dated 12.12.86 f the 1nsecting 

AsjstCflt Corn s.nor. 

Notesh2t nape 52, 

13. 
1) PropsI dated 1O.LOJ6 f Incone Tax Officer C.C. 

iI) 	r rafund of P, 1,11 7504/—. 

Approval letter dated 15.12.86 f the Inspecting 

Assistant C(-,mmissioner. 

Nutsheet page 

14, 	/s .'\tlPnic Rhadral F a W Jich. 

Pruois 	f Income lax Officer C.C. 11(i) received 

on 27.lO.2:r refunci:f Ps, I75,911/—. 

r.eprt dtci 29,1 2.6 f the Inc(.Ime Tax Officer 

in 	snorisu ti Inspecting A5sjstnt Conmüssiofler'S 

itt' 	td  

lnsnect.inp ssistant Cuonissiner's letter dated 

2.1.27 t the Incono Tax Officer. 

Lettor ( 	3.1.8: of the Ccrnri ssioner of Income 

rx 	2., 1: 	umbay encic•inq cmplaint: Ei.t.Od 

7,1,27 of the assessee 4  

\r) Acproval letter dated 2L1.87 of successor 

In snct n 	ss5 rnnt Corarrii siurier, 



ANNEXURE IV 

LI ST OF WI ThESSES THROUGH WHOM THE ARTICLES OF 
CHARGE OF MI SCONDW T/MI SBEHTWIOUR ON THE PART 
OF SIRI J/IDEV tLIK, ASSIST1T COWJ4ISSIONER OF 
INCOME TAX BOMBAY (UER SUSPENSION) ARE PROPOSED 
TO BE PFOVED.  

Shri K.K. Thnkppn, ItisDectur •f Incme-tx, Bomb3y. 

 



,flhj 
STATEMENT OF DEFENCE (INTERIM) 

( 	
,tk/ i  

ttv A) 
Brief Reply to the Charge Sheet 

In absence of factual details which will be available only if 

I am allod to inspect the records and documents for which I 

have already prayed to he CBDT, a reply to the charge sheet is 

prepared from facts mentioned in. the Same and from my memories, 

The Article I is denied categcrically as there had beci 

no violation of the orovisjons of Rules 3(1)(i) and 3(1)(ii). 

The delay as alleged cannot be the basis for violation as al1ege 

as I have acted entirely within my statutory jurisdiction as an 

Inspecting Assistant Commissioner of I.T. Company Range II, Eorrb 

The action was bonafide and within the frame of I.T.Act, 1961 

and no directions of CBDT have been violated in discharging ny 

duties as a conscientious official. 

In reply to Annexe II, Article I, I have to state 

that the Contention that the approval was no statutory function Ci 

the T.A.C. is not based on any facts and contrary to the Provisior' 

of the I.T. Act, Sec. 119 of I.T. Act, 1961 gives powers to tie 

CBDT as well as to the entire hierarchy. I am as much bound by 

CBDT's Circulars as the I.T.O's are bound by my directives. A in 

at Chapter XIII of I.T.Act, 1961 will clarify the position that 

right from CEDT to the Inspectors of Income Tax, all are statutory 

authorities and they are working as such only. Refund is arising 

because of Sec. 237 of I.T.Act and the approval or anything 

connected with the Refund can only be statutory and nothing else. 

Some action may be 'administrative' but it also must be within 

frame work of the statute i.e. I.T.Act, 1961, only. Hence the 

Contention that giving of approval to ITO's for issuing refunds 
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as only adminjs.atjve and flon-statutory function of the I.i.C•  

is incorrect and based on misconception of the provisions of 

the said Act. The approval is not an empty,  formality and whether 

the assessment has been Completed according to the provisions 

of the I.T.Act, has also to be looked into by the ,A•C• 	as he 

has to deliberate on the matter. His function has not been res- 

tricted by any Circular/order etc. by CBDT. The Article of charges. 
Arinexne II states that - 

"Since this is a post assessrrent function, the Inspectft, 

Assistant Commissioner, has, as such, no roLe in the computation 

of income of the coricened assessee." 

This is not the correct position as per the Instruction 

no.750 dt 4th Septen-
er, 1974 where it is stated that ITO's should 

obtain 	or approval of the tAC•  Thjshas been rc iterated in DIT 
Circular No.11/ 8_p No AUdit_9/77_78/DIT dated 18.2.1978 	The 
para 2 reads as under : 

"2. All the Income Tax Officers have to take the prior 

ap:)rova1 of Inspecting Assistazit Coflhlriissjoner before issue of 

ref und of R.1 lakh and above vide instructIon No.750 dt, 4th Sept., 

1974, these refunds need not again be checked by the 
lAP and SAPS. 

Obviously the audit points are to be looked into by the IAC only." 

Then again the Doard's Circu1r F.No.83/103/66_IT(B) 

aad 27.167 states as under : 

. S • 3 
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(iv) In all cases, where the audit objection is 
considered, the explanation of the official or officeis concerned 

should be obtained immediatly on the receipt of the objection 

and suitable action taken, While deciding about the action to 

be taken against the person responsible for the mistakes the

explanation tendered by the officials should be examined by 

the COnaTlissioner also from the Vigilance angle to see whether 

malafide is involved and Without completing the forirality of 

prior approval of the IAC, It reeds as under :- 

"The Board desires to impress upon the officers once 

again the need for attending to refunds claims Without delay. 

Nhere an assessment order resulting in refund has been passed, 

the Iflcomne.Tax Officer should not take credit for it in his regis-

ters unless the refund order has been issued. It should be made 

a practice, as4n the past, to issue refund vouchers along with 

the assessment order or other order sanctioning refund." 

In view of the above circular, there cannot be the 

question of any delay in issuing the approval as the process of 

assessment cannot be completed unless the Refund Voucher is ready 

including the prior approval of the IAC or any other formalities. 

Similarly where is the scope of Sec. 241 and Sec. 263 of I.T.Act 

when the ITO is prevented from completing the assessnent order 

witi out Preparing the Refund Voucher ? 

In the concluding portion of the general remark it is 

contested that the uAssi.5taflt Commissioner himself has no power, 

.4 I 
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statutory or otherwise, either to cancel or modify the asseissrnen 

order already passe, or to withhold the refund" This is contrary 

to the Board's Circular rrntioned above and the contention is 

baseless and unwarranted as there cannot be any assessment order 

at all. As regards the allegation of my disregard of the CBDT'. 

Instructions 14o.179 dated 8.6.70, No.834 dated 15.5.75, 110.912 

dated 14.1.76 and N0.1647 dated 11,9.85, I have to submit that 

all these instructions are for expeditious disposal of refund 

and do not deal with the situation where •I?,C's ap,roVal is invo]. 

Instruction No.179 relates to prompt disposal refunc 

claims and CIT'S are requested to see that refund claims are 

disposed of without delay and in cases of unjustified delay, 

appropria te action be taken against the erring officers. Instru 

tion No.834 deals with payment of interest to delayed refund anu 

states that,the Board has decided that the Income-tax 0fficir 

will be personally responsible for the delay in issue of refund. 

The  action to be taken against tarring is as under :- 

I) an advisory warning to be more canful in future it: 

the 1st instance; 

Ii) a character roll warning of the officer concerned 

persist in delaying issue of refund and not payin 

interest. 

It .Lsclear that t1e action should have been takn against the 

ITO only and no drastic action like Suspension or disciplinary 

action has to be taken at the first instance. 

Then Instruction No.912 s?eaks  of the disciplinary action and 

responsibility of the IAC. Here again it is the Refund Vouchers 

'.5 



' which should not be delayed beyond 7 days and delay beyond should 

be properly explained. Bt this is not in supersession of 

earlier Instruction and not regarding Refund order. 

None of the assessments mentioned in the 14(fourteen) 

cases were to be barred by limitation as such there was no coripu1-

sion also to complete the assessment and enter the-rn into the 

Demand and Collection Register against the express instructions 

of the CBDT. The ITO's involved violated theexisting instruction 

and the charge against me has been framed on the basis of an 

artificial or framed-up delay in giving approval even without 

trying to fix up the responsibility before framing the charge. 

The case-wise reply is made hereunder without consult 

the records for the permission of which I have already written to 

- 	CBDT but no reply has so far, been received by me. I have written 

to the Chief Corrissioner(Admn), Bombay also onthe same date 

i.e. 14th March, 1988 but no reply has been received. My financial 

position is so bad that I cpnnot move out to Bornhay personally a:: 

no pay/subsistence Allowance has been paId to me since Au'ust, 

1987. As the matter is old and I am preparing tb: reply entirely 

depending on my memory, the reply is subject to modification, 

rectification etc. if needs be in future on ny vc rification of 

records and documents mentioned in the charge. 

2.1 	N/s. Skydorne Shipping Co. Sp, 

The refund is for the Assessment Year 1976-77 and the matter was 

pending before the then Inspecting Assistant Cojurnissioner Shri D 

Agarwala (now CIT, Calcutta) . The assessment for A.Y. 1976-77 

should have been barred by limitation by1978_79 as per limnitati: 

.6 
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L/S. 153 of I.T.ACt, 1961. How the refund was p nding till Wr 

1985--86, is a mystery and the charge is silent ab Ct the date of 

reference by the ITO to rAC. It conveniently states only the 

daof 15.7.85 when the matter was allegedly put up before me. 

hy the refund was pending since 1978-79, the time-barring year 

for the same assessment, no light has been thrown. How nuchtinie 

it was lying in tr rAC's office before my taking over, is 

also not mentioned. How much time ny Predecessor has tak(n 

already is also conveniently avoided. This shows the biased 

nature of the charge and the omission of vital inforiation nece-

ssary for penalising or doing justice. 

There is another important point regarding the assess 

rent of Non-resident ShippingLincs u/s 172(4) . it appears that 

the said assessment u/s. 172(4) has been made not at Bombay, it 

is not mentibned where the said assessment is done. The taxes aL 

have been paid to t1t place only and the original challans must 

have been with the ITO who completed the assessments U/-.172(4) 

These challans cannot be with ITO(1), Company Circle II, Bombay, 

who has done only the final assessment u/S. 172(7) and referred 

the ntatter of refund to the IAC. Now, I feel th challans rnentie 

by the I,T.O, must have been assessee's copies only and without 

verification of the Cash Book etc. maintained by the ITO who mad 

the assessments u/s. 172(4), no refund should have been issued. 

The ITO has definitely misled me for asking the approval. The 

refund may be withdrawn forthwith and the explanation called for 

.. / 
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from the then ITO(1) Company Circle II, Borray i.e. Shri N.S. 

Trivedi, who is now the IAC (Recovery), Bombay. Hence the allega-

tion is baseless and moreover inordirte delay in the Same matter 

has been overlooked in case of the ITO and the then 'AC. Shri D. 

Agarwal. 

As regards the putting up of the file of 1c/s. Iorasia 

Shipping Lines Ltd., it is not clear on what materials, the franr 

of the charge has depended that the other file also was put up. 

This point should be cleared that the Inspector was entrusted 

with the preliminary work and he was responsible for any delay 

in this matter. 

In this connection, the datz of submitting thc return 

for A.Y. 1976-77 is important. Normally the assessrrent 5hould 

4 have been comleted by 31st March, 1979. How the refund was 

pending till July, 1985 i.e. more than 6(six) years and no dis-

cussion about it in the charge. Had the ITO obeyed the instructic 

of th Eoards Circular, as quoted by me, there would have been 

nc such delay at all. The policy seems to be "Pennywise, pound 

ioolish", when I am being hauled up for delay of about 5 months 

and others are not questioned for the delay of more than 6(six) 

years as above. Apart from above, the ITO did not issue the Refur: 

Voucher even after receiving rr' approval, the sanIe has only been 

issued by his Successor. The matter was brought to the notice 

of the CIT who ignored it and now the CBDT also has ignored the 

matter, it appears. 

-46 	 . . 8 . 

11 



-; 8 :- 

N/s. John Fleming & Co. Ltd. 2.2 

As per the charge the gap between 15.4.85 (date of reference 

to my predecessors) and 21.6,85 (date of reply by ITO) is xi?re 

than 2 months but the charge is silent about that. The alleged 

delay of 11/ 2  months at my end is the subject matter of major 

penalty. This is a matter of regret. Zreover exact reason for 

delay cannot be ascertained without verification of records. 

2.3 	N/s. Phalton sugar Works Ltd. 

This is again a case where the proposal was sent to my predecesso 

on 8.4.85 and the matter allegedly was put up before me on 21.6Et 

The gap here is more than 2 months and why no reason is given for i 

original delay ? Apparently the ITO did not take proper care in 

respect of existing demands before sending it to the IAC for 

approval. This is highly improper on the part of the ITO  and thI 

authorities are silent on this point. The adjustment of the exit-

ting demands should have been done first. The AC cannot rely 

on the assurance of the I.T.O. In many cases, the adjustment is 

not properly recorded and as such the CBDT. has issued Circular on 

point. This is an audit point and it should have been completed 

before sending the proposal. 

In this case carry forward of the past losses incurred 

by the amalgamating Company i.e. N/s. Swastic Textile Mills Ltd. 

was postponed as necessary orders were not available from the 

Govt. u/s. 72Aof I.T.-ct,  Cc.iiipljcated points regarding the provi-

sions of Sec.72A were involved and the Refund proposal was per-

functory and did not consider these points. I should have taken 

0090 
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much more time and should have made t1-  I,T.Q, to clarify all 

aspects of amalgamaUon i.e. great details before approving the 
refund. This is an-instance where it is clearly seen that the 

aporOval is not an empty formality only. The delay was most 

reasonable i all aspects of the case is taken into consideration. 
r4/s.Norasea Shipping Co. .GMbh. 

	

2.4 	This.eno the r case of'non-.resjdent shipping Line belonging 
. 	 • 	- 	 -• 

to Japan. This non_resident Company is 5 now hit by Sec. 44B o 

I.TeACt,1961.w.e.f. 1.4.1976. The tax 18 simplIfied and is to 

	

.-4- 	 •-: 	 S  - 	 - 

be charged at therate ,7/20/. on both export and import freights. 
- 

The shipp of the Companyareca1ljng at different ports of India 

and assessments u/S. 172(4) of. I.T. Act are made by different 

.;ITO's ofl.freightpajd or: payable to the assessee or to any person 

on his behalf on account of,  çarriage of passengers, livestock, mail 

	

orsgoods?.shipped at 	
for each ship while leaving 

Ildian ports. Bt so far the earn1ngs on import-.frelght is con-. 
- 	 . 	 S ; S S .j '• i •5 	. 	

-; 4cerned,--
no such check is-there and the department isrelying on wl -- 	 1 

...the.etaternent of the Cornpany.:..only. In.this case such earning from 
S j 

import 	
with the export freight. 

4 

This is 8Uspectas no empty/half_filled ships are calling at our 
- 

	

.ports as,our import 	 specially from Japan and 

these are importsby resideflt.importers'oniy and freight are 
4 

recejvedor deemed to berecejved in India. This aspect has been 

overlooked bytheiBoard and other subordinate authorities. Any more 

,to tax thehuge -prof1tsd been Scuttled by the powerful shipping 

lobby. The matter also requires collection of facts and rrdus 

operandj of the tax evasion. I strongly believe that the said 
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Company has not shown the correct receipt of the importfreigt 

and other receipts in the form of demurragessux-charge for delay 

in clearing, Container charges and a host of itercs. This is a 

case where before issuing refunds, a thorough investigation 

should have been made. As regards Sec. 172, it should be arrended 

to cover the import_freight also and NOC should be obtained from 

the I.T.O. after payment of the tax as is being done in the case 

of export_freight. 

Moreover, I have taken over the charge only in July, 

1985 and I required a little time to understand the operation of 

non-resident shipping Lines. There is a strong case for investiga. 

tion in this Company and the Company would have paid much more, 

had proper care been taken by the ITO, 

Originally the Compny was registered in vest Germanr, 

later on the activities shifted to HongKong and the ownership 

for Japanese, 

2.5 	1's, Empee Corporatjoh Ltd. 

In this case, I should have been complimend for reduction of 

demand and the I.T.o. should have been pulled up for sending the 

proposal without adjusting the Surtax demand. Moreover there is 

no materials to prove that the file was put up before me between 

10,2,86 to 17,4.86, The AC's office and the •IC are intermingled 

and sornetirnes,the records are taken by Revenue Audit and by ITO's 

themselves for various work like 1;.reparing scrutiny report, giving 

appeal effect etc. Hence the delay cannot be attributed to me 

without bringing further materials on records. 

.11 
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2.6 	
YVs. Perfect Gems Exports Pvt, Ltd. 

The date of 5nding the proposal is not 
mentioned. The ITO's 

original records e.g. peon book etc. should have been verified to 
see how it was sent 	

I do not remer the case and t complaint 

has been made, after my handing over the chaen 12th Janua, 

1987, This app3 to be an instigated Complaint behind my back. 

flow the matter was put up before me only Once on 12.2.86 and 

no other time between 12.2.86 and 12.1.87 
	Where the file was 

lying all this time ? This appears to be a strange case and I Can 

solve the prthlem only after verifying the records etc. The alle-

gation is not that I was Sitting on the file all along. It is 

surprising that the successor VAC also came to knew the matter 

only after receiving the allegation from tYe assessee Company and 
not Otherwise 

2.7 	
ZVs. Htpa.g Lloyd A.G.  

This 
is another case of Non_resident shipping Lines and the delay 

is normal as many things 
are to be looked into. 	Oover these re  

Companies do not smit any audita P&L a/c, 
as such and the ITO 

had to depend on the unauthenticated account of the receipts 
	The 

Jelay might have been caused because of my Preoccupation with 

other Work e.g inspection work, Collection of taxes as the ye 
ar 

was drawing to a Close. The fairly high Position is given to the 
!;c 

in the hierarchy of IT authorities and he Should be given this 

.wer of discretion to give Priority to different nature of work, 

.12 
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In earlier time, when the Financial Year was Closing no refund 

was issued to boost up col1ectin in how many cases drastic 

action has bee taken against ITo's and 'l&C's ? 1his is pathetic 
that I have to explain the small delay in thiscase, 

2.8, 	N/s. !erCantile Shipping Company Ltd. 

First the ITO Should not have completed the assessment Without 

obtaining prior approval and then all enqujrj5 made were within 
the legitjm 6 

 and bonafide jurisdiction of an V.C. This was 

according to the Circular of the Board being F.No. 5/6/67..IT(AI) 

dated 30.3.1967 as quothd earlier. The contention that the refund 

was genuine Cannot be accepted in this case Without making proper 

enquiries as above and the ITO took more time in sending the replies 

to my queries, This has already been explained to the CIT in 
 

great details by my letter dated 12.12,1986 along with the 
expThna... 

tion for other cases Including N/s. Great Eastern Shipping Co, Ltd, 

which has not figured in the charge Onthe basis of my explanafjo 
n. 

In the case of N/s. Great Eastern Shipping Co, Ltd., a proposa' ofa 

refund of more than R,8 la)th was dent though the matter of 80J for 

earlier years following the Hon'ble Supreme Court's decision in the 

case of M/s, Lohi8 Machines Ltd. were pending and all these years 

Would have resulted in a demand of Rs,1 crore approx. The same ITO 

sent this proposal and though the amount was small i decided to make 

enqujrj5 as it was a case of nonresident shipping Line and old 

records were not avaj1,1e 	The accounts were not authentIcated by 
any 

chartered account though the foreign companies also come under 

some obligation for filing the audited accojnt to the Company Law 

...13 	•SSS5 
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athorities so far Indian receipts and expenses are concerned. 

ioreover, the company had to pay the charges to the Port Trust for 

which a communication was there and the amount was to be paid to 

the Port Trust, Bombay directly. After that adjustrrnt there was 

no need of referringtile  matter to t-ie JAC as the amount would 

have been much less than Rs,1 lakh. The amount is so small that 

the allegation that I had some dishonest motive is very pathetic. 

I cannot have any personal motive as I did not know çersonally the 

agents of the Company or the Authorised RePresentative. Neither 

I ever tried to know about them e  Whatever enquiries were made, 

only made to the ITO though I could make them directly to the 

agents. That was perfectly within my jurisdiction as the /?C. This 

is a very important aspect which I want to bring up in respect of 

other cases also rrntioned in the charge against me. Had there 

hen any dishonet motive, I would have tried to contact the Cornpa-

nies directly or indirectly. There is not a single case where 

i had done such thing and as such the charge is basel.1ss and needs 

to be dropped for lack of substance, 

2.9. 	Z'V8. md. Exports Ltd. 

This is a case where the assessment U/S. 141A was made without prior 

approval of the CIT in violation of the CBDT's Circular F.No..225/47/ 

83-ITA.II, dated 30.7,1983 	The  matter was to be referred to the CI. 

The assessment was completed in July, 1985 but the I.T.O. Sri KGopaI 

neither referred to the rAC/cT nor inforri-ed his successor I.T.O. 

. . 14 
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about it. This I.T.O. also left and another ITO joined who referred 

the matter to the rAc. This was Shri -?aaiI—Rajib Anand, a Proba—

tioner, who is not supposed to know about the circular. The original 

ITO who completed the assessment U/S. 141A of IT Act was a clever 

and experienced one who might have wanted to create some mischief 

and as such kept silent while handing over the cherge to the 

Successor. It is not usual that such an important case went out of 

his mind. If any action is to be taken, it should have been taken. 

against the I.T.O. for delaying the refund for more than a year. 

iy notinqs dated or undated do not go to prove my dishonest motive 

as the TAC has got that much discretion as to how to make notings 

and ask explanations. W1t is wrong if, I had asked orally the ITO 

to submit an explanation. 

The alleged delay on my part is for 4 months and I'IOs 

delay is more than a year and the biased attitude of the department 

has already be!en  mentioned by me. 

In this particular case, I could not lay my hand readily 

on the circular mentioned above and as such I asked Shri K.K.Thankap 

Inspector attached to me for searching out the same. 8ut the said 

person, instead of finding out the circular, sat on the matter 

for a long time, Now In order to curry favour with the CIT, Borny 

City II and the Ch±@f Corninissioner(Admn), Bombay, he offered to 

be a witness against his old master i.e. myself who has fallen in 

bad days. 

It appears that the framer of the charges is also unware 

of the circular mentioned above wherein it is clearly mentioned : 
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It! is, therefore, desired that every possible effort 

should be made to avoid provisional assessment in cases of banking 

companies where regular assessments can be completed within the 

period of six months. If, however, the Assessing Officer feels 

that the regular assessment is not likely to be completed within 

the period of six months, he may complete the provisional assessment 

with the prior approval of Commissioner of Income-tax. In all 

other cases where the refund likely to be issued on provisional 

assessment exceed R5.1,00,000/_, the Assessing  Officer should take 

the prior approval of the Commissioner of Income-Tax, who will 

assure that such assessment are taken up expeditiously and sincere 

efforts are made to complete such assessment on priority basis. 

However, while completing the provisional assessments for granting 

refunds, it should be ensured that such assessments are not resorted 

At0  indiscriminately. 

From the above, it is clear that the ITO CoflhInjtld the 

first mistake by cornp1eth the assessment without prior approval of 

the CIT. It is not the refund to be approved but the assessment 

itself. The difference is  cl!ear and unambiguous and the I.T.O. has 

committed, a grave offence by ignoring the Board's circular which 

I 'am Sure he was aware of being an I.T.O. and working in Company 

circle for a long timc though he was a group B I.T.O. This spcial 

favour was bestowed on him by the Chief ColLrnissioner (Adm,) either 

for his extraordinary efficiency or for his close connection with 

another high Official of the department. 

. .16 



-: 17 :- 

c'L deduction of tax at source. Even challans are forged by the 

dishonest assessees - this was found out by a Search party in 

Bombay only the other days. If the sincere attempts of relevant 

investigations are misconstrued and like this, the department is 

going to be thoroughly demoralised. The charge is not only the 

travesty of truth,jt is malicio~irs. The actual delay is only for 

5 days from 21.11.86 to 26,11,86. This case was also not figuring 

in the original list prepared by the CIT. Hence I have been 

deprived of the show Cause and natural justice. 

2.11 	N/s. Associated Auto Parts Pvt, Ltd. 

At the Dakstage ('Tapal' at Bombay), only remarks are made and 

the whole folder is returned to the clerk concerned who on turn 

distributes to different persons or folders. The allegetion that 

have taken out the proposathe Dak is baseless, malicious a nd 

ubecom.ing on the part of the framer of the charge. This is a 

pure guess 
to malign me. It is not clear whether at Dak-stage, any 

remarks had been made by me, if not it was defir.itely lying with 

the Inspector, Shri K.K.Thankappn who put up only on 12.12.86. I 

want to ask the department to question behind my back the three 
predecessor Inspectors who worked with me before Shri Thankappan whe-

thcr I was in such habits. Even about my demeaner, honesty ques- 

tions can be pt to my office staff, Nrs. Salgaokar, 	ijy 
Lakshmi, Inspectors, Mr. Wag, Mr, Chaubey, Mrs. Rarrchandran. I am 
going to call them as witnesses before the enquiry Conmisslon to 

establish my point. When accordingtothe charge, this function of 
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nine is not statutory, what is wrong even approval is given 1n 

writing on the I.T.O's copy itself particularly when no prescribed 

procedure or forrr is there. It seems the department is seeing 

the ghost in every bush. The importation of 'dishonest motive' 

is the wild imagination of a fertile brain. This case was not 

figuring in the original list being the Annexure to L.O. No.BCII/ 

isc.-Ro/86..87 dated 24th Septege, 1986 containing 8 cases Only. 

So I was not 91.ven the Show Cause and as such natural Justice has 

been denjedtorne so far these 6 more cases are concerned. 

2.12 	r/s. The Indosal Chemical Corratjon Ltd. 

Here again the baseless allegation of my taking away the proposal 

from the Daki-stage (Tapal) on no materials whatsoever has been 

made. The presumption is preposterous and based on the subsequent 

noting authenticated by my Inspector's dated noting, ''hen my noting 

onthe file is being questioned, my Inspectcs noting is being 	- 

used against me. The delay was found out by me as the file was 

lying with the Inspector and as .1 got the reminder from the CIT for 

sending a reply to him for the same delay in other cases, I enquired 

about the pending cases also. This is proved by the explanation 

sent by me to the CIT by my letter dt. 12.12,86. jhere was the 

sincere intention of clearing the back-log and the same has been 

interpreted in a different light. 

This case was also not figuring in the original list and 

I was denied the show cause and natural justice. The records also 

.19 
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are to be properly verified for a comprehensive and factual report. 

The delay, according to me, is reasonable and mainly because of 

my pre-occupation with other important work of ape•al scrutiny, 

inspection of ITO's collection of taxes, voluntary disclosure 

etc. etc. 

2.13 	1/s. Detroit Investment and Finance Pvt. Ltd. 

Again here is the same complaint of my taking out the proposal. 

I deny the same categorically and at the sane time want to State 

that the entire edifice of my misbehaviour has been built on the 

notings signed and dated by the Inspector, behind my back. This case 

also was not there in the original list and I received no show cause, 

I applied for permission for verifying such notings and 'records' 

for a proper reply to the charge sheet, 

2,14 	Ws, Atlantic Rhadraj F&W Joch, West Germany, 

This is not a time_barring case,1 ITO should not have completed the 

formalities of entering the case, in Demand and Collection Register 

and sending the Demand lotice and Assessment Order to the assessee 

without Preparing the Refund Voucher after completing the formali-

ties of approval. Taxes are paid onthe basis of Assessments u/s. 
172(4) and there is no reason why these records should not form 

the part of the final k6sessment records and all origina' challans 

should be placed in respective folder for assessment U/,172(4), 

Manifest were called for adefinjte purpose, only officials who 

have no knowl. dge of the working of Shipping business, will call the 

action& unnecessary. In the caee of Il/s. Khernka & Co. being the 

20 
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agent of Polish Shipping I.ne I have col1rted extra tax of 

R5.901 000 (approx,) by call1.g the Export  aifest from the 

Custom Authority. The stat€ert before the ITO and the said 

manifest were at varience, so far the ClesUilation of cargoes 
is concerned 	

Their claim fç tOuhle Taxation relief was 

found wrong and they agreed tc p the tax. Here also Similar thing 

could have happened if only proper crquy was made, The Non- 

Resident Shipping Lines should b a 	aft thoroughly going 
through the Double Taxation agrefl 	it was not a useles 
query and it was done with a defri, aim. 

This is also a case not I ic, i ed 	the original liz t 
as above and I have been deprived ;: th,- 	"ause and natural 

justice. However 1 want to state :tt tt :iCce5or lAO was 
completely ignorant about the asse: ient 	edure of Non-resjnt 
Shipping Lines and his 'due approv 	dOe.3 rt carry any weight 
as he joined only on 12th January Q  137, T.s Sec'cions of IT 
Act 4  1961 are not dealt in other ca?ges 	as such he had no 
chance of knowing anything about 	So r the  complaint is con- 
cerred, I am constrained to sy that o 	:ify rry Suspensjo, 

this has been elicited backdated. •E an te!Jnitely prove it, if 

only I am allowed to see the comp. 	t 'd kTerify other relevant 
records, 

3. 30 far this paragraph is rzernej te refund was not 
ddlayed but it was quickly issued. T is is rn;tjoned only to 
compar e  the other fourteen cases so 	c'.; ?d undue delay is 

,.21 



VA -: 21 :- 

here. This does to prove that nornally the matter is not 

delayed. There had been definite reasons for delaying those 

cases and in factthere was no scope of delay if the ITO's 

followed the directions of the CBDT. 

4. 	1he Board's instructions are only in respect of expeditious 

disposal i.e. within reasonable time. As I have already stated, 

these do not cover the cases where IC's/CI's approval is there, 

'Ihe Board has a contrary circular as quoted by me. Epeaking 

legally, the reasonable time has been explained by the Hon'ble 

High Court, Petna, in the case of Rajendra Narayan BhanjaDeo V. 

CIT 2 ITC 82 (regarding service of Demand Notice where notice of 

den-and issued after fourteen months after the expiry of the 

assess}rnt year held to be issued within reasonable time. Hence 

in all the fourteen cases, approval was given within reasonable 

kirne and no acti6n is warranted on te part of the IT. authorities 

and consequent alleged failure to maintain devotion to duty as 

required u/R 3(1) (ii) of the Central Services (Conduct) Rule  

1964 is farfetched and entirely. baseless 

5. 	
There is no requirement of giving my reason in writing 

regarding which approval is to be given quickly and which to be 

delayed. The delay has been explained adequately and the ailea-

tion of manipulation of records is unfoounded and based on some 
surmises and conjectures and as such the allegation that there has 

- been fai1ue on my part to mainta'in absolute integrity as required 

U/R 3(l)(j) of the Centrar Civil Services (Conduct) Rules, 1964 

has got no substance at all, 

..22 
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May I, therefore, hope and pray that the highest 

authority of the land would kindly bonsider the case personally 

and save a Scheduled Caste family from utter ruin and disaster. 

I remain, 

Sir, 

Yours faithfully, 

Dated, C8lcutt8, 	 ( JOYDEV MALLICK) 

The 26th April, 1988 

3B, Panchanantala Road, 

Calcutta - 700 029. 



NO • C • 1 4011 /45/87 V & L 
GOVE.ti4BNT O? INDIA 

IINISTRY Ci? .b'INCE 

PARTi4NT 0]? 	VENUE 

NEH DELHI, ])TED THE 18TH NOVEKIBER, 1988 

an inquiry under dule 14 of the Central Civil 

Services (ClassificatIon, Cetra1 & Appeal) Rules, 1965 
is being held against Shri Jaidev Hallick, Deouty Commissi-

oner of Income Tax, Bombay. 

dHLRES the President considers that an Inquiring 

Authority should be appointed to inquire into the charges 

framed against the said Shri Jaidev iiallick. 

Nu, THSE.i?0HE, the President, in exercise of the 

powers conferred by Sub-rule (2) of the Said iule, hereby 
appoints Shri L.Lahiri, Commissioner for Departmental 

Inquiries, Central Vigilence Commission, Ne Delhi, 

as the Inquiring Authority to inquire into the charge 

framed against the said Shri Jaidev Iallick, Commissioner 

of Income-Tax, Bombay. 

(By order and in the name of the President) 

(B. 	. Jam) 
U1ILLR 	.THY f U ]d dO RNINT C 1N)1. 

Shri Jaidev viallick 

Deputy Commissioner of 

Income Tax, Bombar. 

Through the Chief Corumissioner of 

Income Tax, Bornbay. - 

(2 L7 

( 
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L:iri J 	t. 	i1k 	PfuUC0r ' 	Uijy 	I  to. 

T Otatu.: CO- 	P 	rt,  tlVC .C1(- /: 

CV-9506, 	Co. Cir. 

Income of 
ae-ed 

Urderex Fivin,-r tffect 
76-77 33,07,370 1 	0-52 to 	CIT() ' 	order 

77_78 35,92,739 15-10-82 	
) if. 	16-3-82 

779 39,40,240 5-11-82 	) 

Audit corducted be teer 1- 1-5-83 	and 2-7- 

LA( 	;o. xV/97) 	CITII/506 	(Jt. 	7-10-. JJ 

* X 	. 

4t 	i Ci) inzcrrect payrnz?t of interest. 

AYs, 76-7','. T'-73 a:d 

According to the orders of the Cojn' of Ifloci 	tx (A 	ea.$) dt, 16-3-82 the 	a. 	essee is entitlocj to a refund of P, 14,999639/- 1e 
Order passed on 16-3-82 was rcelv d in tie ward an 25-3-82 and t .e ordes 
giving effect to the appellate 
orders have been passed only on 
13-10-82 and 5-11-82. It also aper3 
from the records that a second apeel 
has been tde to the I.T.A.T. an! thrt the refund in qu:at ion, t ough 
atjthorjsed in Oct ber 1982 a 
November 1982 have not beer paid ta so far to theasseee. In 	t:e said 
order, a].ongvith the refund of t,z.x interest 	onting t 	. 71 660/ 	jr, 

 authorise4 tx 	u/a. 	4 (iA). 3ection 244(IA) contair..s a proviso that in cases Vr , 	e interest u/s. 
2e4( IA) is paid, no Late, est uJs, 4! 244(1) shall be paid. The burden on te ecohoquer in the form of 1.tnbility 
to 	ay intrret cau3ed b 	the delay in issue oftLe rcfund was øveidrble. TL exact amo.tnt Of interest paid to te assesses due to daly in 	cffoct 	I' 
to a11ate orde; a may Ple,azf be mt iinated to aud t. 

the 	
1'tLZ f 	iwj-- of 

ePrt!net.It r4cta 	'ziy t'e 	: 



.f 	' 

	

(;. 	. Ai1i: 	 JniCin 
L76-77 

t.orr 	
15-1_E2 

.Jeeiincoe: ;. 3,07,370/... 

	

(erite red in DC 	;i:ter f3r 1 
LA o. L;t_ it. 4-9-.65. 

—1 5 :• 

the net demadPf RS. 82,79'/- raised in view 

of the order 'ted 3/9/83 ws carried out 

in 7/83 agafLSt theref u 	for the A.'I. 

78-79. Iterast le';ia1le u:ider section 

220(2) f
or the peric/fro1/hh/82 to 30/6/83 

worked out to Rs.  

(iii)The CZ(A)'s orders were dated 16/3/82. 

The order for giviIg effect to these orders 

was passed on 15/10/82. The necessarY entry 

in D & C Register was made in the 
Register 

for 83-84. The actual refund was given on 

2/7/83. There was, thus, inordirate delay at 

each stage. The circumStes in which 

delay took place may pleaso be intimated. 

It would be partial to mention t- &70- 

that the assessee's claim 
for interest U/S 

2144(IA) anountiflg to Rs.- 1y34 laths approXi-

ately is under consideration of the assessing 

of ticer. 



/ 
PAAs 5 

Asasu. • The Gujarat Stat. Fertills.r Co. LTD. 31 
Barod.a • 

PA No. 	51-000-Cz.5990 20. 
A.Y. 	1976.77 (N.s.x.A.) 

f 	A.0. 	dat.d 11.3.82 (&pp.als  Effict) PSI- 
AVOIDAILE OK I!C(RECT PAXPIENT OF INTRST 897 

N 

a) 	Int.x.st  of R., 15.54.770  was  grnt.d to -' 
	

the assesses .ompy U/a .244(n) as per s..0 
crk* 

z 	 aent order dt. 51.3.0 as Iatails.4 kta belovi 

i)Intsrsstozjrefio.fRa, 
tt. 58,189302 (aa.p.rs:fvJLnS 

order dt • 1O-.1Oe0  
.ff.ct toappi].Iat. order maw  
for 7aoth 	(fro23.1.8O 	274 

1)7 

79 To 1O-1O-") 

ii) Further rsfuz4s asar 
asatto  order dt.29..82 

(APpeals Eff*CtiusCIT(A)) Ra. 79493091 

Lass d..andu per A.O. 
dt. 31.3183 	 Ra. 38,95.693 (Appsej. Effiet CIT.(A) ) 

let Rfu*d 	 Ri • 40.98.205 
Xat.r.st  on Ri .40982Q5 
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0ujit steel Tubes Lisited, 

tatus 	Public Ltd. Co. 
P.A.flo. 	CY-241 2 
A.Y. 	1981-82 

Order u/s 154 dated 1 7.3-1 987. 

Audit conducted from 	; 23-9-1 987 to 30-10-1987 

The following officers held the charge of the ward during 
the period covered by audit. 

.bri o,C1  Gupta, IAC 	- 1-4-86 to 7-5-86 
Shri C. C Master, IAC 	- 8-5-86 to 	31 -3-87 

LAR a- 1/9 (7)/cIT-I-IT- 570 	1117 
25-2-88 

A dciand of Rs, 8,09,1  85/- was create! by an order u/a 1 54 1)e(1 
on 3.-1-86 for .Y. 1981-82. The demand notice with respect tc 
this demand of Ps. 8.09 lakh,s was issued on 31-5-86. This demand 

was subsequently enhanced to Rs.  1  4,26,022/- by another order 
Of rectification UI'S 1 54 dt. I 7-3-87 	Refund due to the 
aesjee u/s 1 41-A in respect of A.Yrs. 1984-85, 1 985-86 and 
1 986-87 tolling to R. 4,98,758/- and payment nade in cash 

R. 6820/- were adjusted on 17th Narch, 1987 against the demand 
of Rs. 1 4,26,027/_ 

1 964...85 	L'te of order u/s 1 43(3) : 20-3-87 

±efunds have been adjusted after a period of more than 
1 2 months for first two asst. years. 



dtoech &ierin Pvt. Ltd. 

A.Y. 	 1j&J_01 

AJ3e33ed 	
R. 68,410/- Income. 

Lit, of crder 	1 7-9-81 

The aSeSee ha: filed the re tuna on 1 6-1 O_J and aes aent 
wa., aade on 17-9_81 	deteiining tax of R. 47,800/- out f the 

cIvance-tax Of Ri. 94.600/-, reftnd of Rs. 46,800/— qnd interest 
u/s 214 of s. 7.956/- ha:: bsen wade. :dd the pruviioria  
r re u/s 1 41 -is, the interest to te e xte:i t f . 1 Y ( 2/ 
cou. d have been 	aved. 

2) M/. Phonex retrochem Pvt. Ltd. 

tatus: 

±.4. 110. 

t. year 

ec, of rder 
and date, 
aSesed income 

Pvt. Co. 

CY-6375 
1 980-81 
143(3) 	24-11-88 

(-) 82,479/.- 

Th .asesbee has filed the return on 30..6-.C. Asesaeot was 
flaali3ed on 24-11-81. 	efund of Rs, 19,400/... repre:entji: 

advance_tax was nade together with intcret of Rs, 3,686/- 
ur€r sec. 214. 	Had the provisisn1 	..e-1,. 	c:: J::e 
uder section 141-h within 6ix months, the injrest to the 
extent of n, 1 552/- could have be 



M/s.35i' C:erit & Ch±a1s Industries Ltd. 

Assessment year 19-3j 
....... 

Assistant Commissioner of Income tax, Tain 

Circle, completed the as:esnrrent on 31.3. )9. -fuM of 
Is.3,00,000/ 	aici on 	aftej' cference to 
o eritral inII, AhioJabac1. So usual delay of 2-h- months has 
been there. It. i3 not even noticed by any authority. No aic)n 
has been taken against the As8istant CO1a!SISS-  oner cf Inc mo tax cab 

or Deity C.I.T. fr this delay, whe.ceas in my case action has 
been taken for delay of lj- months. This is sheer discrinthia+.j 
Such cases ar in thousands in the department. 
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IN THE CENTRAL ADNINISTRATIVE TRIBUNAL 

ADDITIONAL BENCH AT AHMEDABAD 

0. A. NO: 535 of 1989 

Jaidev Mallick 	 Applicant. 
V/s. 

Union of India & Ors. 	 ..... Respondents. 

Written Reply 

I 	C.V. Gupte, Chief C.I.T.-II, 

Abmedahad do hereby state. as follows :- 

I am conversant with the facts of the case and 

am able to depose to the facts stated herein. 

I submit that disciplinary action is initiated 

against the applicant not because of any misconduct 

arising out of any quasi judicial function but against 

the activity which is administrative in nature. The 

charges levelled against the applicant are for irregul-

antics while workin as an administrative officer, dea-

ling with issuance of refund orders. Since the applicant 

has approached the FIonble Tribunal at this stage, the 

application is not maintainable and this Hon'hle Tribunal 

may be kind enough to reject the same. Even otherwise -- 

. . . . . . .2/.. 



- 

(A) Regarding para 6.1 of the application I submit 

that the applicant joined the Incornevtax Depart-

ment as a Class-I Officer on 29-7-1965. He 

was promoted as Assistant Commissioner (now 

redesignated as Deputy Commissioner) of Income-

tax from 26-7-1977. He was given selection grade 

with effect from 1-9-1986. He has been confirmed 

as a Deputy Commissioner on 31-7-1987 (with effect 

from 20-3-1987.). The applicant has contended that 

there are no adverse remarks in his C.R. prior to 

7/87. In this connection it is submitted that fr 

1986-87 the Reporting Officer, namely, the Commiss-

ioner of Income Tax, Bombay. City II, Bombay has 

appended a note in respect of Co;. 19 of the C.R. 

(relating to. integrity). . In the concluding para-

graphs of this note the Commissioner of Income-tax 

has observed that the, applicant's integrity is 

suspected and he has been identified by him to be 

included in the "agreed list" of Officers with the 

:riving at this opinion, the CIT has 

instances involving eight company cases- 

. . . . . .3/.. 

p 

: 2 : 

the charges levelled indicate a dishonest motive or 

misconduct on the part of the applicant. 

3. 	without prejudice to the aforesaid, I submit 

my parawise remarks as follows :- 
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:3: 

Wherein it is stated that the applicant has 

delayed his approval for issue of refunds 

exceeding Rs. 1 lao apparantly without any 

valid reason. it is also observed by the CIT 

that the applicant has made irrelevant and 

unnecessary enquiries in these refund cases 

referred to him by the ITOs which ultimately, 

did not yield anything. This act of the appli-

cant was suspected to be out of malafide motive 

From the files received from Bombay it is 

noticed that the Board had desired to obtain 

the explanation of the applicant on the issue 

of indordjnate delay of approving therefund 

cases1  noted in the C.R. for 1986-87. This 

letter was addressed to The Chief Ccwnrnissjo.. 

ner of Income-tax,, Bombay The Chief Comini-

ssioner of Incane-ta,c, Bombay thereafter directed 

the Carntissjoner of Income-tax Bombay City II to 

obtain the applicait's explanation. As per letter 

dated 12/06/1987 the explanation of the applicant 

was asked by the Commissioner of Income-tax Bombay 

City-li and it appears from the file that no 

explanation se€ns to have been sent by the-- 

. . . . . .4/.. 
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applicant. Thus the applicant' s assertaion 

that he was confirmed as Deputy Ccnnissioner 

of Income Tax in July 1987 and bhence his 

inference that his CRS upto July 1987 would 

be clear has no basis. It is further suni-

tted that for the purpose of promotion 

to the grade of coissioner of Income-tax, 

Dy. Coirjuissioner of Income-tax with eight 

years regular service, if any, in the non-

functional selectiong grade or 17 years regular 

service in group A of IRS with atleast 4 

years of which should be in the grade of 

D. Conunissioner of Income-tax, only are 

considered. Copy te 	xiix xxfAxiu& t.Lx of the 

order fixing seniority of officers pursuant to 

the judgement of CAT, Chandigadh is enclosed. 

Prior to the order of refixing the seniority of 

the applicant pursuant to the Chandigadh Bench 

of the Hon' ble Tribunal' $ judgement the 

applicant was duly considered by the DPC 

for promotion to the grade of Ccirmissioner of In-

caine-tax by the DPC constituted in September 

1987 • lowever, since the applicant was 

lower down in the consideration zone he was not 

recommended for promotion to the grade of Ccuani- 

ssioner of Income-tax for want of sufficient number 

pf vacancies--- 	 •..95' 
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by the DPC constituted in September 1987. 

4&Ge- 

e'eftt 

It is tne that the 

applicant has been confirmed vide Notification 

Nó.A-32011/5/84Ad Vi dated 31/07/1987. 

(B) 	Regardincj para 6.2 of the application it is 

submitted that the order under Rule 10(1) of 

C.C.S. (Conduct) Rules, 1964 placing the 

applicant under suspension with immediate 

effect was issued on 8-9-1987 and served on 

the applicant on 23-9-1987. The order was 

issued on the basis that disciplinary procee-

dings against the applicant were contemplated. 

The delay in issue of charge-Sheet was due 

to the fact that precise details had to be 

culled out from vblurninous records, and aavice 

of certain bodies was required before issue 

of Charge-sheet. It is denied that charges 

levelled against the applicant are trivial. 

Suspension order was revoked after disciplinary- 

. . . . .6/. 
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proceedings were initiated because by then 

the purpose for which suspension 'was ordered 

had been served. 

Regarding para 6.3 of the application it is 

submitted that it is denied that the charge-Sheet 

issued to the applicant does not reveal any 

case of dishonest motive or of misconduct on 

the part of the applicaflt.  Annexure-li to 

the Charge-sheet may be referred to in which 

it is explained how the facts of the case in 

which refunds have been delayed indicate a 

dishonest motive or misconduct on the part of 

the applicant. The facts stated in the charge-

Sheet also indicate prima facie that the applicant 

was personally responsible for the delay in 

granting approval for refunds. 

The averments in para 6.4 of the application 

are denied. The work relating to the approval 

of the refunds is an administrative function 

which involved checking of the payments of taxes 

and arithmatical accuracy of the working of tax 

payable and refund due. In this respect 

the facts mentioned in the Annexure-Il to 

the Charge-Sheet may be referred to. It 

. . . . . .7/. 
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is not correct to say that the time taken 

by his predecessor or the subordinate staff 

and other relevant factors have not been 

taken into consideration while initIating 

disciplinary proceedings against the appli-

cant. The prima facie responsibility of the 

applicant for the irregularities under consi-

deratiori has been fixed after careful conside-

ration of all the facts and circumstances 

of each case. 

(E) 	The averments in para 

$iat the charge levelled against 

the applicant does not constitute any miscon- 

are denied. 
ductL In as many as 10 cases mentioned in 

paragraph 3 of the Annexure-Il to the charge-

Sheet, the refunds were -approved within a few 

days of the receipt of the proposals while in 

the other 14 cases in respect of which miscon-

duct is alleged there is undue and unjustified 

delay caused by the applicant in the matter of 

granting approval of large amounts of refunds 

justifying the inference that the delays were 

0 00 0 08/. 
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motivated. Disciplinary proceedings against 

the applicant have not been initiated in any 

arbitrary manner or with any malafide inten-

tion, but on the basis of evidence and after 

fully considering all the relevant facts and 

circumstances of the case. Hence the proceed-

ings against the applicant are not liable to 

be dropped. It is denied that any discrimina-

tion has been made against the applicant by 

institutiDg such proceedings. In the matter 

of disciplinary action, no distinction can be 

made between S.C. and non-S.C. official. It 

is denied that the applicant has been given 

any harsher treatment than that justified on 

the basis of the facts of the cases. 

(F) 
	

Regarding para 6.6 of the application it is 

submitted that a Commissioner for Departinen-

taL Inquiries of the Central Vigilance Ccni-

ssion has been appointed as the Inquiry Officer 

on 18-11-1988. The inquiry has been institu-

ted within a reasonable time after denial of 

charges by the applicant. Full co-operation - 

. . . . . .9/. 
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will be extended to the Inquiry Officer as 

and when the hearing is fixed by him. Since 

disciplinary proceedings have been initiated 

against the applicant, sealed cover procedure 

has to be adopted in so far as his promotion 

is concerned. Non-grant of promotion by adop-

tion of sealed cover procedure is not a penalty. 

Regarding para 6.7 of the application it is 

submitted that the Disciplinary proceedings 

have been rightly and properly instituted as 

e:plained in earlier paragraphs. At this stage 

therefore the Honourable Central Administrative 

Tribunal is not competent to adjudicate upon 

this matter. Other averments are denied. 

Regarding para 6.8 of the application it is 

submitted that the work regarding approval' 

of grant of refunds arising as a result of 

orders passed by the assessing officers is 

essentially administrative in nature. As set 

out in the Annexure-Il to the Charge-Sheet, 

the applicant caused undue delays in grant 

of approval to the proposals to issue refunds- 

. . . . .10/. 
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above Rs. one lakh in 14 cases, but at the same 

time he granted such approval within a :Eew 

days in certain other cases, clearly giving 

rise to the prima facie inference that his 

approval was discriminatory and motivated. 

Facts and circumstances of the cases in 

- 	question show that apparently the applicant 

himself was responsible for the delays. 

(I) 	Regarding para 6.9 of the application i t is 

submitted that the facts of this case are 

different from these in the case of Shri. 1.N.-

Qureshi and hence the decision of the Honoura-

ble Tribunal in that case is not applicable 

to the case of the applicant. This is particu-

larly so as the applicant was performing essen-

tially administrative duties when considering 

the grant of approval to issue of refunds in 

the 14 cases under consideration. it maybe 

stated that the proposition that there cannot 

be a misconduct while an Officer is discharg-

ing his duties of a quasi-judicial nature has 

not been accepted and the matter is taken up 

by filing an S.L.P. before the Supreme Court. - 

. . . . . . . 1 1/. . 
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The Principal Bench of CAT, Delhi have held in 

the case of Shri V.D. Trivedi Vs. Union of India 

that no general immunity from disciplinary 

is 
action/availacle to Officers perforing funct- 

ions of a quasi-Judicial nature. This view 

was based on the Supreme Court's judgement in 

the case of Shri P.G. Govinda Menon. 

(j) 	Regarding para 6.10 of the application it is 

submitted that the facts in the case of appli-

cant are different from the facts in the case 

of J.A. Abmed. 	In the case of the apPlicant 

there is not mere inaction or delayed action 

but there is prima facie evidence of arbitra-

ress and malafide4 delay in deciding matters 

in 14 cases, which constitutes misconduct. 

The Honourable Tribunal is,therefor not 

competent to interfere in the matter of 

institution of disciplinary proceedings against 

the applicant. 

(K) 	Regarding para 6.11 of the application it is 

submitted that the work relating to approval 

of proposals to grant refunds is essentially 

administrative in nature. There was no discr- 

. . . . .12/. 

p 
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ition against the applicant in instituting 

Lplinary proceedings against him. The 

s of the 14 cases show that the applicant 

ersonally responsible for the delays and 

these delays were apparently motivated. 

(L) 	Reg&rding para 6.12- o-f the application it is 

submitted that the full details of the cases 

of delay in issue of re.funds cited by the app-

licant have not been given and in the absence 

thereof it is not possible to make any compar-

isori. As the applicant has raised this issue 

in his defence, he may be put to strict proof 

about his averments in this regard. In any 

case, as far as the applicant is concerned, 

- the delays caused by him were apparently moti-

vated. Other avennents are denied. 

(M) 	Regarding para 6.13 of the application it is 

submitted that as explained above, the delay 

was in grant of approval to issue of refunds 

on the part of the applicant and it could not 

be attributed to the assessing officers. This 

. . . . . . 13/. 
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is a post-assessment function of purely 

administrative nature and hence there is 

no question of taking an action against 

the assessing officers. 

(N) 	Regarding para 6.14 of the application it is 

suitted that the irregularities on the part 

of the applicant are not in the nature of 

iest mistakes but were apparently the result 

a dishonest motive. Hence, these justified 

tiation of disciplinary proceedings. The 

)liCaflt will have full opportunity to defend 

self during the Iniiry being held by the 

Imissioner for Departmental Inquiries who 

.ongs to the Central Vigilance Ccimission, an 

:side and independent agency. No special 

)tection is available to any official belong-

i to any group if his actionsare disehonest 

motivated. 

rarding para 6.15 of the application it is 

mitted that as mentioned above, the procee-

gs have been initiated within a reasonable time 

these are also expected to be concluded- 

.14/.. 



: 14 

within a reasonable time. The charge against 

the applicant is that of causing delay with 

dishonest motive and not that of causing loss 

to Revenue. The time lag between the miscond-

uct and the inquiry is not likely to be such 

as will make it difficult for the applicant 

to defend himself during the Inquiry. 

(P) 	Regarding para 6.16 of the application it is 

submitted that the applicant was placed under 

suspension on 9-8-1987 when departmental proce-

edings were contemplated against him. The sus-

pension was revoked after a proper review of the 

facts and circumstances of the case. The appli-

cant. was confirmed on 31-7-1987 with effect 

frctit 20-3-1987 which date falls much before 

the date on which decided to placed him under 

suspension. This fact shows that all along 

the applicant's case in every respect was consi-

dered on mertis. No action has been taken in 

the case of the applicant which is in violation 

of principles of natural justice and fair play. 

Records will be produced before the Honourable 

Tribunal if necessary to show that all actions- 

.15/.. 



: 15 : 

taken were bonafide and justified by facts 

and circumstances of the case. A decision 

regarding payment of full pay and allowances 

for the suspension period can be taken only 

after the disciplinary proceedings have con-

cluded. Increments due have since been relea-

sed, subject to the suspension period not 

being treated as duty period, for the present. 

Regarding para 7 of the application it is 

submitted that for the reasons mentioned 

above, the applicant is not entitled to the 

reliefs sought by him as mentioned at (1), 

(2), (4) & (5). Relief at (3) has already 

been granted to him, but it is denied that 

proceedings have been wrongly instituted 

against him. 

Regaraingpara8of the application it is 

sulxnitted that the interim relief claimed 

by the applicant regarding the stay of the 

operations of the orders issuing the charge-

Sheet and appointing an Inquiry Officer may- 

. a a . . .16/. 
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also not be allowed by the Honourable Tribunal 

for the reasons mentioned above and the lawfully 

instituted disciplinary proceedings may be 

alLowed to take their own legal course. 

4, in view of the aforesaid facts the application 

is not £ it to be entertained by the Hon'ble Tribunal 

and is required to be dismissed with costs. 

5. 	The respondent reserves .jg right to file a 

detailed affidavit as and when found necessary. 	 - 

Dated this Vday 	 _,1990. 

(! oz~:. i iAft Th 
(R.P. Bhatt) 
Advocate for the Respondents. 

-: Verification :- 

C.V. Gupte 

5• 
working as..ief . . . S • • • • S S S S 

5 

in the office of Income Tax, resident 0f, •....S m • edab •• 

the 

contents of peras, I to 	 are 

)c true on legal advice and that I have not supre- 

ssed any material fact. 

Dt: 

-r tI1e by Mi 	'  
learned advocato ?nt 
Re5pondent with seoni 
Cepy a. vedjn ou 	

/, 
/ 
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ALL?
JVt 

iUJJfjJ, J: 	' 	 t. 1 t 

In resnse to the .ituee reply sthrnittc by the  

1)artent of 1rome tax t9 the i{i'bl CAT on 12.9,1990, 

I. J,1a11ick, Depxly Coiissi 1ier of IrOie tax (030, Aulit, 

do hereby s'.,qt4 ,  as foUos: 

I (1ery thtj tvetrit colta:Lried in para 2 C the 	1ttn reply 

thn 	I wris it acng quasi—jic icily in aroving the issue of 

rfunds exceeding rup s one lEkh referred to oe 1 y the i'vcm3 tax 

Officer of the Com.Circi4II,J3 .bay, 	 >. doi 	June 19q. 

J'rruary 1987 while I was Rcti1g as t 	W Co. L­  'c 	r1ge .1 Boml n 

-1p:vovall w8s requ 	i: LIlt: £ U 	(f ir the 

:'ovi 	c 

L3'5) de3ling Lti the u essa 	f r ir ' 	resl n: i 

	

0 	funds aforsajd nd th oroviic,r of s tion2 of  

uLt!i the ref\1nd itself. I was ctingon-I.-  q on-I.-  )' 	& 

ovdd in ihe iom tax I • Thi3 as pp ct f work Las been 

by 	in 	nt'j 	n to Ui r if wl 	mjnjti• tjve 

l(k .ijk 	nting of C.L. to the 0fftcer8, ft 	exixl LB.A. o 
the staff 	si.rI- other things, 

i) 	.iithout preuJi 	o the 	 I 	)i the 

rks tu th repJ 	a1 

	

A
In res •oflsc to para(A) of the ply, the 	t1tun'-r sbrrrril 

h 	Li io 	 f t.h 	inarc ut4 	
YT 'I' 1 44,  

	

i-portir Officr, as t; 	) 	 'tLu CE ted t 
& 	,r tim 	Jr 	titi-rUla

mth;, 	rf joe!t & 
the Co1wn 19 of tbF AC(rei:t 	to 	:eitv) 	b' made b; 	rie 

Cf cer out of rsoa1 ru a 	ani-iLLIs agninst him as x ie 
1 	 oh1u Ca5ts, Th sole Pwpose of this rem1ç was to 

sin pLouuio ri  which WflS ii 	lr1 for which tiLc UFC ant on th 
9th of  Septc frber, 1 987. It is 11so eubmi Lt d t hat t lw RL'porting 

L 
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cer, i•e. Shri V.K,ivstav, the tha..i CIT. BciLay (Liy ..II, 

Bombay, 'OtL his ACR for the year 19. 87 gl : Le h was on mec.1 

Tctivc at C111-cutta mid the sane has i,i f a ijr t en w: tut 

ppraisa1. The Reporting Officef was in t rib1.. harr; i-r r• .sone 

bett known to him and he did not wait for his se1f-araisa1 report 

(oforma being reived by him on 10.4 1987) which was Batt by 

him in time on 16.4,1967 to him by the Registered post and the fact W3 

th- c se '-apTaisa1 fbrm was being posted wa again hrout to 

the rotice by a cle'arn crit by Liiu. lilt way he behaved in 

serrin the ACR to the CBDT a]j idy ttbJishes h. song bias 

a, nst the petitioner to the extent of h-it3 being natic and unrea&onnl je, 

(ii) There is a fixed time hedu for a'j1J 	U ACL 'rut 

did not bother for thot and s€r!t the AGIt 1 orit befory the e tip'ilated 

This hurry can be exp1ai 	only i the r txt of is 
1' inn Lionì to harm the pctitior. 	ec 	) wt4bot, to be 

plo!noted on the basi5 of the  sz­e ACH, F 	 c 	rilles a id 

rt:ulatjons for writing the petiti ,,ncrls JLCR and for not allowing 

hili to write the ACRe of the ITO8 and the staff of Coci.Cir.1,Bcni,ay 

though he had .'orked there upto 12.1.1987. The C.I.T.,Bornbayfl got the 
Ri of I1 end stff writ en by Shri R.JUpacthy, his 8lcecsor whe 

wor.ed ez lAG, Com.1nge,I1 nmb, in that yenr exnctjy for f 78 days 
0r11/, tue minimi requir(. ment bring 90 days whcici the 

petitioner 
worktci for 287 daye•  Suji £n8ax 	of lisori 	i'n and baa 

nr galore in his case while dealing wit the )etLtiofl• 
}¼,i,i he 

co Id write the ACP 4thout receiving 
the se1fap ,rajE foro, it 

is d.fficuit to undestJ The CBDT also subs cintb 
actEd in 

hwry b ordring hia 8uOp(nsion on ,9. )d7 i, the 	oci vhich 
th€ )PC first sat for Considcjng the petition(.rl$ rotj 

to the rot of Comnissioner of rome 
tax This order of suspension we 9 

made incon'tc1liplation of diip1irir 

order of SUspenjon 	

y prce€jngs as CBDT ssed the 
with 	considering the facts tt the pettjcner 

ns on 
nedicJ lOnve with effect fror 1.8.1987 anc was not 

in a 
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position to interefere with the pceiiLtiary :L q btigt r, an- 
fir,  he wvr staying at Calcutta - Id r hov town 

iii) The lettar of the C.I.T. dntI 12,6•19 	COVC only 

buL th c1nrgc.hc.t included as many au 1 4 c - se. and for 7 additional 

c ases no charr e was given to the petitioner to explain the 

circumstances at any stage before the issuing of the ehrge. 

That itself vitirtes the whole diip1inary prcieedings and render 

it ab irdtio void. Ls redards the reply to th letter t.12.6.1987 

.rritLpn to the petitionr.r by thF C.I.T 	mbu titi_T 	Bcbny, thu 
p(tti)ner has to state that the petitiwier h 	riit i a l.ter 

t tk Comissioiir of rometax, Boabay City-Il, Bbay, for 

-ioplying the petitie her tith the necessary rt cords o' sen1ing 
detail..r,d reply as the petitionr has already hmi+j reply 
o th- 	 of Income tzi ex 	irg t -  frc 	tnc 	uer 

which the delay ccc teed witut prejudice to Le fid.ng 
 of 15Ponsibility 

for the same 	A co PY of thr said letter dt. 29 th June, 19 87 was 
c-ndorsed to the It 	

for cpljance 
'file same records were not SuppliEd to tie petitioner th/ough 
the Ptitifler WS sitting in the same building and working as 

	

Rnxc,Brnbay. So far as th
fj

petit,n 	cünc 
h Coull-A 

tka'ow no more light w1thot being p ovidec' ,c. h rord., 
for 	

the pctjtjoflEr di charged his onus by : Liri the 

Let uer to the coirnjssner of Incometax, Bombay ty-II,PApba •  It 1.  
8CbAtted by the department in the reply r,hat 	petijon' 

.-Ms confirmedin the &Tade of ssj 	Co:ijsaj n' win' effect .toni 31'/,987 Find he was dIVan th(- 8ei€etx 	!th •frt  fr  
1 ,9, 1987 Both these roC eases rEquire a )PC to be hold whjuh 
probably ?,as taken plc in the 

month of July Itself or in Jun 1987 
t tht orJjest, When the DpQ had taken place 

±fl 	 , the iptocat 	le. c1udin the ACR forF 4  

19'Z-e7 were  taken into Conde fation  



and the DPC has not found the ACIt for 19o7 ab adverse, otherwise 

both the conftrmation and 8election gr&de would not have been 

conferred on the petitioner in thc onth rf July 1937. The eocallei 

Lecondtvt which was known to the authority before the petitioner was 

crifjrned 514 rcnoted to the Selection ('ade and en it must be 

taken that the lapse or ziii c ond .c t Lhaij I, et u condo i . Any .t'ther 
penalty cannot be ipoBel. ReferexL?e mya kindi/ be mede to the folk.w g 
da,jsjons: 

L. W, Mid4ston 	V. It P)4r fair - AIk 1925 CaI4 67 
Lal Audbrajaingh V. State of h,. 1968 SIR. 88. 

(ILL 1I7 MI?0 284) 
Collector of Customs V.ftebati I4.,rian 'hatterJee 9(2) 

MoInrned Habibul Haque V. Uie n of India. 1978 
Union of Iii&ia V.Mah±n0d klabibul Iqne. 1978 ()SDL748. 

From the reply it is strongly 	pee ted that there might have been 
some vita* is3ing links in the ate tement of fct ts e'vixtent from 
the reply and* as v18ualia d by the sub at.xent ordr of suspension 
and charge-sheet iaued agt Inst the petitioncr. Th'a is also 
amitthd by the petitioner that  the  Uonible CAT m call for the  
records maintained by the ClT in respect of viçLl e and th! 

originai ACR file contaii the petitionr...R8 	 1986...137 
iv 	Further in resrect of both :urrtr ani Selectn 

J er; 	io5jflc 	lr prrcc 's riec 	iy 	the S; n 
rn 	

e r Jtily 19" thoch the n 	: 	 •• 
M 	1lcviJ 	OT i 	uir( ti ti 	 : •irk tne 

16C.1 Pllflrr y 	uthHr t y :ncJ  I t i 	cIirned thHt t 	rJ+Egr ty 
Phrrr 

 
of 19 of the PCP form P01 19687

there before 
thE 	Pothoi ity. 	It is riot understod 	

the v1o1prc 
L 	9IVCfl to the Ltt flL. f 	h'th Confjrmtjon  

ir rt. nr C;r-IdC, it . 	.el 	nJ imu reiuIrjng a lot of 
x  F 1 	t -  nn 	h - thE- Dpr rnent 0 	ThE reply fl thi 	I C 1ect h 	COnCE Jjç: more than it h: 	-p 	ed 



• * J • 

In this ri rct the dt.c of the or icr of sw Pflsic- 

i.e. B.9.19f7 the very cy or, ,jhicl 	JPC fc': th p:'omcticn 

tc the oost of Cornnj 	on&j of,  incci€ tp n 	s.i-  for cor;j- 

dertion of the ce of the pEtjUprr fld others, is vltFIlv 

ipnrtnnt, nd in fct, th 	.id DC rEcomr'enrjed the names 

ot 	(sixty thrit) A 	itnt [onr:i s F ioners ihcludjnr 2(twenty 

nine) nfYrrrc junior to the Ettjflner ps er the seiority 

list.is on F thSrF. rnber1g8:1 (vide order 

P.r.Vi,o\,Frneflt of Indie, Ministrv of Fince, Depprtment Jr 
R vrnue, 

 

New Delhi 	9 at-ed the 4th Jonuery. igBP,l  

vi) 	it i s vehmentl.. contr i t, F d  t,jt  the 	'tnriti 	n t 
u v n thounh the pe titi 00cr wr cr'n1tier ed y th rc for 
'nt 

 
Of 	uf'f'i cient number of 	 N 	untr-r ", it i 

Epr th.rt the. promotion h 	been ni en 	t rnny 	9(ti:. 'ty n 
n)le-) juniors 	per the Se- flici'Ity Lt 	td 1 	ho o: 

3. 	in respon5(7,  to pr(B) of' tu reply: it i eubmflt: 
t.Lt 	h€ crc r cl S U5pi 	11,..c.1rA7 	 on the 
fl 0 titjnny on 2:,91qp7 	thE chrce shc.et  ditd 1.2,19 

- srr VE d on the PE ti tiom- 'r on 9.2,I9PA, ''id the deley is 
EX[ I ned bECU5E of the volumjnt5 I:e cor 	to be considered 

} 	
fr fr,-rr!ing the chrpp, it is not at ai corect t

o  

tbt thpr rrp vojuminouc rc eoi de- , 	The de 'ev in respect 

' univ hp horn rriont ened ir 	i oh, 	 nd t 
r d dirfltc Consisted cf thu 	f ii 	ct 	u1-:no fr,ri 

mu C4.f._5hcft5UhlCh coUld be proyl 	 jti 	fii 
only. Nothj00  is fr from truth TbEO the Cl'm 

that the charge sheet was o 	led o t 	CtI qci - o ti 'ough t ' 
C'lUininou. rucorcjs, 	WhEn rH pty L' 	r P111  	 the 

dq .n tine-  nt for rrlovrnt 	
em the listed ducurn nts, 

hr I!r 	ri urn zcjn> C1jL, 01 thr iç flnts 	of documEnt5  uhich 
somotimF' s

ony nod orde- she- t 
CCfltni0 22 pmEs be ne- re lnvnt fj cifence 	It i 
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It is submitted that tn cieji'; uns unusn4 ond it ups ct tRe 

inLtPncrs of the tht n Chjuf 	 -ic 	Shi 	W. 

Shrivstove who WES hving some pEiaonal orLdcie agpinst the 

pi ti tjoflEr PS airend" mentitiriec 	11 is sloo sdhrltted 

+ht the chpraeshurf UPF Sel VEd in As itit one 	on 	:, 

£- fld thu susrensirn crdit 	rc':*tc nj 7.78E, The ci 

is not c x1lpjnc'd A Al anc 	t 	 th, 	the chargr 

peiCi cp LA ji p1 01 uutidv Pod the du I n 	tis uti 1 sed n 

instrument of tOUtUrE at ruti y s tne 0  Firstly there us no 

unlid crond for disrip]Hnnrv piocecdinrs as no r,iscondoct 

I YPS committed by the pets tinnEr. Si cni. y 9  the order of 

spensi in ts rEunkE d Pt thL steEt uifl of the authorities 

innn nt ii thu FP rvice ni tb 	chuue sh? t I,E 	on 27th 

IN n Lhciu was innrdirtntc dnip\ in oprJ Lng the nubsittpi :e 

3lU2flcC th/nunh the order for s ih s: s st.pnce 911ouprom  

s ht'id havE accompartEd thc ordpi of SusflEflson 'sper OF 

TUIFT frmun by the U1 b,f 	WE F A 	LE 9110j2nce 

FCid pItij more thn uiq.t 	s 	1l: 	morn than 

t hruc rrrinlhB h-d ci 	t 	; 	t; C 	 tf' CTi) -C 	jf Sn C 	un 

vi 	u YPS Macy Ul t.' 	 the 	s 

) 	
1rut1 Liii r"No, 	Thus P11  tnu ;!ot.inre trn b: the authi — 

i i 1ES sincr the order of susrPnsion hPvF been found 

disc! i.minatinn,  biased and iI1p1 and anainst the ruics 

Irumrc-  bj the Centrpi floucinment, 

.(i) 	In rrtpune to Pu]i(C) uf lie it Ply l  It is reitt j otEc 

that the charne eNot does net jFvepl ny r'i5ccnduct t 

:l1on) y the mention in the uh 'c 	 ti t t h cip 

of'Ir hpd p dishonest, rrctjvE in eipvinn 	the tuHri; 

is riot. Enouqh, 	Thi hc:ritb]e nup Fme 	i t has ft scussed this 

aspEct in erupt detpils in W.Mr,'i 	 in aa.Aimedas  

t ate ond the 	 th,Li; 	'vii , 	 I i  I' 

hn\r tun r P5c E 	it i 	ruhn 3 1  tn tF;t tb:, 	'cmin' 

9  . 7. 9 
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relied on the definiti on ofmiscendurt a 	nenti uie in th 

St1 ruds t 	Judiria] Dic.iunM1y which hCE be(n found 

umlclipble by the Supreme Court: nd it hae held that the 

definition of the misconduct as above is not acceptable 0  

Once aoain, I pray that if there is no distinct charoc in 

the enumerated rules there cannot be an,  micondijct under 

the rile 3 of the CCS(CC)RuE 	Rule 3o a neneral 

nature- which pj(ivideF, that every member of ;crvjcc 	hl1 

at all times maint.qjn rbsolut€ intecu'jty p'd de'crion to• 

duty. 	The jucF:ment in Kalrp 's c i 	b 9  L 	 V.pject 

rncl Equipment Corpoi-ti00 	 had iiade 

it clear that rule 4 in the conduct uie 	if P & E Lorpn, , 

uhich if,  almost simi ler to cij. 3 uf t 	onart 

ap'lii - t1e' to All India service and Cc ntrol Clvi] Svic 

spc- 
cif ic s norm of behav our hut does not specify that its 

vii lat ion i r misconduct. 	Uht Is pertinent here is thai: 

arcrj nc tn Valra' 	cpc LhEre misoonciuct ji thout proof 

enai10 penal consequonces, it is oblintor.y on the 

rmn1yni ti 	cify nnci if nCC(-- r flY define it uith rlrrriainn 
I 	iij !C Y 	thnt 	in exr)()it. fritu jritrr-t rttr i mny net 

) 	be COfliOuflped as misconduct, 

i) 	The principle5 that emer 	crom these d$15jCflS 

can be identified as folJo,JF-: 

The rules that euer' Go;eranr1 sErk ant .Ji 

emp]cye of ny corporaticjn shall at ;i -. time 	maintain 

nt erity ond devotion toduty and siialj do ncthin0 which is 

unh ccmi no of a member of the ser vi ce or 	phli c servant 
l 	

ci nEraleXPectation of a certain decent behaviour 

and failure to keep to such hioh Stendrd cf moral, ethical 

or decorous behaviour b\' itself cannot constitute mjconduct 

i:condtict uich, 	hrri 	i oci 	i nt:i 1 	r-rlr1 
cín 

 

CLIF,nceF must be de fi ne-c 
 

(Kpiia'r, (fur) 

op. 



In \hmed's onse the eour h- oi tc k*t mere 

inc P11 nimoy 2nd rrinr of judrrmerrt do net constitute 

misconduct, 	In Keiro's cose the .prom Uurt hPs observed 

th0t it is not proper that public eerjrto 	oi.ild be exponr 

to the vnr'orie of subjectiVE (- vo). tHr .nd !hnt in 2 

jven c.:ntc xt 	ould c., onstitUtE conduct ube corninç1 oP 2 

runt. ivvrnt to hP t r 	 ml oonduct, unrild c, xpot— C  

ijoy 	- nt. nOr rdh]r tn I iniupt flfl. 

In Clax LnhortoiEs(1)Ltd. v, 	ru sldjno Off icet' 

Lohc1ur Court 1F4(1) 5CC 1 It is held 	.5 cbjectinnnhl 

i 	should those I e any ex—post f 2 ctn chnrh th2t sime not. 

O1; , 1 	IOn 	comrrir 	or, nc i ihF-- rr N :rW to tF onum 	t e d is 

n nu tho 1 	in j nc nridu ct • 	1 hi en 	1. y r i 	' 	I o r 	inc i pj 

uncorlvinn this, uith rospect, 	ppiirs tc b 	that rio one 

con be nccused that by any octs of oriision orcor,iisFicn, 

ho hn- cumin! ted misconduct if uni T p' or to thi 1jr cc 

rcdont or rhich the chprct Is hrcI, trie oct 	' c.ommis5cn 

o 	cini s I ii hon to the knorJ.ero of the dli nc'urnt bc:en 

jryi d 	hr on nr t. cii mi sr:rndtjct,. 

6-410 In resronsr to poro (c) of the 	it is submitted 

it, bns 	irrpd\' boon st,ted in the onr ]iEr pornorrrh 

thr.t the n'i conduct ps mct.I cl nsd in the c f roeshcot. is not 

misconduct noper th drci0ion ci the Hiohst Cotv't. 

fflUt.5\, 	Nn.,horn, .fl the, 	:h,- oo, 	t jS 	€ cif 4  c'i ' 

Or nt rflr d 	ic.h mm F conduct hns bOLl, Urrt n i 	c d 1' 	thu rct 	— 

t, on I' • 	r re qunti no iron the r uic 1o ik 	door net nnkc 	r 

octi on n ml sconduct ui thit be no L ok-cl h v t.hL f 

T hr do I hul c n f orn d to be 	cnrì, L. t u . tb u t pr upt 

VC f\flc oil j 	OnE.1h1C for .Io 	 j 

,iprv dct.cr'mrinotjon of rs>r 	for delrvi.io 



ii t 	the mFrt tOI 	,ncl t IL OH U 	y L 	tOO 0 5 pr tE (J 

- cinst the notitioner 	1c:ne xc.lodino others jhc were equ11,y 

r ron ihic . This is sheer ciscr imintiin ninst the 

c tit 41  nnrr. 

cii) 	in i c s P u n F e to ra j(D) of the re-ly, it is submitted 

°' 	 ( f 	nd '. ; noth5n 

ct 	—jud.ici] fijnctic 	 tHí 1IC 	It i 

ttrd tht the IC 	functn i ict imiteo 	SEE ti 

[Fthe npt1c1 nc.curcv nd pnymen1 of taxes • He hs t 	uk 

t. the escc meOt frum the 1ud1t no1E End in suib1e 

E he hs to isue instructions for cnce1i a tion of the 

ment es per the ITUVIE3Ofl5 of the I.T,ct. For doing 

cu 	hr j  tiC must find CLJt the fct 	enci 	11 r€1evnt rrtoi p5 

uti usc d for fin1isrtiun of the 	srs cent. 

r  ) 
	The mit 7tinn of d scip1inry roceedinr in ths 

CFSE I - 5 ciiscriman'toi'' ii ntuE 	f : 	bi 	:ccrtrin  -d 

nr 	c 	c frrnie to the I v c 	 PC w 	r 	ept;nne

LCi 

 

tk 
4 H 	cr 	I t u 1 U • 	in t h i 	fl 	 r 	 , 	id j j ie 

tiontcn of thc Hot 	Tift 	LPT t( ni H tk HE rs' in ?1 in 

nncxurc II of the chro —hcet, in ti 	ise 	 om. 

hipiinr (To. E.P., it i 	en 	. 	r 	cT er 	s pCHC?1 r 

ince 7 S L,1c5 uith the tLcn I(T 5hri D,neru1, the 

fl t i. t J [fl[ Fs prrdE'ce s or, 	h ch u 	put up befnrc the 

eni r co l 1  .7 	FitThe do I a vn1rcrdy nerured in this 

more thun tuo nonths but tho n ti on ous tHen 

rinst the IC for the sme1  This is 	deer disErimin7tinn 

uti ch is esth11hed on thi basis of t ie c -,,rrE case for 

hi ch thc potiti r nr r hs t een L:hroL 	-if etd 	Then 	in 

thi 	o1 	crr du 	I' 	Uh ITO dr1yld 

Utj 	fInch. 	T h 	f p( I 	:rccirht to ti, fl(it [CI cf 

LIT, E3orbny City—I I, E3onbv 	cine 	to; if 	ti ui has 
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been tken rcrinst thc 1,T,0, ils , 	 jc 	1sc utter 

(1scrim)nt'on. 	imilory, 	reference m2y ;<indly e 

n;) de to itim No,2,9 iUi 

The pssEment ps allegedly made 	 of tne 	T,Ao: 

on 26.7.1985. 	Tli ITO concei ned loroot to enter t h 

pSETmeflt in the 0 & C Register F.fld delayed the refund 

ti1l it 	-'c referred to the petitioner on 2B,1986. This 

inirclinet 	de my of wolt,  thmi a yeni for i isu1nç the refund 

hr been overlooked b' the authorities even when it ups 

brounht to the notice. For this delay in issuing the 

refund, huoc amount of interest u/s,214 Ps been peid. 

H0w this delay can be absolved while deny for a f&w months 

n the part of th6 IC hp been 	.' 	Ct matter of the 

chnror -shff t. This is nothirin but sheer dicrinination L  

nd this oces to prove that the rscil.nary action was  

initiated solely on the. basis of e hia 	nd patie) attitude, 

Thee are other innumerable cpee, whe'e de1a fol 	ssuin1 

refunds are ignored and such disiimination is contrary 

to justice and fairpley, 	It is not €nouh. that justice 

I 	done but it should apt:eai' to bp done an well. It i 

noE;dlc as to say th- t due care and impartiality have been 

inored for franing the charne-sheet aoainst the ptitioner. 

It is clearly established that a biased mind was at work 

nd no amount of incongruity could 	e move him from 

the foiccinf,  conclusion, This w 	FIJL 	j becaust of th 

ut. terlv up5u5t:inh le suspe risi on which L 	rcud to be 

folmoi.Ed b' a reoiilpr chaT no-hi at a uer thuoh tie 

mate i- i aic used in th pi rce 	w- re i 	oeruate 	nd 

unaubstantited, 



•1•i . 
I I 

In response to py'era () of the rly,. once pram 

it 1E subm tLE d thpt thEt& S 	nc ii rnd ct n oivin 

rrr oui in certain cases qui cke' 	t E uthcr cases 

ii thntt. ii 	n 	n,1, querir. 	it 	s 	LII 	rci1rr that all. 

the DIders rpsCc1 shold take cc tl trn • 	Erch cneis 

	

separati 	sz uc and qo stnJrd LatiCi s mntc,nd in Li 

reply is possible in the de ;rtrT?rt. 	.f fhe ITO is rc i 

iith the question uh': he bas taken one dpy for passino -in 

order nd 	month for pass inn ahother. — this is neither 

reasonable nor fair. It is seen tht in those Ifl Cp5CS 

the time taken varies bettiern tee days to 19 days, 	The 

compar ison between the&F,  group of cases kind another qroup 

of cases chere del 	has beo found mor. may be due to tr 

obli que ii ferenee that where apuval . 	qi en qiicker 

th(-re as some element of per or a r 	ut thi. us ne cer 

tt 	Ch - 	- 	rJ nst me and the 10 ces rofj red t') cnno+ 

he uti) i sed wLthout IJLOp1;j jpijf' i itIc 'f .he cises. 	This 

is ah &ihstanc€ of VatUrfleSE of' ti' 	 iid thti geflx' 

nature on ihich the ch,?ioe is hi,ord. 	The 	p't5. cione: 

ubmjt.s hire once acain that the iiscip1inr y roceed.-.rc 

} 	
was njtpted on n o grounds at li 	it ups mainly be LLSC 

of the personal grudne rind for ulteri or 'otiue, 	Shri V. K. 

hr ivpsta\ja the then CIT., Powbqy City—Il, Bn,bav hpd 

taken over the charge of the Chef Cornmissioner(Adm) 

Bombay with effect from 1..1987. Till then no action wAs 

taPen 	int the petitioner thnuoh thc pllPod rnisconcJuLt 

uaE' shire already as noticed by him .n september 1986. 	t 

lb riothino hut ilscrjminrtn nninst the petitthner in 

initiatinn disciplinary procedros ,hvn ji; i eeen t;'r 

the sirnilai misconduct has been rvjoi- ked in the Ca5& 

of the petitionc'. 	 s we Li. 	s in ti E 

of 	SUCCES ors. 	Por€ over, 3.t :'.s seen thpt 	3810 

cfIcr1 har 	 .actecl in vir- lation of the rules end 

.12. 



reçulations for uritino aiy ALR & the petitioner For the 

yral 1986-87 nnd for not n)lci,jnr ch 	'c i 1t r ncr to urit 

theCRs.of the subordjntes uho 'ct-  'rjjkjn und 	the 

petitioner for the requisite period for that purpose. 

This action should also be considered while adjudicatino 

on the issues of discriminetion and bies raised b the 

ett'nnEr before .the Hon'ble C\T. 

i 	 P 	the di sciplinory proceedinos hVber n initiated 

:fl no or nunds rind 11ith • Li rre ci rind clo&fd m4.nd the sjme 

OU i )iable to be quashed h the Hon'hle LIT. It is also 

eEfl that the disciplinary proce di1 	t re .nitipted pdnst 

the peUtioer only to stop his prornotlbn, DPC for which 

at on 8,.1987. Th 	department cme 4;D with the order,  

of suspenirn pesred on thL tame cr-i 1111  5 ,t,- oppeo the 

p! ninrticn of the poti t.jrn.r in 	n •it rru'i I) If api 

manner 1  AE the suspensicnand.the disciplinaryaction 

thereafter hpvheen 1 cn the report of the'th,en C.I.T., 

Bombpv City—II,Sombay who Jas havino per'sonal arudoe and 

antrnus pcipinst the petitioner. mainIybrcause he belonos 

to the 5cd LJir C.tt3Ltmj 	 it,  evident from 

th hi 	,iint nd dj;crjr.juticn nlett.d ut to the petitioner 

/ 	by the said CIT in apryin9 the rJihi.ous methods including 

follou up and buQoino up the tC33phofle n the petitioner 

in the Jast week of July 1987befcre that th petJtioner's 

self apprisp1 report for the yerr19e67 W9 not tRkefl 

into consideration for uritinc th ACR nd aca.i he 

not. nhlnitri to rite th ACR of hi 	ubordtnte stpff fc 

the same year. It is submitted Thpt the disciplinary 

rcf,jon in this particular case should not be e.11oud to 

continuF Ps the same has been initiated on the nrounds 

which hr- '- een found not fit for such actions by the Hon'hle 

tuperne Coit in the 	 of 	 and,.L.Kplrp 
P:(1ji1ç} FE:.: li€r. 	1 	h; 	turn 	ci'ir; 1 y mentioner 

that such lack of att amino the 	ic;ie-.cy n 	fpI]s unde 
I -, 
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thr cc-  ner'l rile 3 of Cc5(Cci) 'ules, may bL surjeot rnpttFr 

of AER 	nd how it is found frrrr th reply tim'; p mention 

hs hEfl mpce in the petitionc- its 	P and c-he 	uisLip!inery 

prncecd fln: 	- suprrfluous, uni ist .rd ut'- .rly d:sproportir- 1 

	

d to thi offence crrnIIitlEcl h 	tk 	tjtj(r) • 	i 	i 	pi 	'J 

thpt enounh punishment hps alicpd ,mposed in the form of 

suspension for c period more thnn 10 months with only 50% 

of the ppv s subsjstpnce llnupnce u1thut any review 

by IthE discip] inry authrr ity s sn.isced in the cC5(Cc) 

Ruj c-, It is Plso brnucht to the note oc the Hon'ble 

	

L Coul  t thot the sJbject. rnc-tt.ir  i4 	the dicc} I inry procrLir 

is the deiy in issuinn FpprovRI f'rr rcfun:i v- i'yihcj 

bct 0E n 1 months to 8 months. 	\c 	:r.s 	:hic 	lmy, it i 

submitted that the submjsfáncs pilrjiper in th 	/ 

crc has been delayed for moi 	thr J mi rt 	.tnuuo i the 

c-li cir 1 in c-r y outhor ity or: cup1 tC 	1 	 tic or1-r f c 

1i(;Jth Ihi tit t t i8 

fccnd frnm th ordEr dt.i,1.1Cj 	- rrstortjon of eñioritv 

of thF -etitioner es p result of the Hon'ble CAT, 

Chrndioprh' Bench's order in QP No.173 of 186,,\thr same 

Crc-icr 	c-c- r€ceivrd by the Ct3DT in 	ly 167. 	B- th 	L 
ciui hc 	lcen pnsed after an inordinate dlpv of more 

hrt e y°  FArn, jE op c'rd i 	 I ntc ríst cf the po ti tione r 

in i f spec-- t of promotion to the next h3 gh 	ni Pde for which 

DPC st in October 19, (for the e. 	H f seni ority. 

the flrtitInner ua entitled to be crn;idercd by this DPC) , 

in SEptE. 	1987 and then Pop in 	anp 	I0H. 

1 ti tic ne 	not yet l:PF n promet c thu, h 	jur iors 
H in p1 unotici tiptci thi '1 	or 	the 

year of rcruitment bi:ru 

lsti tiE p€ tjtIonr• hpF  au E ci 	suf cri 	hc-vjer penalty, 

h n'ili.r inn and distre. In addition, it is submitted that.  

..14.. 
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the potitonir had to delay a mcjr c[4- 1,,ticn for his ife 

for flofl—rICF ipt of 	ubsist,.rc 	 rco r,nd s 	u)p- 	ly 

on 11th flctoh(j 	1fl 	 it u 	,th. 	pttj1rte1' 1-1 

1) le gal usspensi on and subsi nunt c:harrr _shreting and 

their multjarous eftnrmEth1  Sn it is urnentl y prayEd 

that the disciplinary procE dims ma kindl b qup;bEc 

b' the Hon'ble CT Ø  

In ii sponsi to pari(g) 	r the r€j l, it is 	obr.iittcd 

hH Ho chn ni8h t. hr, Lion s r d ull the petiticnE' on 

and the appointment of the Inquiry Officerh9 s been 

made on 18,11,198E. This delay only,  1ndicats that the 

disciplinary authority 	ot 	nt to f!nalise the procee— 

dinrs within a reasonable time. The First herino h0 

nkiri !I]rr r0  f,11i, 19[3 	only wHch 	I)7 tr 

the 	iii c 	l I nor y pvoc or d n no 	t I t a ko wuch 1 uriqe r ti mE and 
it 	

jli he a denial of justice to the pet.j t.joiur if he 

asked to go for the altei-ntj 	reirle.'(11C5,  c;rov&c ed by 

thE departrnent1 machinery. Tc SE ind 

cannot co on Endles.ly thereby jEopardjnc. thE whole 

coreir of the pettiin,. He tins only a li le more t'n 

three 'a s to no lefore hi ritji ment in may 1994. The 

HonOt-le CT may kindly edjudicte on the points raised by the 

petitioner in his etitinn 

i) 	
in response to paia(C) of the reply it is submitted 

that Considering the Special circum5t.Ces of the inordinati 

cii) ay intent i orsal ] y oeuse ii by thi der 	nio nt at r ur -r 	t of, 
nce 	the oi:der of sUcpeflsjç;n 4, t8,;-7 1 thcl HOfl'bl 	CT 

may kindly take up the rnatte and ras uhateverorde it 

deems fit without kep.ing the n.ntte 	pnnqg Epdles i • 
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90W 	In resp,nae to Para(H) of the rep4, tLe petitioner submits 
that he acted qua8i_jnidjca1,y, raised le+ant aid valid quer±es 

perfectly within his Powers aId Jwiadictionajgd to  him as the 
ILC, ,Cos.Range..II,Bbay, The delay as claimed was not undue at all. 
It was pfecty normal and the in terpretation to the delay given by 

the diaiplinary authcrity was ui11ed for and entirely unjtst. It 

is olD e again stated that before taking etch grave actioh, the disc i-
plinary authoritr should have followed the simple dictum that Njf yu 
want to penalise somebody, you must first fix up the reapongibjlit,. )L 
has not been obeyed at all. This has been recently discussed and 
approved by the Parliament in the case of the death of Chief Justice 
of India in London whereit was alleged by acme methez of Parliament 
that ft.KQdip Nsyyar, the 	Commissioner of India in U.K was 

ialy resp,najble  for the 4a delay in giving treatment to the Chief 

JUstjte Mr.Savyasschi Mukherjee - and he should be suspendediediately. S 

It is evident that this fiabation of res onaThility in the petition' 
caSe was not undertaken at any stage by the authorities CoMerned, 
ihzas a denial of natura' justice  to the petitiori and i.taatjon 
of the disoipjjnary proeedi5 was ab..injtj0  void ando liable 
to be quashed. It is also attsd that the cOmP8rison bet,een a Certj 
goup of cases where the approval was givn imme&tatejy with other group 
of cases where arova1 was delayed does not, ipso fecto, bring out the  I 	fect that an Offence has been cot 	These two  gro ' UPS of cases 
can be Juxtaposed only when the Petitioner charged 

that be gave his 
aPWOv1 in the first group  for some personal gain or 

benefitaid the delay J53 cau 	in the later oup for e h benefit or gain which Jft not fort?coming. Otherijee the alleghticn is based on plreisnjj and 
which is not sustainable at an, It  is iong  to say 

 that. 
apperent y  the appliant himself was responsible for the delay without considering the facts and cfrcate es of the 	"eeinzgin mind the latter 

was eing put up befcge the applict by 
	ipect 	th office staff for hi 

at all 	

and the conibutio by 	epeopl. has not been 3onaidered while framing the oharga...55   , "airwt the applicant 
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1&.i) 	In response to prara (I), it i 3 !Ub1j ed tha, the case 

of Shri. M.N,Qureahj has been speifica] mentioned hec....us uIei 

the similar cjrcumstares the CATIs aci!cjona1 Ben at Ahmedabad 
did not allow thQ department to proceed with the diip1inary 
atiQn egainet Shri M.N.Qureshj though it was claimed by the 

department that in as many as 54 oases the as8essmts was completed 

jeopardising the interest of the department. Apart from the quai_j, 

jdicia1 part of the action as mentioned by the ajlicant it is aub. 

mitted that the applicant was a fairly senior ofLcer 4th a statue 
tir%i he should have the irieperxience of dociding,d.thin  his 
discretionary powers where c ertain queries shouu be raised in 

respect of certain cases for his satisfaction. that the asSessment 
resulting in ref\mds has been co leted correctiy in accordaie with 
the provlsion8 of I.T,At,1961 It is 2ever e4ted that the 

general amnesty should be granted against anv action done by a 

qua8i...jIiej4 authority but 
bauae of the special nature of the 

eircutar ee  in this caee it wargued that the discip11.y 

action has not been validly initiated, it has been Conte8ted by 
the applicant that r miscondt has been 

cotted by him by raising 
relevant and vilid queries and delaying the apiroval to reftths 
till those queries are met by the Inoze tax OftL era, Rejiaxe 
has been pla'd by the petitio1. on thj d6ciaLc.ia of the Sujrema 
Court of Idja in the case of J.A.AhmEd ai A.Loxalrafor ti is 
1rp,ee. Ruther it has been mentioned that the decision o 
Hon'ble iribunj in the case of Shri P.D,IQiarjeiwai v. Union of India 
(O.L.No,1 	of 1988) anoth DY.C.I.T 	th 	same department 
has been relied upon as the same.  j squa.rej pclicable in 

cO8 •  The main point  of the appljcantta submisd on was 
that delay itself should not be the g

rounds for the disciplinary action 
without linking it to any peracuel gain or bene.t obtained 

by the app 1icat, 

17 
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In response to Para(J) of the rep]y, it is submitted 
that in this case aimijar

conditionsaà in Shrj Kharelwals case 
are prevailing for Con Eidering the actj•r, taken. It is not only 
9unsi_jici4 act i4'ijch has 

been Rtreaacd but re1iazre has been 
pl&ed on the aspect that the mionct.as 

 mntj,nj in Thje 3 of CCA 
C CA (CC S) aules 	± n genera' nature and that c aa be sub ec ; matter u - 
ACR for  the year, 

but it cannot be the subject m&tter of 

plinary rroceedjngs In the petitjcners cae it is now stated 
by 

the deparf,ent that because of the delay in 	ra'a1 to r€fwxl5, a mention has been 'ade in thep01 the pei', 	for 
1987 to the effect that 	intej was doubt 	a 
for that remark, the 

Fomotion also haa been denied 
811 these are 

more than enough for the so 
aU€<j ULOZX1ct and COfltin1ie of the disc iplinapy Proc eedings has got no valid reason - thi s has been 

Pr'eciael,y observ-& by 
the Suprelne Courtin J.A.AhmE,.1t$ case, 

In resPonse to Per(K) of the reply jt  Vah  
objectEd to the co 	 em=tiy 

W-lusion that  the 
appliLt w 

for the delay and relia e  is  placed
On th de tails submjite,d in para 

	

J pare 6.11 of th pejtj0 	
ThE reply hast 	

the  Petjt4onar  ,s  

	

contU05 and thj8 gen 	reina does 
not cnovert his bubmissions  in the petitj0 

In 
response to para(L) of the re 

full deis of 	 y it is submitted that the 
the cases where refund has been delayed 

h in the annex,, fl e to the Ptjon being anne 'eL5 an 	

e been ven 

d it is not °orrec t 
to say that f 	

deta1 have not been 
ven In addjtI0 instances of delay had 	cited 0jm

the 14 cases 
thseivec 	even in the  

and 
there  has been Clear diaeminat± 	

it has for thich ong  d.iSipijnary 	 b€ 
 proc eding 	o 
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In respnse to para(M) of the reply, it is averred that the 
delay caused by the ITO was inreBpec t of the xefand only and this 
elay on their pert cannot be igzx)red thereby nakiig the charge 

discriminatory and unjust. If the delay has bee n committed before 
r(.ferring the ia:er to the applicant, the delay also should have 
been trcatel in the same faakion, and it has been epecificafly 
pointed out by the applicant that the charge was discriminatory and 
unjuat and hence ab-inJ.tjo void. By ignoring the 94 first delay 

by the DO in the very same cases the departr4it has ated against 
all ncrms of justice, equity and faii'ay and aE 3wh the charge is 
bound to fail. The compartmtnf1188 0 s made ty the reply goes to 
rove the poitjj discriuin+y atjittie of the authorities who are uSin€ 

double atandard for the same kind of offene comv.tted by the officials 
of the same .or equal status, 

In reply to pera(N) of. the reply, it is 8thiitted that  so ca fled 
irregularities are not grave offexee at all as has been de.c ted 
by the diecip1inry authority. Moreover j, the attrjbutin of 
dishoneat mo1ive has not been borne out by the facts mentioned in 
the charge sheet, The repetat.ion of the word 'dJsh,nest motive' does not go to Sengthen the c harge without supporting it by specific 
instarres It rather shows the biased and closed mind of the 

j di8cip1iry uthcrity and te baselesansas of the charge. The 
contention that the applicant 

will have full oPportunity to defend 
himself through the inquiry being held by theomndssjor for 
Departmental Inquh'y who belongs to' the Central vi.?a_ 
anj independent Agemy, cannot be the reasons for not Imitting the  petitioner 1 3 c ase. It is BubBlitted that the so cs]jed other remedjea as Wovided by the inquiry by the con i8S1ox,r fo' Depe tn2ental 
Inquirjes(cn.1 Vii1ae 

COztission) are but ±Uuao. It is also 
submitted that the petitioner has alre,~dy been pen teed heavily as a resujt of Suspension and diSeiplozy action. The Pr

omotion is  de1ayd for more than 4 years and his juniors belonging to 1970 batch (his being 1965 batch) have been praoted in e,1uajon of himself, 

. 19, 0 
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not wait endlessly for the finalisotion of dcipi1y 

It amounts to denial of justice. As stzh the }krn'ble CAT may kirxI].y 

pass suitable orders for the grievances raised by the petition er 
before it, In this connection, another very important point is also 
to be noticed 80 tar the part whIch hae be(!n pjayd by the Central 

Vijlane Commission in respect of advising the d.acipiinary authority 
has to be viewed with the decisj.orj of t}e honb1e Gujark Iigh Court 

in A.K.Roycha1I, v,Unjon of India 192(I) 	Page 

Rohatjharj 8uccessfu1]y contended the the opinion of  the Central 
Vigiae COLmission which was taken int account by 	diaipljnarj 
authority was not made available to him and as such the rijples 

of natural justice had been violated, and subsequently the di3j0 

of diaipinary authority was bad in law. The }Ltgh Court made the 

fol7owing observj0n8 after hearing both the iide - 
"Fron what has been quoted abow, it is clear 

that the Comments and 

Opinion of the Central VigilameCommiijssj0 were taken into accouzit 

by th€ diacipiinary'authorjty It carot Befor he departmCnt to 

say that as thesj Comninents and ,1 opinjor. enJ r ecuimenda '8 are 
conljderftj in character, they are not t be brout to thc rotice 
of the delinquent CoxX 

erned In jirIjal o' q'ua$i...ju(jj1 inquirje5 
there 'is nothing that can be said to b 	

Atry material that is 
employed against a delinquent to hi 	ixjj has o be t 	

notjc so that he may hve his own 	in this regard, It i well nigh pos3jbie that 	
rd also 4t have been 

00201. 
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It is also scen that the departrnent finaj was in no kurry £or 

the said diaciplinary rroceeiing9 The 'epar'bnt b. already 

delayed the matter in the frazdrLg of chvi. ge  an the appointment 

of the Inquiry Officer, The first hear..rg took place orilyin 

August 1989, though the c barge shee t wa sexved on the applicant 

in March 1988, The fact that the petit1orrta date of retirement 

18 fast aR)roaching also should be kept in mind that he ahouJji 
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made avaijable to the Central Vigijare Corniid.ssjon jfl the form 

of earlier confidential r€eords of the 'nployee Coreerned, 1 he 

opinion of an august body like the Central Vigijarce Camai38j0fl 

)u1d obviously carry great weight with the discipliry authority 
in rehing a final core luain. At any rate, the possibility 

of such an influerce carnot be negatived," 

ii) The decijon of the Gujarat High Court is fully suorted by 
thedj8jon of the Supreme Court in Co leecor of Central Excise 

and lani Customs v.Sanvarmal Purohit 1969 Aseam L.R. 1, 1,u which 
it is observed 'IA quasi.jix1jcja authority woul(' be acting contrafy 

to the rules of natural justice if it acts on infortjoi co3lected 

by it which has not been dis1osed to tt€ perty correrned &nd in 
respect of which full opportunjir of mect 

r4g the inference which 
1t v arises out of it has not been gJven," Similar views expressed by 

the Supreme Court in Executive Committee U.?, Warehousing 

COrPoration v.0hancira Kjrjt 'I'yagj AIR 1970 SC 1244, It j a subrajt ted 
that in the petition"s case also the opinion of the Central 

Viilarre Commission has already been taken into consii.atjofl for 

first passing the order of 8Uapenjn and subseqentjy• for framing 

the cherge..e. At no stage this opinion of txij Gentra) Vgian ce 
COMission and the materials Buppljecj t ti.em have been rovjded 

to the petitioner for his InSpectIon so that he could effectively 
frame his de fere e. As the above dec 1 sic 

n of b c ;h Cu jar at fligh  
Court and Supreme Court are applicable in th- 	 s tase, 
the Honhble CAT may kirrIly consider the ae s n the baei.3 of 

of natural justice in iflitiating the diseipliry 
proz€d1 3  It is not true that no spc<1al protectj0n is avaii able 
to any official beionng to the Schedule astej &hedule Lr±bea. 

The }bme Ministry as well as the Miistr of Pifl8flCe have issued 

many orders and Circu.s that proper care should be taken 
in 

..21..  
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extrnxiing help to the officials 49  of,  above 'oup for al 1 mat tere 

so that they can suo e8sfuljy join the main tr 

iii) It is also submitted that the disc 1p1 i.naey autlxrity in reality 

as evident from the Witten reply, did not form its own  rrima facie 

opinion but was influened by the firding of the Central Vigi1axxe 

Cor!ds on and having accepted such fiting issued the chargeheet, 

herre the charge is to be quashed. Surendra Chardra Des V.tate of 

West Bengal,  1982 LAB IC 574 : 1981 () SIR 737 and 681, 

)5 	In respDnae to Para(0) of the reply it is Submitted that 

most of the irridents men.oned in the charg---+-sheeto have taken place 
between June 1985 and October 1986.   It is more then 4 years old and 
it canit be said that the disciplinary lrocec&ings have teen intiated 
within a reasonab'e time. It is already quite lata and it w.t:U. be 

difficult to remember all the ftcts 
i'll COYLP(.tjofl with the rtters 

mentioned in the charge. It is also thmiti thtt the cLepariment 

has relied on the oral evidene of Sl'i K.1S. .lhankappn, th hen 

InSpector of Income tar, Com,Range...Ix, Bombay, In addition to docu 

mentary evidere there are many more tiings in conne2tjon with the 

pla'ing of the relevant ryords bere the petitic€ by his offlc 

staff as well as by the same inspetor who has sire 
b4*0ft retired 

from service. It 411 be well nigh imposjb1e to keep the relevant 

400 things in memory for axw an effrctive deferr e. This amounts to denial 
of nartural justice to the petitioner. The depextMent also will not be 

in a position to produce the witness - Shri K .i, Thank 
Den br cross examination by the peUtj.oriar. For this also, the 

proccejjng3  are liable to be quashed, 

In response  to para(p) of the rep, t is eira 
	tha it is not unierstandable 	he IPC held for Cony 

it;. as well as for Conferring 
the 8e1ectj grade to the petitioner could 

miss  the adverse 
coereflts (not commujc5<j to the petitioner till date) in the CE 

for  
19:6-87 as c  laimed by the department in the repr subtted. To 

CiSrlfy 

- 
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the exact position, the HOn'ble CkT may kindj.y qaji 'r Lw or:igira] 

ACR8 for all the years as well as the Jce iixj o.f h 

the above ptpo8e fW their erijjc.ti 	 ;tilo rntain ed 
by (DT in origina' and the Central V:ii1ance CO=ission 

I 

s reply may 

also be called for to see by itself how the contradictory things have 
happened as the/reply &ibnitted by the department has nct revealed 

mariy thingg These documents are to be verified for finding out 

:hether the prinip1es of natural, justice have been 
oharved in initiating 

the di&ipliz.y rroceethnga. The dajnrtinen has al given an asewarre 

for prodcLng all the records before the }bn1bje Tjbal to tho tt 
all bctions taken are bonafide and justfij by facta and 

jj03 

( of the case. The petitioner has not been communicated With a.n oer 

for treating the period of suspension period as no I aing 
4,.n dLV 

though the  proposa.1 was 8eflt to the petitiong itn r!ein 	;.is objec c jn, 
if any, to that action. A reply was sent by tie wtijoner bt zifl 

date no order in this respect p&seed by the 'ipetent Authority has been 
c C 	

urdated to the Petitioner though no payment has been tnae for 

the period of suspeusjon and no earned leave has been allowed to acctL 

for the said periods  Onoe more the petiton wanté to say 

i

that this actjn of withhojne, the çy and Uxnyjr oter benefits has  been arbitrary and illegal and the azno action is notupportj by a 
'oper  order to be pa8sed by.  the Competent Authority 	per S(CCA) e3  The depart 	lay kindly be ordered to make i'fDadj.8, payment 	the 

salary for the period of suspensionwith intre 
	om the di: the 

same was payable. 

X. 	Inresponse to Para(Q) or the rop, the patiti0 
that afl the rjèt may Id.ndy be allcwed e 	has beg. 3ho 	that all the r'e5 are avail1e to t peti 
disiPliflary 1.?teedjn4 is abjnjtj0 void and illega l. 
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In response to ii'a(R) of tne reoly the peti Iio!er wabmitE  

that the interim relief also may kindly lou grantel. Th.vLe, of 
tds rejoinder, the disciplinary roceEdinga may kindly be 

utiehed with apecific dfrtctjonej to the reliefs aouit by the 
petiticner4  

The applic ant .serves ts right to file e detailed 
affidavit as on this day 15th of ovemb9Ø 

N 

(.1.M.4LLIcc) 
f.p1ic art 

jLR I F IQA LI .i 0 N 

[, J,afljj S/O Lite Barada Kanta Maflick, working 
as Deputy Corrnisjj011. of Ixozn tax(OSD), Ati4t, a resident of 

Aledabad, do hereby state that. thc' contents of pira 1 to 20 are 

true on ].c gal advice and that I have not 
uppress any rntria1 

facts, 	 - 

- 	N. 
1j 	11790 	

pliL. 	 L ? 

0 

epIyfRegoindr/wtnD. £ubmthstofl$ 
filed by My. 
learnei a1vocte for petitioner / 

e5p9ndênt with seconri 
Copy srved/nt &eved dther de 

DyJ1_.JT (I) 
40 Bencb 
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-- IN THE CBN"i RAL ADIMIUSTRkTIVE T RI BUN L 

-AHMEB1 ENC11, hHMED2BAD 

ppiiartt(). 

dv. for the 
petitioner(s) 

Vr5us 

Resp.nd*nt (s ) 

7 dv. fr the 
Resprndr1t (s) 



CENTRAL_TMINISTRIVETRIBiJL 

HMEDABAD BENCH 

AID.:BD. 

SuJDmit tied: 	 C.A.T./JUDICIAL SECTION. 

Original Petition No:  

of 

Miscellaneous Petition No: 	Ji 

of  

Shi 	 Petitioner(s) 

rs\ 	Versus. 

respondents). 

This application has been suImjtted to the 

Tribunal by Shri  

Under Section 19 of the Administrative Tribunal Act, 1985. 

It has been scrutinised with reference to the points 

mentioned in the check list in the light of the 

pfisions contained in the Administrative Tribunal 

Act, 1985 and Central Adrninistrtive Tribunalsproceaure) 
Rues, 1985. 

The Applications has been found in order and 

may be given to concerned for fixation of date. 

The application has not been found in order for 

the reasons indicated in the check uist.The applicant 

may be advised to rectify the same within 14 days/draft 

1ette. is placed below f or signature. 
L 	(' >L" 	 C  

SSTT: 

D 	• 	
t;;v' 

S 

I' 
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B3Qp. THE HON' BLE CENTHAL AINISTEATIVE TFIBUNAL 

AJ-EBABAD BENCH AT AI-1EDABAD. 

	

MISC. AP PLI CATION NO. ) 	OF. 1991 

IN 

ORIGINAL APPLICATION NO. 535 of 1989 

BETWEEN 

Jaidev Mallick 
s/o Late Baradakanta Mallick, 
Dy.C.I.T. (OSD) ,Audit, 

Aavakar Bhavan, 

Ashram Road, 

Ahmedabad 380009. 	 ... 	... Applicant 

AND 

The Government of India, 

Notice of the petition to be 

served through the 

Secretary, Ministry of Finance, 

Deptt. of Revenue, 

New Delhi, 

The Chief Commissioner (Administration) 

of Income—Tax, Ahmedabad. 

Central Board of Direct Taxes, 

Ministry of Finance, 
North Block, Central Secretariat, 
New Delhi-1.L0001. 	.. 	... Respondents. 

API:LICATION FOR INTERIM RELIEF 

DY TT_T 	T1 T( TT 	DC'1 	r, 
L) 	I L 4 £ r LittI'J 	4'  JL) v 

MOST RESPECTFULLY SJ1EWETH: 

The apelicant is the 2etitioner in the 

aboveiaentioned petition which is admitted by this 

I-Ion'ble Tribunal and is awaiting final hearing. By 

the same petition, the petitioner has challenqed the 

institution of the departmental inquiry against him 



4' 	? 

( 

n a matter where he was simply exercising quasi—

udicial authority as a Tax Officer and where his 

ctions are subject to appeal and/or revision. 

he said inquiry was instituted by a Memorandum 

ated 16-2-1988 (Annexure A-2 of the O.A.). 

The applicant submits that one of the 

~
prayers in the above mentioned O.A. is that the 

petitioner's case may be considered for promotion 

to the higher post of Commissioner of Income—Tax 

as the post of C.I.T. is a very next higher post. 

As far as the departmental inquiry is 

concerned, after the initial preliminary hearing, 

no hearing has taken place and no evidence has 

been taken. Meanwhile, the petitioner has been 

superceded as many as three times during this 

period. The applicant, therefore, by his 

representation dated 4-12-1990 approched the 

Respondent No.3 authority, pointing out that a 

number of his juniors have been promoted to tine 

higher post of C.I.T. The petitioner also 

pointed out that his seniority has been determined 

as per the ordbr of the Clhandigarh 3ench of this 

Hoa'ble Tribunal and he should be considered for 

promotion on that basis. The petitioner also 

is recuesting to review the D.P.C. A true copy 

of the representation dated 4-12-1990 submitted 

through proper channel is annexed hereto and 

marked As Annexure ?? 

p- - 

.3 



4. 	The petitioner received a reply dated 

15-3-1991 wherein he was told that as far as 

J.P.C. held in October 1986 is concerned, he was 

- 	 not recomrnoned for rornotion by the Revised D.P.C. 

However, as far as D.P1Cs. held in Sentember i987 

and April 1988 are concerned, the recommendations 

- 	 of this D.P.Cs. have been kept in "Sealed Cover". 

- 	 This had been solely due to the pending departmental 

- 	 incuiIy as there is nothing else against him. The 

- 	 tLuQ copy of the reply dated 15-3-1991 is annexed 

ANNEX, 'B' 	hereto and marked as Annexure ?5? 

5— 	The applicant submits that the reply 
46 	

at Annexure 'B' is astonishang because at least 

as far as Seetember 1987 D.P.C. is concerned, at 

that time when there was no departmental inquinj 

or anythinc pending aoainst the petitioner, there 

could ave been no questioi-i of keeping the 

recommendations of the D.P.C. in the 'boa2cd Cover t. 

The petitioner submits that in the case of C.C. 

Arumuam arc Ors, the Hon'ble Sugreme Court clearly 

deprecated the practice of followinc the 'Sealed 

Cover' practice unless the charge—sheet is issued. 

The Suarerne Court directed that promotion must be 

given to the wronged officer from the date his 

immediate junior was promoted. This judgment of 

the Hon'ble Supreme Court was also followed up by 

the PrinciaJ Bench of the Hon'ble Tribunal in the 

case of Shri8..G.Aarwa1 vs. Union of India wherein 

it is observed that the Sealed Cover procedure 

cannot be followed unless the charge—sheet has 

been issued to the government servant concerned 
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re fore convening meeting of the D.P.C. Accordingly, 

ah interim direction was given directing the 

ispondent authorities to open the Sealed Cover 

a d give the consecential promotion orders to. the 

apJicant therein which would also culminate in the 	
A 

romotion to the ocst of. Commissioner of Income—Tax, 

true copy of the interim order passed by the 

rixcipal Bench of this Nontble Triburia1 on 12-2-91 

s annexed hereto a 	 cA and marked as Annexure '.. The 	 ANNEX. 

rincipal Bench has repeated this interim order in 

ther cases including the cases of one Shri S.K. 

haima vs. Union of India and Shri S.K.Bhatnagar vs. 

nion of India where also the interim directions 

were issued for the pp1icants case for the post of 

C.I.T. 

5. 	The applicant submits that it is an 

undisputed fact that the departmental inquiry 

against the petitioner was instituted by Memorandum 

dated 16-2-1988 (vide Annexure A-2 of O.A.), it 

is also an admitted position that in Septemer 1987 

when the D.P.C. met, no charge—sheet was issued to 

the petitioner. In the above mentioned Arumugam Is 

case, the Hon'ble Cont has specifically laid down 

this principle observing that "to avoid arbitratiDass 

it w uld be better to follow certain uniform principle" 

and accordingly laid down that the Sealed Cover 

procedure should be observed only when either 

departmental incuiry is instituted or when the 

prosecution is launchOd and not Otherwise. This 

directive' of the Hon'ble Supreme Court is followed 

by the respondents authorities as a matter of 

"uniform principle". The Principal Bench of 

this Hon?ble Tribunal has also uniformly followed 
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this oractice. The petitioner is therefore ntitled to 

same protection as an officer identically placed. 

- - 

The applicant submits that the reply at 

Annexure 'B' is therefore violative of the petlioner's 

fundamental rights of equality under Articles 14 

and 16 of the constitution of India. It is also 

disrespectful of the judnments and orders of Hon'ble 

the Bupreme Court of India and earticularly of this 

Hon'hle Tribunal because these very respondents 

authorities were party before the Principal Bench of 

the Hon'ble Tribunal at New Delhi. 

In the above mentioned premises, the 

applicant prays: 

() 

	

	That this Hon'ble Tribunal may direct the 

espondents to open the Sealed Cover and 

oromote the petitioner to the nost of 

Commissioner of Income—Tax from the date of 

his immediate junior was promoted. 

(B) 

	

	Grant any further relief or remedy in the 

interest of justice as this Hon'ble Court 

deems fit. 

Ahrnedabad: 

Date: /574/1991  
App1 i c ant 

Verification 

I, Jaiaev Ma1lck, s/o Late Baradkana MalLlck, 
working as D.C.I.T.(OSD), do hereby verify that the 

contents of paragraphs 	40 are true to my 

personal knowledge and belief and that I have not 

suppressed any material facts. 

/'( 
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Offlao of the Depatr Co.itaoiir- f 
oas tax(0),jjt,i, 10.2091, 

Immus to XIDA f1osu,Aaypiior 1eva 
Lstran bad, Aheedabid, 3*0 019, t*tet the 4th ae*r,1990, 

The secret.vym, 
Ceetrel $o'd of 4at Ta*ee, 
sv az.tmi.% 41di*t,%r'th 1ok, 
.w4Lkh1t1c Qgt 

art p 
ab 	1.st0r,tj at nicrity in the o4re of 

1y (sm sitwre of Iz. tax 
&m,i Joydiiv )4.Uiok  

•••.•.. •.. 
1e13 r0AW to yovr ?.NO,C,111/Vu7.JD.,z, Qey, of india, 

*,t.try of ftne*,,Dsptrta,at of R.'vsa*, *w DSThI tted 18,1 • 19Q, 
Xi is :1 that NW 004s'it7 has bean z'est)rel to 8t. no. 37.11C 

in the Civil Itsi as on 1,919 	I 016z4th 	i Paz*1.3 and 1'j J.L.Je8j have,  beIn Agoed abev. 	Latz'a jit h)srj 	ad it 	1 38. The ro"2retion of he abo,e a.iAorjty in the cadi's 
of ftymV Oemdesionere of 1oae tax dutitlee ao At ue to be 
cQgmjf,r.d by  thm &y1sw D,P,C, so that  the conaoquj ftccte 
floj froa the aby ords' and I pt the benefit or pcatjo,* t the eIr, of 	 of im ma tax  as ay Jzaier hri &'trajit Ghtndhurj has eirsedy b 	p'oeotet 4th tfect fros ?e)xuiusy 1987 as a re.u!t 

at ).P.9. hd in CD kibi*' 19. It is vy sad that th0 onId 
of &niarity to  so h..i bei tiit tt to edttr a lapse  of more thii 

7ftLd .  the Mbi-ithle CATS ObsnilgIft has Imaced the od.i basring 
0.A,I0173 of 	, 1't. of 4idoj being 200

110190 It has been r.cejv4 kW  the 	betose J(*lUy 1907, Apart fran this irz'dte d3r LU 
gi,jn affect to the smJA order, it is Dotic4 4th utter 

despair sad diay that the bvi., D.P.C•  f' IV  SLoo"t'j"to the post of the .I?, with eftcct fran the dato* iich 1W Juaier as aba's 
has been ronot.d, has not taken stace, po far thoui I have been wetting 
for the s 	about iu, years nttor the  passingof the order by the (AT,Chsiiw4tga,b and ooe ,.a. .j' yow om orpj' 

fbr ),ti er, ther for., requcst.4 to errailgg for Ue fbvjev DJ,C, 
, 1z'sa.tjan to the aadr, of C IT as the Sen6 ha been deip.d ininte],  for  go Es it of 	lbe, reenit of the ssJ4 5*I'j, D.pC, ay kindl,1y be jntjaetg to me at an earjy latQ. 

Yota,. 

(J.iucK) 
1bpty 

	

	iu4on.r of Imoge ta(Os)) 
Aadit, Mmedabade 



No. Est,49-1/90 

ov~ \1 

I 	 orricu of thu 
Chiuf CornmisEionur of IRcorr1u-tax,_ 
Ahmedabad Oitu ; 15th Nurch,1 991. 	/ 

To 

hri Jaidev Flallick, 
Dc(IT )(DE-udLt) 
Mhmedabad, 

Sub: Holding of rviuw of UPC on restrorutjon 
of Seniority in the gridu of Deputy 
C ommi s si oner of IncoIIe -tax —hrj 
iduv 1lXick, Uputy Commissioner 

of Inaome 

please refur to your 1uttr 
éudit/90-91 dated 4.12.1990, on the aL5ove subject. 

2, 	 The Board have informed that consequent upon the 
revision of your seniority in the grade Of Deputy Commissioner 
of Income-tax in Compliance with CMI, Chandigarh's directions, 
a review DPC was held to cnsidur your coon for promotion to 
tho gradeof Commjnajan 	of Income-tax on thu basis of DPCs 
held in Oct. 1966, Sept.87 and april 180, Board have, however, rugretterj that you have not been f'ourd fit for promotion on 
the basis of DC held inOct, 1986 as your performance as 
r1ected in your ARs was not upto the mark. As regard DPCs 
held in Sept. 1987 and 4pril 188, the recommendations of 
these DPCs have been kept in 'a led Cover ' and will be 
acted upon as and when you aru cleard from the vigilance 
angle, 

O.J. 8H i_i 
for Chief turnmj3sjoner or Income_tax C 	 PmL.dabad. 
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OAI* N0 	7/9119 	 4 
COUNSEL '  

VERSUS 
n 

RLSPONDENT(S) 	
. 	 COUNSEL 

Othcc Rrpor 	
/ 	 Order; 

12.2.91 

Appiiit thrsugh Shri P.P.Khursna, Ceunasi. 

1US 
netics t. the Xs8pefld.nts to rum 

their ceunt.r..rridavjt uithj.n fvuzr weske with 11 
a cepy to theppiicant, he may file Isicinder, 

if any, Withj two wcak thereafter List for 
further c rsct. an 24.4.91. 

As regarde interim relis, iesu. netice 
. thri-rcapondents,t returnb1. on 26.2.91. 

The led CUnS1 of the •ppIjt •tte ht the  D0pjrtr1,er1t441  
PrumtiflC.mmjtt 	te 

r 	
tG the pert uf Cemmja3ionor br inccuig lax met an 20.9.90, The 

Cummjttaa cenjdur,d the Suitability of the 
to 

prcJ(fl.ti.n to the said pset but 

plced the a5&ient mad, by it in a sealed cevir. 

The applicant hae net, therefere, been premeted. 

The leirned Ciunu.j hae stat.d that no discjjj 
nary 

prIc.øinQD were pending Again§t the 
8PPlicant in 

20.9,90. N.r any chargeeheet had been Filed in 
acriminal 	against him. He has, heusv.r, 

been gi'o a snhuIafldur an 	
cling For his 

I

:enduct e

Xp1CfliLi. i 	
t. certain •i.iuç,ij 

 Pursuant to this ternsrndu, no iecj_ 
Plinry enquiry has been initiated again 

	thi &PPlicant. 

Having regard t. the do ciaien if the 
Supreme Ceurt in C.0.Arumufl)s css5 (1990) 1 
SLR 208 and 8anj SIngh' 

Oa 	(AIR 1990  SC 1308), the rscpsndnt 861L.ufld to consider the C$ of 



Pac No, 	2 

Orders 

r.m.ti.n of the &Pplicunt i- u no disc i.. 

plinay proceedings were pending tgnst him 

an the date or manting if the QePa--irlantal  
Pr.muti.n Csmritt.., In view if thlo, a, an 
interim meaair., we direct that the resp.nd.nts 
ih1i epn the ;;ld cuver irnm.dit.1y and 
ive etfict to the rsc.rnnufl.tj,n. mad, by the 

OPC in r,grcj to the louitiability if the ap1ic1drt 
for promotion within a peri.d if one menth 
frum the duts or receipt if this elder. 

Any pramtin mido will be oubject to - 
the result if this epp1jctj, 

Issue daatj. 

( D.K.CHAKRAV'tJFfy) 
MEPR 

., •1 •-t4 

-'-- — 

( P.K.KMRTHA) 
VICE CHA1Ht1 
12-2-91 

fl 

v 

r] 
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Th cWIR%I ADMiN1flP,XI1Vj TL1!UN 
.• 	NZW.PLH! 

S 	 S.  
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odMet No. 	I 	'19 	
/ Cf 

	

$h*i S.k.Bh.tusi.. - 	 5h.P PrKhutcta 
SL 

IJ.04 ' •, 	VERSUS 

RSPODENT(Sr 	 COUS 

- 
Ordcri 

j 

.iApp.icent through Shri P.P.Khurr., Counssl, 
Kaad the horned counsel. 

rA d . 
I.me notice to th* r••pndente tQ f3.3o 

the Ir count. 	ttiowit within tour weeks with 
' v.py to 1-he ippitcont, who wasy nis r.,juind.j, 
sir any, within two wicks thuroartor. List biter. 
ttw DB(3) o 12.4.91. 

s r.grd& intetjm r.li.r, isue notice 
to the respondent., tuturnabl. on 1.2.91. 

The hseirned counsel of ths aphicnt att.& 

that the applicant as eaipn.11.d in 1988 atttr 

his case for promotion to the pot of Comis.1o. 

ncr of 1ncore Tax was rsco.nd.r by ths.DPC 
and approved by the AIC • He has hswiv.r, not 
been pronot.d a. Coasission.r or income Tax. 
In the a.n&hile LharM was some litigition in 
the OiAbalpur 3.nch of the TribunU and the 
$upz.s. Court. In 1990, the respondents 
served an tha applicent a m.mQrMndu ask1 ng 

hi. •pisnt.o in leQard to c.rt.jn "dt. 
mi.onduct to wliiuh ha .int a r.1 iy •ii 

The h'.arn.ci counsel o.t th. pphicont turthat 
stat.s tht no churg...,stst hss teen issued to 
him at any poinl of t1ne. Jim  att.s that 
12 persona junior to the applicant have been 

promot..d. by order dated 16.4.90. 

In WL@w of the d.ci,icn or the &uprsrni. 
CourtLn)kugci.., (1990) 1 SLI 28ci and BsXni 
51ngh, AIR 19U8 SC 1308, the rosu.ts of the &- 
OPC canib. kept in a sealed cover unless 

hg.h.st had been i*sud to the' Cov.rn..nt 
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.., 	 - 

- 1 	
Oors ofte 1cprt  

$ifnt cOnC.fl.d b.r,5 convening 	c*t the 
seeting or the 	Dpc, 

64 	, 	thit.f1 	direct of 	intcri. 	mda.L 
that the respondent, shall open the •.'l.d 
cOVer jn regMd to 	the 
prOotjon of the 	•pp.Jc.nt to 	h, greuc 	.r 

COMMILSsionir of Income Tax ond,11  caa the 	DPC 	round 	him 	nt 	rurpL'uuuLjr 	they .Yg.11 	d I. 	Wfr.Lt 	L. 	tMD 

of the OPC within • period or one .onth 
From 	the 	d.te 	,r COamufljcatjon 	f 	thj$ 

• . 	
VICE CHhIM 

.................................................. 

1• 

4- 



Orders 

> 	pJi(ftI 

IN THE ENTRPL 	DMINI5TRTIJE Tr?IaUNAL 

\H11ED8D 	 t~l 

lo-I 
APPLICNT(g) 	 CUN5EL 

\JERSIJS 

RESPONDENT(S) 	 COUNSEL 



CENTH\L :\DMINI5TR .TU/E TRTDJUN L 

tHMD:9fl  

,"A H :1 E') 	D. 

3ubmitted: 	 E.. .T. /JIJDIcjL 	ETIJ:, 

Original Petition No 

of 

(liscellaneous Ptijon No: 

of 

Shri 	
Petitioner(s) 

Jersus. 

Jy 	 Responds nt(s). 

This application has b'en StiLl tt'- 	to the irr' 
by Shri 

Under Sechion 19 of th 	dmin.strntjvo Tribunal 'ct,1905.It h:ls 

Scrutinjsed with reference to the points mentioned in the check 

list in 
he light of the provisi.ns contained in the dministr:tje 

Tribunal •.ct,1985 end Oentrc.l .dministr:tjve Tribuna1s(procedupe 
Rules,15. 

The pp?ications has been round in order an may hr 
given to concerned for fixotijn of date. 

The appli, atj.jn h:,s not been four/cl in order for the 
reasons indicated in the check list..Fhe applLcant may be ddvisid 
to rectify the armc/wibhjn 14 days/draft letter is placed below 
for Signature. 	

) 	7J' a 

ASTT: 
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BEFOIlh THh HON' BLE CNT1-AL i-VA"IINISTHATIlt TkIBUNAL 

AI-WEDABAD BENCH AT AHVIEDABAD. 

MISC. APPLICATION NO. 	OF 1991 
IN 

ORIGINAL APPLICATION NO. 535 of 1989 

BETWEEN 

Jaidev Mallick, 
S/O Late Baradakanta Mallick, 
tiy.C.I,T.(OSD), iiudlt, 
Aayakar Ehavan, 
Ashram Road, 
Ahmedabad 380 009. 	 .. 	.. 	Applicant 

Union of India & others 	•. 	.. 	Respondents. 
PETITION FOR DELETION OF RELIEFS NOS.(2),(3),(4) 

IN PARA 7of O.A. 

MOST RESPECTFULLY SHEWETH: 

The petitioner had filed an O.A. on titled above, 

praying for the following reliefs: 

'$7. Relief Souht: 

In view of the facts and giounds mentioned hereinabove, 

the petitioner prays that theHon'ble Tribunal may be pleased 

to 

To quash and set aside the impugned order at Innexures 

A-2 and A-4 as illegal, unconstitutional, without 

jurisdiction, null, void and of no effect whatsoever. 

To consider the petitioner's case for releasing the 

monthly benefits wrongfully withheld during the 

suspension period i.e. from 18th Sept.1987 to 27th 

July,J.988. 

To consider the petitioner's case for releasing annual 

increments wrongfully withheld since 1987 due to 

wron ful institution of the inquiry. 

2 90 



N. 

To consider the petitioner's case for promotion 

to the higher post from the date from which his 

immediate juniors were csidered for promotion 

to the higher post but the petitioner's case was 

not considered due to pending inquiry. 

To grant any other appropriate relief/remedy deemed 

just and proper by the Hon'ble Tribunal in the 

facts and circumstances of the case," 

2. 	The petitioner is advised to delete reliefs Nos. 

(2),(3) and (4) mentioned hereinabove. In view of this, 

it is prayed that this Hon'ble Tribunal may allow the 

petitioner to delete reliefs (2),(3) and (4) in para 7 

of the O.A. 	 /7 	
c-1 	Mi' 

Ahgieda bad: 

Date: 1/ /6/1991 	 (J.ALTfCK) 
APPL ICANT 

VERIFICATION 

I, Jaidev Mallick, S/O Late Baradakanta Mallick, 

working as Dy.C.I.T.(OSD), do hereby verify that the 

contents of paragraph I & 2 are true to my personal 

knowledge and belief and that I have not suppressed any 

material facts. 

(J.MALLICK) 
Signature of the Applicant. 

Filed by M ...... 
Lea'rned Advoate for 2ti.-'rn 
with secorti : 	&........ 
copies ccy zr 	!act 
other side 

. ( / 



I1EDRTl) BLNi-j 
App1jcaion NoV4 of 19 

Transfer Application No. 	 Old w0PettNo 

CERi1IFICAT 

Ceified that no fuher action is reauir ed 
tobe taken and the case is 

IR.ecord Room (Decided), 

Dated: 

Countersigned 

fit for Consignment to the 

SignaturEf oE the 
Dealing SSistant. 

Section officer/Court officer. 
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CAT]JI1O 

 

AT N\V DLH1 

INDEX SHEET 

CAUSE TIThE.. 	 ... 	 OF 	198E. 
NAMES OF THE 	
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. PARTIES 	
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......................... . ............................................................................. 

VERSUS 

............................................................... 

PART A B & c 

DESCRIPTION OF DOCUMENTS 

c?/b 	I 
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CONTINUED INDEX SHEET 

DESCRIPTION OF DOCUMENTS 
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Jç:nt / 	d.er by 

and 
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	 2 	 .)'•s 	2. 	cn:?c 
ru cyj- f: 

3, 	H31')1 	1r. 	
3 

s.il1 	tn: 	t Lor.i 3nich 
onsideratjon by circuldtion 

to the said. Members i.e.. 

Hon'ble Mr. 	 & 
Hon'ble  

S. 	Both the aforesaid Hon'ble 	4. 	Hence to be placed before 

Members have ceased to be 	 Hon'ble V.C:-  for constitutii-:.g 

Members of the Tribunal, 	 a Bench of any 2 Members of 

this Bench. 

14 

5• 	Hon'ble Mr,- 

has ceased to be 14ember of 
Tribunal but Hon'ble Mr. 

is  ! 2 

available in b 	Bench. 

Beth th'\aforesajd Members 	6. 

are now Methbers of other 
Benches namely,  

and 	Benches. 

The case is not covered 	7. 
by any of the above 

Contigencies. 

Hence may be placed before 

Hon'ble V.C. for Constitutirg 

a Bench c-nr.______ 

of any 	Membeof this 

Bench for Preliminary hearing. 
May be placed before Hon'ble 

V.C. for sending the R.A. to 

both the Members for cons 1-

deration by circulajon 0  If 
one of the Members is of the 
view that the petition merits 

:a hearing, reference may be 

made by Hon'ble V.C. to the 

Hon'ble Chairman Seeking 

orders of the Hon'ble 

Chairman. 
Therefore, orders of the 

'on'b1e 	Chairman are 
required to 	obtained 

by Hon'ble ( Clhaimz -an, 
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iiariscd ur4 
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IN Ti-iL CENrRAL ADMINISTRATIVE TRIDUNA.L 
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No  

PLIOS) 	
COUNSEL 

VERSUS 

1ESPONDEfl?(S) 
	

COUNSEL 

DE 	Officer Report 
	

Oriers 

- \ - 	
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,AHMEDABAD 

Miscellaneous application No. 	of 1993 
in 

O.A. No. 535 of 1989 

1) The Government of india 
through The Secretary, 
Ministry of Finance, 
Dept. of Revenue, New Delhi. 

The Chief Commissioner (Admn.) 
of Income-tax, Ahmedabad. 

Central Board of Direct Tax, 
Ministry of Finance, 
North Block, Central Secretariat, 
New Delhi. 	 • . Applicants 

(on, respondents) 
v/s 

Jaydev Mallick 
Deputy Commissioer of Income Tax, 
C/o. Chief Commissioer of Income Tax, 
Ayakar Bhavan, P-7 Chowringhee Square, .. Respondent. 

C' 	-k 

MOST RESPECTFULLY SHEWETH: 

The respondent herein as applicant had preferred 

O.A.No. 535 of 1989 praying that the Hon'ble Tribunal 

may be pleased to set aside the orders at Annexure A2 and 

A4 i.e. Memorandum dated 16/2/88 and the order appointing 

the Enquiry Officer. The Hon'ble Tribunal by order dated 

9/8/90 was pleased to admit the application but refused 

to grant interim relief. 

The enquiry proceedings tereafter proceeded 

further. The application was listed before the Hon'ble 

Tribunal on 21/7/1993. The advocate for the applicant 



IM 

is exhonerated from the charges levelled against him, 

the application be disposed off accordingly. The 

Hon'ble Tribunal therefore was pleased to dispose 

off the application by passing the following order:- 

"As the applicant is exonerated from the 

charges, the impugned orders Annexure A-2 & A-4 

no longer remain in force and have no legal 

effect at all. The application is disposed 

of accordingly. No order as to costs." 

3. 	The applicants however submit that the Hon'ble 

Tribunal has stated that "both the Learned advocates 

have made a statement at the Bar that the applicant has 

been exonerated of all the charges in the disciplinary 

proceedings and therefore, the impugned order at 

Annexure A-2 and A-4 have now no legal effect". 

In this connection it is humbly submitted that at the 

time of hearing, in fact, the advocate of the respondent 

herein made the aforesaid statement keeping in view 

the inquiry officer's report on the basis of which 

the advocate of the applicant submitted before the 

Hon'ble Tribunal that the applicant was &numarated 

from charges levelled against him. 



The applicants submit that in fact as provided 

under Rule 15 of the CCS (CCA) rules) after the 

enquiry officer submits a report to the Disciplinary 

authority, the disciplinary authority may or may not 

agree with the findings of the enquiry officer and 

may pass further orders as deemed fit. Extract of 

Rule 15 is annexed hereto and marked Annexure 'B'. 

In view of these factual position, this 

Miscellaneous application for review of the order 

dated 21/7/93 is filed with a view to bring the Hon'ble 

Tribunal's notice that in fact the applicant is not 

exhonerated of the charges and that the matter is 

referred to UPSC. 

In view of the aforestated facts, the applicants 

humbly pray:- 

That this Hon'ble Tribunal may be pleased 

to restore the Original application No.535/89 

on file and hear the same on merits. 

That pending the hearing and final disposal 

of this application, the Hon'ble Tribunal 

may be pleased tostay the effect and implementation 

bf the order dated 21/7/93. 

That this Hon'ble Tribunal may be pleased 

to make such further orders and give such 

other directions as the nature and 

circumstances of the case may require. 



Dated this 10th day of september, 1993. 

R.P.Bhatt & Company 
Advocates for the applicant. 

Verificaiton 

i, G.K.Mishra, Chief Commissioner of Income Tax 

age .5'L . working as . .ChJ.et .CL'J ......... 

Income Lax department 
in the office of .......................................... 

do hereby verify that the contents of paras 1 to 

believed to be true on legal advice and that I have 

not supressed any material fact. 

Dt: 10/9/1993. 

; 
teaned 	 -t 	o 
Witit second*  S1&r.4.fcAo. 	.i. 

wes copy errdioi 	eiv 
0t 

1J' 	I 	I Regiar C.•A;T 
A'bd b6uob 

)ir 

t. 	,.q j) rvr. 	-S 	.c.i CcP'r 	CI 

LS hCI 

ccrC 	Q1 . 	
.Th 

fr b C't'( 

r&u— j~c#?Cn 	4kr. 

io-,

S/J) 

YflAc1' 	 4) 

H 	 . 

ir 

_i . 	 - 



IN THE CENTRAL ADMINISTRATIVE TR1AUNAL 
AHMEDABAD BE4CH 

O,A.No. 535 OF 1989. 

DATE OF DECISION 21.7.1931 

Jaidev Ma11ck, 	
Petitioner 

Mr. 	val for Mr. M.R. in 	
Advocate for the Petitioner(s) 

Versus 

Indta 	
Respondent5 

Te  

R.Thatt, 	
Advocate for the Respondent(s) 

CORAM: 

Ihe Hon'bte Mr. R.C.Bhatt, Judicial Member. 

The Hor'b1e Mr. M.R.Kolhatkar, Mmii. Member. 



X0 
Jaidev Mâllick 	

S S/0 Late Oaradakanta Ma1lic 

5/ 
 7 	 Dy. C.I.T.(QSD) Audit 

Aay3çar Ehavan, ( - 
	 hram Road, Ahmedad 	

••••, 	Applicant 

(Advocate; Mr,Raval for Mr.M.R.a-d) 

Versus. 

1. The Goverent of India 
Notice C6 the petition to be 
8erved through the 
Secretary, Ministry of Finance 
Dept. of Revenue, 
New Delhi. 

The Chief ComJnjssjoner(Ad) 
of Incorne-Ta, Ahmedabad. 

Central Brd of Direct Tax 
Ministry of Finance 
North Block, Central 
Secretarjat.New Delhi. 	

•••,, 	Respondents 
(Advocate; Mr. M.R. Bhatt) 

AL ORDER 

O.A.No- 5 35 OF 1989 

Date: 21.7,3 

Per; H'ble Mr. R.C.Bhatt, Judicial Member. 

Mr.Raval for 	
learned advocate 

S 
	

fr the applicant and Mr. M.R.Bhatt, learned advocate 

for the respondents, 

2. 	This application under. section 19 of the 

Administrative Tribunals Act, 1985, has been filed by 

Dy, C.I.T.(() Aujt Ahmedabad against the 

respondents seeking the reliefs as under: 

"7. Relief Sought; 

in view of the facts and grods mentioned 

herebove, the petitioner prays that the 
Hon'ble Tribunal may be pleased to: 

(1) To quash and set aside the impugned order at 

Annexures A-2 and A_4 as ille al, 



constitutional, without jurisdiction, nuIk 	
,771 

and void and of no effect whatsoever. 

 
- To consider the petitioner's case for 

releasing the monthly benefits wrongfully 

V
withheld during the suspension period i.e., 

from 18th September, 1987 to July 27, 	1988. 

 To consider the petitioner's case, for releas- 

ing annual increments wrongfully withheld 

since 1987 due to wrongful jtjtUtiOfl of the 

inquiry. 

 To consider the petitioner's case for 

promotion to the higher post the from date fro 

which his immediate juniors were considered 

for pcuiotion to the higher post but the. 

petitioner case was not considered due.tO 

pending iquiry. 

 To grant any other appropriate relief/redY 

deem just and proper by the Hori'ble Tribunal 

in the facts and circumstances of the case." 

The applicant has subSequentlY deleted reliefs para 7(2) 

7(3) and 7(4), meaning thereby that the only reliefr 

..,057 NO w is to quash and set aside the impugned order 
S

at Anne 	e A-2 and'A-4 as illegal, unconstitutional, 

withoUt 
j. 
jurisdiction1 null and void and of no effect 

whatsoever and for granting any other appropriate relief.' 

"Today at the time of hearing of this applicatione_~ h the 

learned advocates have ma.le 	tatement at the bar that 
------ 

the applicant has been exonerated 	all the charggs 
- 	 . 

in the d isc iplinary proceedings and therefore, the 

impugned orders at Annexure A.-2 and A-4 have now no legal 

effect% , The learned advocate for the applicant sulxnitted 

that as the applicant is exonerated from the charges 

levelled against 4m. the O.A be disposed of accordingly. 

ollowing order. We,therefOre, pass the f  



ORDR 

As the applicant is exonerated from the charges 

the inpgried orders Annexure A-2 & A4 no longer 

remain '..n force and have S  no legal effect at all. 

The application is disposed of acording1y. No orderr 

i'cOsts, 

Sd/- 	 Sd/- (M.R.Ko1hatjcr) 	 - S 

	 (R.C.Bhatt) Member(A) 	 N)er(j) 

vtc. 

'r"paro by I 

OthC (I) 
IiUv Trth± 

£ci4b,Q b4-tnt 

-; 



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, AHMEDABAD 

- 
- application No.of 1993 

in 
O.A. No. 535 of 1989 

c?. 
0 

The Government of India 
through The Secretary, 
Ministry of Finance, 
Dept. of Revenue, New Delhi. 

The Chief Commissioner (Admn.) 
of Income-tax, Ahmedabad. 

3)Centr1 Bo
t
rdof Direct Tax, 

Ministry oFinance, 
North Block, Central Secretariat, 

New Delhi. 	 . . . Applicants 

v/s 	 (on, respondents) 

Jaydev Mallick 
Deputy Commissioner of Income Tax, 
C/o. Chief Commissioner of Income Tax, 
Ayakar Bhavan, P-7 Ctowninghee Square. 	. . . Respondent 

MOST RESPECTFULLY SHEWETH: 

The respondent herein as applicant had preferred 

O.A. No. 535 of 1989 praying that the Honble Tribunal 

may be pleased to set aside the orders at Annexure A2 and 

A4 i.e. Memorandum dated 16/2/88 and the order appointing 

the Enquiry Officer. The Hon'ble Tribunal by order dated 

9/8/90 was pleased to admit the application but refused 

to grant interim relief. 

The enquiry proceedings thereafter proceeded 

further. The application was listed before the Hon'ble 

Tribunal on 21/7/1993. The advocate for the applicant 
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is exhonerated from the charges levelled again 

the application be disposed off accordingly. 

Hon'ble Tribunal therefore was pleased to disp 

off the application by passing the following o 

"As the applicant is exhonerated from the 

charges, the impugned orders Annexure A-

no longer remain in force and have no legal 

effect at all. The application is disposed 

of accordingly. No order as to costs." 

The order of this Hon'ble Tribunal is annexed hereto 

and marked Annexure 'A'. 

3. 	The applicants however submit that the Hon'ble 

Tribunal has stated that "both the Learned advocates 

have 	made a statement at the Bar that the applicant has 

been exonerated of all the charges in the disciplinary 

proceedings and therefore, the impugned order at 

Annexure A-2 and A-4 have now no legal effect". 

In this connection it is humbly submitted that at the 

time of hearing, in fact, the advocate of the respondent 

herein made the aforesaid statement keeping in view 

the inquiry officer's report on the basis of which 

the advocate of the applicant submitted before the 

Hon'ble Tribunal that the applicant was exonerated 

from charges levelled against him. 
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The applicants submit that in fact as provided 

under Rule 15 of the CCS (CCA) rules after the 

enquiry officer submits a report to the Disciplinary 

authority, the disciplinary authority may or may not 

agree with the findings of the enquiry officer and 

may pass further orders as deemed fit. Extract of 

Rule 15 is annexed hereto and marked Annexure 'B'. 

In view of these factual position, this 

Miscellaneous application for review of the order 

dated 21/7/93 is filed with a view to bring the Hon'ble 

Tribuna1s notice that in fact the applicant is not 

exonerated of the charges and that the matter is 

referred to UPSC. 

In view of the aforestated facts, the applicants 

humbly pray:- 

(a) That this Hon'ble Tribunal may be pleased 

to restore the Original application No. 535/89 

on file and hear the same on merits. 

That pending the hearing and final disposal 

of this application, the Hon'ble Tribunal 

may be pleased to stay the effect and implementation 

of the order dated 21/7/93. 

That this Hon'ble Tribunal may be pleased 

to make such further orders and give such 

other directions as the nature and 

circumstances of the case may require. 

U 
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Dated this 10th day of September, 1993. 

R.P.Bhatt & Company 
Advocates for the applicant. 

Verification 

rA 

age.... working as ....................... 

in the office of Commissioner of Income Tax 

do hereby verify that the contents of paras 1 to 

believed to be true on legal advice and that I have 

not supressed any material fact. 

D t: 13-4/-1-9-a3. 	 -------------------------- 

S NO ~x_$ 
( /79 ~3 

SOLEMNLY AFFIRMED 
BEFORE ME 

ril ° NOTARY 
9 	2\3 
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IN THE CENTRAL ADMINISTRATIVE TIRBUNAL,AHMEDABAD 

Miscellaneous Application No. 	of 1993 
(for condonation of delay) 

in 

Mic-e-l-laneoirs App-±±catio-n-  No. 	of 1993 

(for review) 

in 

O.A. No. 535 of1989 

The Government of India 
through The Secretary, 
Ministry of Finance, 
Dept of Revenue, New Delhi. 

The Chief Commissioner (Admn.) 
of Incoe-tax,Ahmedabad. 

Central board of Direct Tax, 
Ministr1 of Finance, 
North Block, Central Secretariat 
New Delhi. 	 ... Applicants 

(on . respondents) 
V / s 

Jaydev Mallick 
Deputy Commissioner of Income Tax, 
C/o. Chief Commissioner of Income Tax, 
Ayakar Bhavan, P-7 Chowringhee Square, 
Calcutta - 700 069. 	 . . . Respondent 

MOST RESPECTFULLY SHEWETH: 

1. 	The applicants herein have preferred Miscellaneous 

appliction for restoration/review of the order dated 

21/7/93 on the ground that the respondent herein is 

not exonerated of the charges levelled against him. 

The certified copy of the order was made available to the 
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applicants' advocate on 3/8/93. The same was 

received by the office of the applicant No.2 on 

16/8/1993. The same was thereafter sent to the 

office of respondent No.3 at New Delhi. At this 

point of time it was found hat there was a factual error 

in the operative part, inasmuch as the applicant 

was not exonerated of the charges levelled against him. 

The applicants thereafter immediately contacted their 

advocate on 7/9/93 and 8/9/93 and requested them to 

prepare and file Miscellaneous application for review. 

Thus there is a delay of 	days in preferring the 

Miscellaneous application. 

2. 	In view of the aforestated facts, the applicants 

humbly pray: 

that this Hon'ble Tribunal may be pleased to 

condone the delay of 	days in preferring 

the Miscellaneous application for review. 

Tha this Hon'ble Tribunal may be pleased to 

make such further orders and give such 

other directions as the nature and cirum-

stances of the case may require. 

Dat d this 10th day of September, 1993. 

.R.Bhatt) 

Advocate for the applicants. 
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I 

Verification 

I' 	K./v/1 	Ce'Ø C 	fs'zt-t 	,9icwe —/'9C 

age.5. working as.. 	. 	Ji--f  

in the office 

do hereby verify that the contents of paras 1 to... 

believed to be true on legal advice and that 

I have not supressed any material fact. 

Dt: 10/9/1993. 

11ed by Mr.. 	 ....... 

Laned Adocte !Qr titiOner 

w 	ecnd sRI &......... 

op1es copy serd/rOt £ervO tc 

other side 

)t. '/j .3 	Dy.Regi8trar C.A,T U 
Q 	 Ab.d buc 

5U&r 44QC 

. 	 ,• Ci N t. C 

rn 

n 
! 

C'C 

,• 	ruf l.fl 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, AHMEDABAD 

Miscellaneous Application No. 	of 1993 

(for condonation of delay) 

in 

Miscelleous Application No. ror review 

in 

O.A. No. 535 of 1989 

of 1993 

The Government of India 
through The Secretary, 
Ministry of Finance, 
Dept of Revenue, New Delhi. 

The Chief Commissioner (Admn.) 
of Income-tax, Ahmedabad. 

Central Board of Direct Tax, 
Ministry of finance, 
North Block, Central Secretariat, 
New Delhi. 

S 
v/s 

Applicants 
(on . respondents) 

Jaydev Mallick 
Deputy Commissioner of Income Tax, 
C/o. Chief Commissioner of Income Tax, 

Ayakar Shavan P-7 Chowringhee Square, 
Calcutta - 706 069. 	 . . . Respondent 

MOST RESPECTFULLY SHEWETH: 

1. 	The applicants herein have preferred Miscellaneous 

application for restoration/review of the order dated 

21/7/93 on the ground that the respondent herein is 

not exonerated of the charges levelled against him. 

The certified copy of the order was made available to the 



-2- 

applicants' advocate on 3/8/93. The same was 

received by the office of the applicant No.2 on 

16/8/1993. The same was thereafter sent to the 

office of respondent No.3 at New Delhi. At this 

point of time it was found that there was a factual error 

in the operative part, inasir uch as the applicant 

was not exonerated of the charges levelled against him. 

The applicants thereafter immediately contacted their 

advocate on 7/9/93 and 8/9/93 and requested them to 

prepare and file Miscellaneous application for review. 

Thus there is a delay of 8 days in preferring the 

Miscellaneous application. 

2. 	In view of the aforestated facts, the applicants 

humbly pray: 

That this Hon'ble Tribunal may be pleased to 

condone the delay of 8 days in preferring 

the Miscellaneous application for review. 

That this Hon'ble Tribunal may be pleased to 

make such further orders and give such 

other directions a 

stances of the cas 

Dated this 10th day of 

(M . R . Bhatt) 
Advocate for the appli 
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Verification 

I, 

working as. 	 cj 	T 

in the office of the Comrnmissioner of Income Tax 

do hereby verify that the contents of paras 1 to....  

believed to be true on legal advise and that 

I have not supressed any material fact. 

Dt: 

S.NQ 	
' SOLEMJJLY AFFIRMED 

BEFQRE .. ME 
C _- N,>  

NOTARy 
,z \i) 

jal 




