IN THE CENTRAL ADMINISTRATIVE TRIAUNAL Qj\
AHMEDABAD BENCH /

0.A. No/535/89
Tuhxdi,

0
DATE OF DECISION 4/3/1994

Shri Jaidev Mallick Petitioner

Mr,M.R.Anand Advocate for the Petitioner(s)

Versus

€Y -3 Inéli'\ & OrS.
The Government of a Respondent

Mr,M.R.Bhatt Advocate for the Respondent(s)

CORAM :

(13

The Hon’ble Mr. WN.B.Patel Vice Chairman

Membe r{A)

e

The Hon’ble Mr. KeRamamoorthy

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ¢ }*O

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?




.
[\8)
*

Shri Jaidev Mallick,

3/0. Late Baradakanta Mallick,

Dy. C.I.T. (OSD) Audit

Aayakar Bhavan,

Ashram Road, Ahmedabad, : Applicant

(Advocate Mr,M.R.Anand)
Ve rsus

1, The Government of India
Throughs
The Secretary, Ministry of Finance
Deptt, of Revenue,
New Delhi,

2. The Chief Commissioner (Admn)
of Income=-Tax, Ahmedabad,

3. Central Board of Direct Tax
Ministry of Finance
North Block, Central
Secrecariat, New Delhi, : Respondents

(Advocates Mr,M.R.Bhatt)

ORAL ORDER

O.A.NO, 535 OF 1989

Date:4/3/1994

Pear: Hon'ble Mr,N.B.,Patel ¢ Vice Chairman

By our order in RA/52/93vwe have recalled the order
dated 21,7.1993 disposing of this OA as not survivéﬂad
and have directed restoration of the said OA for final
hearing. The final hearing of the OA 15 now taken up

at the request of both the learned counselj-

s The main relief claimed in the 0.A, is for having
quashed and set aside the Memorandum of charges furnished
to the applicant Shri Mallick and the order by which the
Inquiry Authority was appointed to hold departmental
proceedings against him, It is now stated by both the
learned counselsthat the inguiry has regched the stageg&
where the Inquiry Authority has submitted its report

to the Lisciplinary Authority and the Disciplinary Authority
is yet to apply its mind and to take & decision whether

VSN I IN
the report of the Inquiry,should/be accepted or not., It

&
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appears that it is becau@e%f the judgment in the
O.A. that the Disciplinary Authority has stayed
itsYg;ﬁfboffthe matter and has not finalised it,
Mr.Anand states that the applicant is not now
interested in pressing the reliefs claimed in the
0.A, for having annexures A2 and A4 set aside,

He states that the applicant will be satisfied,

if a direction is issued to the Disciplinary
Authority to finalise the disciplinary proceedings
within a stipulated time-limt, Mr.Bhatt states that,
if reasonable time is given to Disciplinary
Authority to finalise the matter, E?elieSpondents
have also no objection tolgassinglghe 2}der AN
suggested by the applicant. We are told that the
applicant Shri Malliick is due to retire in the

end of May, 1994 or thereabout,

3 In view of the position mentioned above,

we direct the Disciplinary Authority to finalise

the Disciplinary Proceedings against the applicant

Shri Malliﬂkrlatést by 8/4/1994, 1In view of the

fact that the applicant is due to retire shortly,
wWt\ e

no extension of time %:Jgiven for finalising

the disciplinary proceedings, The decision that

may be taken in the diséiplinary proceedings,, may

be communicated to the applicant Shri Mallick

within a period of one week after it is taken.

It follows that, on the conclusion of the

disciplinary proceedings, the consequential steps,

necessary to be takeny in accordance with the law,
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as regards the question of considefation of the
applicant for promotion will be taken well in time

before the date of the applicant's retirement,

(%

(K, Ramamoorthy) (N.B.Batel)
Member (A) Vice Chairman
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IN THE CENTRAL ADIINISTRATIVE TRIBUNAL
1 ADDITIONAL BENCH AT AHMEDABAD

0. A. NO:S3y oF 1989

PO

‘%‘ Jaidev Mallgck esses Applicant
VS
Union of India & ors. coee Respondents.
1
\J

% ;;29%/4) , .
ﬁmﬂpﬁ%‘fﬂ' - INDEX
pur _ﬁf/él/l Jo
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é’?l*""l) C /)\/t”‘/\/ Sr.No. Annexures Particulars Page Nos.

M Y [eecte™ &4~ Mgtz = = = = = === - -
%/%é? 1e A-1 A true copy of the order / A’ /7

revoking the suspension order.

: 0
AN
L 24 4=2 A true copy of the memorandum - '
~ dt. 16.2,1988 2|~ 48
Q0N Q.J’
., .,
i Vi /7 3 A=3 A true copy of the reply of Z/ )y ;
. ! f 7 70
the petitioner dt. 26.4.88,
4. A-4 A true copy of the order '7/
appointing the inquiry officer
i 5. A=5 A true copy of the audit report ™y 50 e )
3 showing delay for issuance of T 9—
refund orders.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH AT AHMEDABALD

0. A. NO: SIS OF 1989

Between

Jaidev Mallick

S/o Late Baradakanta Mallick

Dy. C.I.T. (0SD) Audit

Aayakar Bhavan

Ashram Road

Ahmedabad 380 009 coes Applicant

And

1. The Government of India
Notice of the petition to be
served through the
Secretary, Ministry of Finance
Dept. of Revenue
New Delhi.

2. The Chief Commissioner (Administration)

of Income-Tax, Ahmedabad.,

5. Central Board of Direct Tax
Ministry of Pinance
North Block, Central Secretarizst

New Delii 110 001, teees Respondents.,

.Détails of the Application

1. Particulars of the Applicants

(i) Name of the Applicant ¢ As given in the cause
title
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| (ii) Name of Father ¢ A4S given in the cause
;
| title.
(iii) Designation : Dy. C.I.T.(0SD) (audit) .
Ahmedabad. s
"
(iv) Oifice hddress : Room No.12, Ground Floor "
Aayakar Bhavan
Ashram Road
Ahmedabad{
(v) Residential Address : 4/5 Income-tax flats
Oppe. High Court
Ahmedabad - 9.
[ 1
2., Particulars of the Respondents:
(i) Name and designation : 4s given in the
of the respondents cause title
(ii) Office address of the : As given in the cause
respondents title.
(iii) Address for service of : As given in the
all notices cause title. .
i 5. Particulars of the orders against which application
' 1 is wmade
’ | a)) Order No.F.C/14011/45/87 V&L dated 16.2.1988
l ‘ | of Gover .ment of India, Ministry of Finance, %

Department of Revenue, informing the -
petitioner that it was proposed to hold an

enquiry under Rule 14 of the Central Civil
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4.

-Service Classification Control and Appeal Rule,
1965.

e~ i4e ////fu’“]'g ¥ v& L
Order No.@utech=32001/Cfead I Hinistry of Finance

Nove rrap e s
Department of Revenue, New Delhi dated 1%¢h %3éémb£} L

1988.

Jurisdiction of the Tribunal

The applicant declare that the subject matter

of the order against which he wants redrecssal is within

the

5.

jurisdiction of the Tribunal.

Limitation

The applicant further declare that the application

is within the limitation prescribed in Section 21 of the

Administrative Tribunals ict, 1985.

6.

6.1.

Facts of the Case

The petitioner is a citizen of India. The

petitioner is a member of Scheduled Caste. He is an

officer of the respondent Union of India. He is a

member of Indian Revenue Service Class I. He entered the

service as a direct recruit pursuant to his selection

by the U.P.5.C. for I.i.S. and allied services in the

| Year 1965. The petitioner joined the service as BT .0

Class I. He was promoted to the next higher post of

Dy.

Commissioner of In come Tax (then known as Assistant

Commissioner of Income Tax) in the year 1977. The petitioner

was

prowoted in accordance with his seniority and on the




basis of his merit. The petitioner had meintained
a clean and meritorious record of service from the
very beginning. As a Dy. Commissioner, cne is
required to complete eight years of service before
one can be consideréd for promotion to the next
higher post of Commissioner of Income Tax. The
petitioner has completed the service of eight years
as Dy. Commissioner in the yesr 1985 and became
eligible for being considered for the promotional
post. According to the judgment of the Chandigarh
Bench of this Hon'ble Tribunal, the petitioner
ought to have been considered (along with others
of his batch) for promotion in the year beginning
Jenuary 1986, But because of certain dispute as
to seniority, the petitioner was not deemed to have
entered the zone of consideration by the departument
till the year‘1987. In July 1987, the petitioner
was confirmed:gis present post of Deputy Commissioner
of Income Tax. He was also given selection grade
by the D.P.C. held for the purpose of nnnxiﬁnga#inn
c&nsidering the cuestion of his confirmation and
conferm;nt of selection grade. Thus it is clear

: there
that till July 1987, #E was absolutely nothing
ageinst £he petitioner. The petitioner can cate-

gorically say that prior to this stage he has not

received any adverse remarks nor was he ever subjected

to any departmental enquiry and there was no guestion

of his being punished.

»

=}




Annex, 'A-1!

Lh

6.2. The D.,P.C, for the year 1987 was met on 18th
and 19th September, 1987. On 18th September, 1987 itself
an order was issued susPeﬂding the petitioner though no
inquiry was instituted against the petitioner as such.
Later on when the petitioner received charge-shezt insti-

tuting inquiry, he was horrified because the charge-sheet

consisted of trivial charges which can never amount to

Lany misconduct. The charges essentially consisted of slight

delay of issuuance of refund orders <for which in the past
even a member of clerical staff were never Subjected to
departmental inquiry much less suspension from service, It

is also noteworthy that the chargeshecet was not issued tiil
16th February, 1988 i.e. seven months after the petitioner's
suspension from service. But the suspension of the petitioner
by an order dated 8.9.87 did have the effect of depriving

the petitioner of his right of being considered for promotion
to the higher post. One must sayAthat the timing of the
department was perfect. After the purpose ®X was accomplished
the suspension order was revoked by an order dated 27th

July 1988, It is a non-speaking order and does not make it
clear % why the petitioner was suspended and Why the
Suspension is being revoked when the inquiry is still supposed
to be pending against him. A true copy of the order dated
27th July, 1988 revoking the suspension is annexed hereto

and marked Annexure 'A-1',

-

6.5, The petitioner submits that the memorandum dated
16th February, 1988 consists of a Single article alleging
that during the period between July 1985 and January 1987,

the petitioner had delayed granting of approval for issuance



of certain refund orders.‘ The details of 14 instances
of the delay in issuance of refund orders show that
according to the department there was delay of about
1¥2 months to 8 months; It is noteworthy that note a
slightest evidence is suggested to show how the peti_
tioner could have any dishonest motive for this very
nominal delay which is a routine affair in the depart-
ment. In fact the petitioner know abou? other cases
where delay of much longer periodzgggL21ill no action
is taken against any employee unless he is shown to
have some corrupt motive for the same. This is

because the staff in the department is over-burdened

and delay in every Government departuent is a routine

affair in this country. In the present case also none

of the petitioner's sub-ordinate, either I.7,0. or the
administrative staff has been sufjected to any disci-
plinary proceedings. It is not as if the petitioner
as a Dy. Commissioner was solely responsible for this
delay. The petitioner can not grant the épproval of

issuance of refund orders unless the administrative

.\ machinery working with him complete its part of the job.

Merely looking at the date of the proposal and the date

of grant of issuance of approval can be highly misleading .
and unfair to the officer concerned. The petitioner, thus,
was surprised that the charge-sheet did not reyegl

any misconduct on his part and the effort secem to be

just to creatw a record of pendency of some inguiry

against him., A true copy of the pmemorsndum dated 16th

February, 1988 along with annexures are annexed hereto



Anne.'4A=2"! and marked Annexure 'A-2%,

6.4. The petitioner replied to the charge-sheet

by his reply dated 26th April, 1988 and refuted the charges
in every detail. The petitioner speciifically péiﬂted out
that'he had acted bonafide in discharge of his statutory

obligation (which were of quasi Jjudicial nature). The

petitioner also pointéd out that refund proceedings zre
part of assessment proceedings which are of guasi judicial
nature and merely because some part of it involves admini-

strative function, the true nature of the work which is’

o

Enecessarily quasi judicial as prescribed under section 237
‘of the Act cannot change. Section 237 require judicial
satisfaction by the I.T.0. as to the entitlement to a refund
by the assessee. The petitioner as a Dy.CIT, while discharging
the function as to approval of refund orders has the same
powers which an ITO has while considering the first part

of assessment. The petitioner also referred to the depart-
ments instructions as to the proéedure to be followed prior
to IAC for issuance of the refund orders and pointed out
that the petitioner has followed the procedure and taken the
time which was taken by other officers in smiliar circum_
stances. The petifioner also referrsd to every single

of the fourteen cases referred to in the charge-sheet and
pointed out that he was not responsible for the delay as

M the time taken by his predeceésor'as well as by his
Sub-ordinate staff and other relevant iactors in moving of
the # files were completely ignored. The petitioner need
not repeat the reply as a copy of the same is annexed

Anne.'A-3'  hereto and wmarked as Annexure 'A=3'. The petitioner




§

craves leave to rely upon this reply as part of the

petition at the time of hearing as and when necessary,

Ba5. The petitioner, thus, pointed out that the charge
levelled against him does not constitute any mksconduct

and that he was being singled out in discriminatory manner
f0£ extraneous considerations, The petitioner also

pointed out that there are large number of cases where

he had acted much faster than other officers, Thus the

Pk policy of pick and choose should not ve adopted in

his case when the time tauken in each of the cases is ¥
carefully explianed. The petitioner, thereifore,

requested that the inquiry pending against him may be
Qropped and the petitioner may not be subjected to

any further harrassment. The petitioner subnits that

it is also noteworthy that prior to this institution

of the inquiry, he had not received any advige from

any superior officer that the petitioner was less than
prompt in issuance of refund orders, It may be noted

that the petitioner was entitled to lenient approach

a8 a Schedule Caste employee, but what he was getting

is harsher apvroach in the matter,

0.6 The petitioner received no reply to his

reply at Annexure 'A=3' for several months. Ultimately '
by an order dated 18th November 1988 an envuiry officer

was appointed. The petitioner was served a copy of

the order off @th December, 1988 which is annexed hereto

and marked Annexure 'hA-4', Since then no hearing + Annex. 'A-4!

has taken place and the matter is simply pending,.




Meanwhile several DPCs have met and the petitioner continues
| to be by-passed in the name of so called pendency of the

/

I departmental proceedings. ZI In fact the pe-titioner has
U.!(/"’;'”

been superceded even by the officers who ig selected in

1969 batch when the petitioner is of 1965 batch and he has
been by-passed. Thus on a trivial charge that prior to
January 1987 there was minor delﬁy in issuance of some refund
orders and without there being any evidence whafsoever of
his lack of integrity, the petitioner is denied the promotion
for nearly four years. This penalty is imposed upon the
petitioner at the time when the Government is claiming that
it is making special efforts to promote the SC/ST candidates
and when this cadre is under represented as far as the
Scheduled Caste employees are concerned dnd when there is
absolutely no evidence against the petitioner of any impro-
priety or irregularity and prior to issuance of this charge-

sheet his record is absoclutely clear and meritorious.

6.7, The petitioner submits that according to him

the charge-sheet given to him does not constitute any
misconduct and therefore the enquiry cannot be inétituted
ané the institution of enquiry is void ab-initio. However,
he has pakimjx patiently waited to see if he could be exonerated
from the trivial charges. But it scems that the Department
is not interested in completing the inquiry and the sole
purpose of enquiry pending was to deny the petitioner's
right of promotion. This is a Special treatment being meted
out to a Scheduled Caste officer. Aggrieved end dissatisfied
by the impugned orders at Annexures A-2 and A-4, the petitioner

approaches this Hon'ble Tribunal by way of this application



on the following grounds amongst others:

6.8, The petitioner submits that the issuance of
refund order is the part of assessment proceedings which
are of yuasi judicial nature. Under Section 237 of the
Income Tax Act, an ITO is required to arrive a Jjudicial
satisfaction that the refund claim is due and that the
assessee is8 entitled to the same. The delay in issuance
of final orders in judicial proceedings can never be

the sole responsibility of the officer exercising

the judicial powers. It is not as if a juige who
decides a given case on a given day when it is placed
before him, he is responsible for all the delay that
took place before placing the case before him. Such

an approach is absolutely arbitrary, perverse and bad

in & law. Such a charge can never constitute any

misconduct on the part of an officer exercising guasi

Jjudicial function,

6.9. The petitioner submits that this Hon'ble

Tribunal in the case of M.N,Querishi vs. Union of

 India (0.4.N0.475/88) has taken the view that an ITO

assessmental
in discharging the zsxemgrtat functions is doing

quasi judicial work and the discharge of guesi judicial
function simplicitor cannot be a subject matter of the
departmental inquiry on the adminiétrative side., If
there is any error or failure in exercise of guasi
Judicial function, téen it can be corrected in the
appeal or revisional proceedings and not on admini-

strative side, This judgment of the Honlble Tribunal



is subsequently followed in the case of Siri P.D.

|

f Khendelwal vs. Union of India, another deputy CIT of
| (oAbl i), .
| ! this very department., The mm two judgments of this
gon'ble Tribunal are squarely applicable in the petitioner's
case. The institution of the inquiry in those two cases
was quashed and set aside by this Hon'ble Tribunal. The
petitioner submits that he is seeking the same relief in
a very much the same cirpumstances. The petitioner submits
f that there cannot be departmental inquiry on administrative
) Side for the alleged delay in dischargings of quasi judicial
function. The petitioner, respectfully, submits that
in many x=&s courts cases are pending for more than 10 years

and if such an approach, as is adopted by the department is

accepted a havoc would be caused in the judicial administration.

6.10. The petitioner submits that apart from discharging
the quasi judicial function there is ancther fundaﬁental
objection to the institution of inquiry in such a case. As a
matter of fact the Hon;ble Supreme Court in i.A. Ahmed's case
(AIR 1979 SC page £ 1022) has said that mere inaction or
delayed action on the part of the officer cannot amount to
misconduct. If an officer is lacking in efficiency or fails
to attain the higher stendard, it can be a legitimate subject
matter while assessing his work at the time of writing

- annual confidential report. But to say thét this in itself
amount to misconduct is arbitrary and perverse and directly
in violation of the law laikddown by the Hon'ble Supreme xmCourt in

. Ahmed's case. For this reason also the institution of inquiry

against the petitioner is bad in law.
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6.11, The petitioner submits that ‘the institution of
inquiry against the petitioncr is also arbitrary, discri-
minatory and violative of his fundamental rights under
article 14 and 16 of the Constitution of India. The
petitioner submi%s that the procedure for issuance of
refund is that first the clerical staff places the concerned
file before the competent ITO. The ITO prepares the
assessment work and places fhe assessment order and the
proposal for the issuance of refund orders for the
approval by the Dy.C.I.T. The Dy.C.I.T. has to apply

his mind in a judicial manner and to consider all the
sides before giving the judicial decision as to whether
the IT0s proposal can be approved or not. This the
entire mochinery involves the working by the administra-
tive staff, subordinate ITO doing quasi judicial work

culminating in the approval proceedings before the

' Dy. CIT. To say that the Dy.C.L.T. is responsible for

the delay wifhout considering:the role of each of the
persons involved in the process and without looking at
the complexity of the individusl case, the burden of
work before the staff, the arrears of the work, time
taken by the predecessors, is wholly arbitrary and
jrraticnal. This would amount to putting undue pressure
on the officers concerned in discharge of their quasi
judicial function and is thus arbitrary in as much as

it permitf the policy of pick and choose. Some delays

by the officers with blue eyes may be ignored snd e

delay by the othérs like the petitioner may oe made

-r
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instrument of penalty. This is clearly violative of

Article 14 and 16 of the Constitution of India.

6.12, The petitioner submits that the discriminatory

and arbitrary treatment given to

) clear from the fact that in his

there was delay of 1Y/2 months to
refund orders, when the existing
are cases of much 1oﬁger delays

is teken even in cases where the
loss to the department.

the audit party noted that there

the petitioner is further
case the sole charge is that
8 months in issuance of
audit report show that there
where no action whatsoever

delay has resulted in financial

In a recent case of another officer

was delay of 8 to 9 months

in issuance of refund order Tesulting in the public exchequer

being burdened with an interest of k.71,660/=. Ko depart-

mental action is taken against the officer concerned., Another

case BIxXRExX reviewed by the audit officer sShown fhe delay

of about 9 months in issuance of
additional interest liability of

In another case of Gujarat Steel

refund order fesulting in
Bse1.34 lakhs to the department.

Tubes, the audit party noted

the delay of more than one yesr resultine the interest liability

ES OV I/

of several lakhs. ' In another case of M/s.(s%ninﬁfﬂngineering,
/

\

the audit party noted the delay of more than 6 months resulting

in additional interest liability,

Similarly in case of

Saurashtra Cement and Chemicals, in 1988.89, there was delay

of several months, The petitioner has referred to only the

period of delay in passing the order ofxgx approval, but there

were further problems of non-payment of the refungd money

for much lobger period in several of these cases resulting in

heavy financial liability to the department in the form of

interest,

In all these cases, no departmental inquiry whatsoever

I.lll..lllllllllllIIIIIIIIIIIIIllIlllllllIll.l-----""‘;———————————______"
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is instituted against any of the officers. In all these
caaés two things are clearly very distinctls. First that
the delay attributed to the petitioner, even assuning
that the petitioner is solely responsible for it, is
normal
very RBRIRAX delay and secondly no departmentsl inguiry
is instituted for such delays against the officers in
Spite of kzim there being audit objeqtions as to the
accruel of financial liabilities. As against this,
the inaction attributed to the petitioner is firstly for
a shorter time and secondly hes not resulted any financial
liability for the department, none at least is pointed
out by tﬁe charge-sheet. Thus the institution of

departmental inquiry in the petitioner's case is clearly

| discriminatory and in violation of his fundamental rights

. of equality under Article 14 and 16 of the Comstitution of

India, The petitioner submits that what is not misconduct
for #®®2 large number of other officers caunnot be misconduct
for him only. ﬂ‘grue copy of the audit report showing
the delay in issuance of refund is snnexed hereto and

marked Annexure 'A=5' collectively.

6e13. The petitioner submits that the discriminatory
treatment given to the petitioner is further clear

from the fuct that in the 14 instances referred to

from the entire career of the petitioner, it is clear
that he was not responsible for the entire delay and
suﬁstnntial period is by the sub-ordinate IT8 or by

the administrative staff. No action is taken against

them or even no action is pmwen proposed against them,

~

Annex JYA-5"

i |



But the petitioner who is responsible for the final leg
of;the proceedings is sought to be persecuted. This would
also show that the ins%itution of the departmental inguiry
against the petiticner is for extraneous and improper

considerations.

6.14, The petitioner submits that he is a Scheduled
Caste Officer. Under the Government policy decisions if he
is guilty of any lapse or not achieving a high standard of

efficiency, first his attention has to be drawn and he is

. to be given special guidance in the matter. No such procedure

'is followed in this case. This fact is specifically pointed
out in his reply/representation at Annexure 4-3, but is
completely iemored. This would also show that instead of
getting additional protection, he is singled out for dis-
criminatory and arbitrary treatment. This also shows the
melafides of the impugned action of the Goverument that

the petitioner is sought to ve penalised for extrancous and

improper considerations,

0el5, The petitioner submits that it is zlso well establi-
Shed preposition of law settled by several judgments of the
Supreme Court and the High Court and the Judgemente of this
Hon'ble Tribunal in the above mentioned M,N,Querishiscase
that thé inguiry has to be instituted and coupleted within a
reasonable time. In the present case the alleged incidents
)pertain to the year 1985-86 i.e. prior to January 1987. Till
the end of 1989 the inquiry has not even commenced. Heanwhile
the pe titioner has been superceded in the matter of promotion

by large number of his Juniors and the promotions have gone

upto 1969 batch., As the time lapses, it becomes very difficult



for the petitioner to defend himself as everything
e _

caanothpn the record and the memory cannot remain

in tact for long years. Ior this r:ason also,

the inguiry instituted zgainst the pe-titioner deserves

to be gusshed.

6.16. The petitioner submits that the malafides
of the respondent zuthorities and the discriminatory
treatment shown to him are further clear from the
mysterious menner in which the petitioner was
suspended seven months prior to the issuance of
charge-sheet and then sudden revocation of the sus-
pension order when the inguiry had not even commenced.
This shows that the purpose was to deprive the
petitioner of his promotion in the year 1987. No

reasons have appeared on the record as to why the

petitioner was suspended and why his suspension was

revoked., The petitioner is.still not paid the full

monthly dues for the suspension period., Thus on every

_count he is sought to be sipgled out in arbitrary-

manner. The petitioner's annual increments are also

not released since 1987 though there is not even any

official order to that effect. The petitioner submits

that if the charges were really genuine and there was
substance in them, he could not have been confirmed and
given selection grade in July 1987, when the charges
pertain to a period prior to January 1987. The impugned
action is thus bad in law peingz vitiated by malafides

and on extraneous considerations. It is also in

P
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violation of principles of natural justice and fair play
and thus beyond the jurisdiction of the respondent authorities,
!
P Te Relief Sought :

In view of the facts and grounds mentioned hereinabove,

the petitioner prays that the Hon'ble Tribunal may be plessed

tos

/K?Q (1)

v

(2)

(3)

(4)

(5)

To quash andiset aside Yhe impugned order at
Annexures A-2\and A-4 ak illegal, unconstitutiond,
without jurisdiction, null, void and of no effect

whatsoever,

To consider Yhe petitioher's case for releasing
the monthly bgnefits wropgfully withheld during
the suspension\period i.e. from 18th September, 1987

to July 27, 198é\.
\‘.

To consider the patitioner's case for releasing
annual increments wiongfully withheld since 1987

due to wrongful institution of the inquiry.

To consider the petitioner's case for promotion
the

to the higher post/from date from which his

immediate juniors were cpnsidered for promotion
to the higher post but thd petitioner case was

not considered due to pendfhg inguiry.
\

To grant \any othet appropriate relief/remedy

deem just d propar by the Hon'ble Tribunal in the

facts and circumstz

/

ces of the case.




8e In®erim Relief, if prayed for

Pending admission, final hearing and disposal
of this apolication, the Hon'ble Tribunal may be pleased
to grant interim relief staying the operation of the
impugned orders produced at Annexures A=2 and A-4 to

this application.

9. Details of the remedies exhausted ¢

The applicant declares that he has availed of
all the remedies aveilable to him under the relevant service
rules by making representation to the concerned authorities

as mentioned in the ficts of, the case, hereinabove.

10. Matter not pending with any other court etc,

The applicant further declares that the matter
regarding which this application h's been made is not
pending before any court of law or any other authority

or any other Bench of the Hon'ble Tribunal.

1M1 Particulars of Bank Draft/Postal Order in respect

of the Application fee ¢
1. Nos of the Indian Posal Order : |94U26&7/

., 29 -
2, Neme of the Issuing Post Office: "’/l\”é

%e Date of issue of Postal Order ¢357///—’8{7

4, Post of fice at which payable

124 Datails of Index :

EZn index im duplicate containing the details

of the documents to be relied upon is enclosed.
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13. List of enclosures

1. Annexures A-1 to 4-5 &s mentioned in the index.
2. Vakalatnama,

J. Postal Order in respect of the Appln. fee.

IN VERIXICATION

I, Jaidev Mallick, S/o Late Baradkanta Mallick, working

as Dy. C.I.T.(0SD), under respondent no,2 authority,
resident of Ahmedabad, do hereby verify that the contents
frow 1 to 13 are true B to my personal knowledge and belief

and that I have not suppressed any terial facts.

/

~
XV s d

Ahmedabad (Signature of the Applicant)

Dates aZo-// 5]

e S

Appiicant' s Advocafe .

TO:

Bhe Reslatras Filed by Mr... 174”\“"\—.30_

Leaned ZAdvocate for Petitioners
CAT Addl Bench with second set & ...2..  spares

at Ahmodabad, ICOIBE CODY served/nWed to

otirer side i o /
v

ot 'Lq_r, ,, Dy Reqgistrar C AT (I\
A'ba0 Beuc] |
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F ,NO,C~-14011/45/87 V & L,

T GOVERNMENT OF INDIA,
- MINISTRY OF FINAMCE.
DEPARTMENT OF REVENUE.
" CENTRAL BOARD OF DIRECT TAXES.

FRARV P

New Dalhi, dategxtﬁgﬁLﬁth'?gb}ﬁ}988°

eie of BesEipl .'.\ p
) )‘ .“.,
The Precsident proposes to hold éﬁ%%?qufﬁyfﬁgaiﬁsﬂf

\\—::4' -‘\';:- _
Shri Jai-ev Malik, Assistant Commissioner of Incdte Tax,

under Rule 14 of the Central Civil Services (Classification
Control and Appeal) Rules, 1965, The substance d the-
imputations of misconduct or misbehaviour in respect of

which the inquiry is propsoed to be held is set out in the
enclosed statement of articles of charge (Annexure 1),

A ststement of the imputations of misconduct or misbe%aviour
in support of each article of charge is enclosed (Annexure II),
A list of documents by which and a list of witnesses by

whom, the articles of charge are proposed to be sustained

are 2lso enclosed (Annexure III and IV),

25 Shri Jaidev Malik is directed to submit within 1O
days of the raceipt of this Memor>ndum a written statement

of his defence and also to state whether he desires to be

heard in ' =2rson,

\
3a He is informed that an inquiry will be held only
in respect of those articles of charge as are not admitted,

tHe should, therefore, specifically admit or 'deny each

article of charge,

4, Shri Jaidév Malik is further informed that if he
does not submit his written statement of defence on or

before the date spacified in para 2 above, or does not
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appear in person hefore the inaguiring authority or other-
wise fails or refuses to comply with the provisi.ns of w:
Rule 14 of the Gentral Givil Services (Classifisation,
Gontrol and Appeal) Rules, 1965 or the orders/direcctions

issuad in nursuance of the said rule, the inaquiring autho-

rity may hold the inguiry agAinst him ex parte,

5 Attention of Shri Jaidev Malik is invited to Rule

20 of the Central Civil Services (Conduet), Rules, 1964

under which no Government servant shall bring or attempt
to bring any political or outside influence to bear upon
any superior authority to further his interest in respect
of matters pertaining to his service under the Government,
If any representation is received on his behalf from
another person in respect of any matter dealt with in
these proceadings it will be oresumed that Shri Jaidev
Malik is awaras of such ~ represenfaiion and that it has
been made et his instance and action will be taken against
hirs for viol: tion of Rule 20 of the Central Civil Services

{Concuce) Rules, LS64,

6. The receipt of the Memorandum may be acknowledged,
(By order and in the name of the President).
W= _
(P.R. RWI KUMAR)
UNDER SECRETARY TO THE GOJERNM|ENT CF INDIA,
To

Shri Jaidey Melik,
Assistant Commissioner of Income-tax,

Through The Chief Commissioner (Admn,) &
Commissioner of Incume Tax, Bombay,
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~ Copy to :-

1, The Chief GCommissigier of Incore-tax Admn, ) Bombay.

2., Director, Central Vi

cilence Commission No, 2 .
Dr, Rajendra Prasad ﬁoad, New Delhi..11000l, with referance

from CentrAl Vigilence Conmissionts U,O. No.

ZIT 83 dated
30,11 .87

3, Director of Incnection (VigilAnce) New Delhi,

(Yo

(P.R.RAWVI KUMAR )

UNLDER SECRETARY TO THE GCVEENMENT OF INDIA,

o



ANNEXURE 1

STATEMENT OF ARTICLES OF CHARGES FRAMED
ACAHINST SHRI JAIDEV MALIK, ASSISTANT
COMIAI SSIONER OUF INCOME TAX, BOMBAY
PRESENTLY W4DER SUSPENSION,

ARTICLE I

That the said Shri Jaidev Malik while functioning

as Inspecting Assistant Commissioner of Income-tax

to January 87 causad undue and improper delay in granting
aoproQéimgngissue of refunds of Income Tax in several
cases, He has, therefore, violated the provision of Rule
3(1)(i) & 3(1L)(ii) of Central Civil Services (Conduct)

Rules, 1964,
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ANNEXURE 11 e
-
- STATEMENT OF IMFUTATION OF MISCONDUCT OR L\//
4ISBEHVIOUR IN SUPPORT OF "RTICLE OF CHARGE

ERAMED AGAINST SHRI JAIDEV MLIK, ASSIST/NT
COMMI SSICMER OF INCOME TAX, BOMBAY, PRESENTLY
UNDER _SUSPENSION.

o -

ARTICIE I

-re w—ce

The said Shri Jaidev Malik was posted as Inspecting
Assistant Commissioner of Income-tax, Companies Range-1I,
Bombay during the period July 1985 to 13.1,87, One of the
functions of an Inspecting Assistant Commissioner is to
grant approval to the Income Tax Officers of his Range
for issuing refund exceeding Rs, 1 1akh arising from the
assessments complatad by the Income Tar Officers under
the Zncome Tax Act 1961, This is an acdministrative and
non-statutory function, the main purpose of which, is to
prevent the nuossibility .f issue -f large refunds against‘
bogus ur fictitious chall@ ns., Since this is a post-Assess—

\ynent funtiun, the Inspacting Assistant Commissioner, has,
as such, no role in the cuemputation of the inceme »f the
c:ncerned assessee, His primary responsibility is limited
?to ensuring tha existence & the Genuineness of the challans
[for p2yment of advence tax and tax deducticvn certificates,

_fthe correctness f the credit given for the pre-paid tax
‘and the arithmatical accuracy of tha resulting refund,

In cases where an Inspecting Assistant Commissicnef during
the ccurse of the checking of refunds comes across material
to shcw that the assessment (rder containing #he cuomputa-
tion of the tutal income was itself erroneous; the right

& preper course ¢f action for him is to move the
Commissioner <f Incume Tax for permission tu withhold _
the refund U/S 241 and or f.r cancellaticn of the assess-
ment urder U/S 263 uf the Inc.ome Tax Act, The Inspecting
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Assistant Commissioner himself has no vower, statutory or

otherwise, either to cancel or modify the assessment order
already passed ur tu withh.ld the refund, The Central Board
of Direct Taxes, by instruction Ny, 179 dated 8.6.70, No,

: 834 dated 15.5,75, No, 912 dated 14,1,76 and No, 1647 dated

11,9,85, have emphasized the importance of timely issue of

refunds in all cases and have also stated that any unjustified
(

delay on ths part of any official would be suitably dzalt

‘witl, In fact :ne cf the duties of the Inspecting Assistant

Commissioner t. ensure that there is no unjustified delay

in the issue ¢f refunds in his Range,

2 s Rec 'rds show that in the fullowing cases of the
Cumpanies Range-II, Bucmbay, Shri Malik caused undue and

unjustifiable delay in giving his administrative approval

r/

f r issue <f refunds exceecding ks, 1 lakhs,

2,1, /s Skyd.me Shipoing Co,, S.A,

In this case, the Incume Tax Officer, Companies
Circle II(1l), Bembay, ha¢ proposed a refund of K, 2,24,844/-
for Assessment Year 76.77, The then Inspecting Assistant
Commissi.ner Shri D, Agarwala had asked the Income Tax
foicer t. recheck the c.mputation of the refund, The
Income Tex Officer's reply reiterating the currectness of
the prcposed refurnd was pending when Shri Malikbtook over
as Insnecting AssistAnt Commissioner Companies Range-11,
Bombay, in July 85, The relevant file .f the .ffice of
Inspecting Assjétant Ccemmissi.ner relating tou 'Appr.vals of
Refunds' was put up t: Shri Malik on 15.7.85 in cunnection
with 2~nother refund in the case of une M/s Norasia Shipping

Lines Ltd,, At this stage Shri Malik directed that assessment

records of M/s Skydeme Shipping Co, may be called, However




w (Bg/
\fwhen the relevant Assessment rec.rds were put un before him,
’he gave n.o written directions, The recurds thereafter show
that the Incume Tax Officer submitted ~ letter dated 19.7-€8
stating that the uriginal assessment urders U/S 172(4) in
this case, were not passad at Bombay and are theref.re not
2vailable in his eirele, Apparently this letter was sent
by the Incume Tax Officer in response tv certain cral queries
of Shri Malik. The file was again put up before Shri Malik
| by his office on 19,7.85, However, he gave nu direections
i on the .same., Ultimately a lettar was sent by him to the
Income Tax Officer .nly -n 25.10.85 asking the Income Tax
Officer tu obtain the original challans relating tou pre-
pAyment .f taxes, thereby dropping the initial query regarding
original .rders U/S 172(4), There is no indication on record
As to why the additional query Cuﬁld not be raised in the

first instance itself, The Ineoma Tax Officer replied ¢n

29,10,85, stating that the vriginA~l challans were already

available on the assessment recurds, However, the matter

—_—

remained pending with Shri Malik for no apparent reason

till he granted formal aoprovAal on 11,12,85, Thus Shri

MAalik unduly & unjustifiably delayed giving neacessary
dppruval in this case for about 5 months between 15,7.85
and 11,12.85 even th-.ugh the necessary information fur

taking appropriate decision was .already befure him,

2.2 M/s John Fleming & Co, Ltd,

In this case, a proup.sal was submitted by the Income
Tax Ufficer Cumpanies Circle~II(9), Bombay on 15.4,85,
seeking approval f.r issue of a refund of fs, 6,84,382/;
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for the Assessment Year 1984-85. The then Inspecting
Assistant Commiséioner had asked the Income Tax Officer to
recheck certain matters, The Income Tax Of ficer replied
on 21.6.85 reaffirming his earlier proposal, The Income
Tax Officer's reply was seen by Shri Mallk on 2,7.85 who
——

by then had taken one charge of the Range but he gave no

directions. On 8.8.85 he recorded his approval for the

g -
issue of refund on the Income Tax Officer's letter itself.
The formal letter of approval was sent on 12.8.85, Thus Shri
Malik caused undue and unnecessary delay in disposal of a

routine matter, by about 1% months between 2.7,85 and 12.8.85.

2;3L7 M/s Phalton Sugar Works Ltd, =

In this case the Income Tax Officer, Companies
Circle-II(3) Bombay, had submitted a proposal dated 8.4.85
for issue of a refund of ks, 5,20,317/- for the Assessment
Year 80-81. The relevant file was-but up before the Inspecting,
Assistant Commissioner on 21,6.85 recommending grant of approval,
On 15.7.85 when the file relating to approval of refund was -
put up bef,re Shri Malik in connection with approval of 2nother
refund in the case of M/s Norasia Shipping Lines Ltd., Shri
Malik g2ve no directions in respect of that case and instead
asked his office t. put up the 2ssessment records of M/s
Phaltun Sugar Works Ltd, The cuncernad Income Tax Officer
submitted 2 further letter on 17,.,7.85 stating that it had
since come tu his n.tice that.;gzzgg; company M/s Swastik
Textile Mills Ltd, had been amalggmated with M/s Phaltun
. Sugar Werks Ltd, ard that there is an existing demand of
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Bs. 1,36,2(58_/- in the case .f M/s Swastik Textile Mills Ltd,
which c. uld be rec .vered from the refund payable tu M/s
Phalton Sug-r Wurks Ltd, The Incume Tax Officer tberefore,
modified pis earlier nrcpos%l‘giﬁg%é extent that cut of
refund ¢f B, 5,20,317/- payable tuv M/s Phalton Sugar Werks
Ltd., an amount of R, 1,36,253/~ would be adjustad against
the tax due from M/s Swastik Textile Mills Ltd. and only

the balance of R, 3,84,059/- wculd be refunded to M/s Phalton
Sugar Works Ltd, Shri Malik however t.ok no actien till
6.,11.85 when he ultimately gave approval t. the abcve proposal,
Thus, Shri Malik caused an undue and unjustifiable delay of
2b_ut 4 munths between 15.7.85 and 6.,11.85, in dispusing

>f the matterx,

2,4. M/s Norasio Shioping Lines Ltd,, GMRH, West Germany

In this casa a propcsal was received frum the Inceme
Tax Officer Gempanies Range-II(1l), Bombay, on 28,6.85, seeking
epprwvAal for refund of B, 2,05,517/~- for the Assessment Year
£4-€5 in this case, The relevent file was put up befcre Shri
Malik by his office vn 15.7.85 rec.mmending grant of approval ,
Shri HMalik gave no directiuns as regsrds this proposal and
instead called fur Aassessment records of two other companies
/s Skydome Shipping Co, Ltd. and M/s Phalton Sugar Works Ltd,
where also similar proposals were pending, The matter
relating t. M/s Norasia Shipping Lines Ltd, remained pending
before Shri Malik €ur over 7 munths till the Income Tax
Cfficer sent a reminder on 27.2.86. Thereafter on 4,3.86 Shri
/o

rs

Malik sent a letter t. the Income Tax Officer asking him

ksl v
cbtain the <riginal challans, The Inccme Tax Officer

3 5
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replied on 6.3.86 stating that he has verified the tax payment
from the cash buck where entrieé of tax payments of Rs, 6;60,321/;
were duly rec.rdad, Thereafter Shri Malik granted appruval
on 11.3.86 f.r a refund of Bk, 2,05,376/-. Thus Shri Malik

caused 2n unnecessary and unjustified delay of over 7 menths

betwzan 15,7.85 ind 4.3,86 in tha disposal ¢f a routine matter,

2D M/s Empee CorporAaticn Ltd,

In this case a prupusal for issue of refund of
ks, 1,37,616/- was received frum the Inceme Tax Officer Ccempanies
Circle II(8), Bembay cn 8,11.85 for the Assessment Year 84-85,
On 25.11,85 Shri Malik asked the Incoume Tax Officer to first
adjust the tax demands - utstainding against the Assessee
under the Sur-~tax Act 2nd tou resubmit his proup.sal thereafter,
Acc rdingly, a revised nropusal f r refund of R, l,25,455/—~
was submittcd by the Inc.me Tax Officer on 10,2,86, The -
relevant fil. was nut up befure Shri Malik on 12.2,86 itself
but he gave dirzetiors, acc&rding his approval to issue of
refund, only «n 17.4,86, Thus, the matter remained pending
before Shri mMalik for wver 2 aenths between 12,2,86 and 17.4,86
thereby reculting in an unjustified and undue delay, Even g

———

otherwise sircc the original prepesal of refund(ks, 1,37,616/-)

was in itself justified, Shri Malik ceould have in the first

. ———

instoise itself  1ppr.ved the proposal subject t. the adjustment "

~

21 th2 outstariing Sur-tex demend, /

7/

2,6. M/s_Perfect Gems Exports Pvt, Ltd,

In this case, tha Income Tax Officer Ccmpanies Circle-IIl
(3) Bombay, had s.ught appr:val .f the Inspecting Assistant
Ccemmissivner f.r issue .f refund of R, 1,54,171/- fcr the

Asscesament Year €3-84, The Incoeme Tax Officer's proepousal was




_ o
- ¢ L+

received in the office .f the Inspecting Assistant Commissiuner
on 29.1.86 and the relevant file was put up befure Shri

Malix, by his office n 12,2,86 rec.mmending grant .f

:
appr.val, However Shri Malik gave no directiuns un the

same and the matter remained nmending till his transfer on
13.1.87, The assessce cumpany made 2 complaint on 28,1,87
t. the Insnecting Assistant Commissiuner‘fur non-issue of
the refund order »nd alsc claimed interest fur the delay,
The appruval was ultimately given %y Shri Malik's successor
Inspecting Assistant Commissicner on 19,2,87, Thus Shri
Malik cAused an unjustified and undue delay of 1l menths
between 12,2,66 and 13,1,87 in disposal of a routine matter.
The delay also resulfed in avo:dable payment ¢f interest of
Bs, 14,087/~ t. the assessee,

2.7, M/s Hapag Llyod \.G,

In this case the Incume Tax Officer Companies Ci rcle
I1(1) Bombay, had scught appr:val ¢f the Inspecting Assistant
Commissioner f.r issue of refund of B, 2,73,384/- for the
Assessment Year €3-84, The Incoume Tax Officer's propusal
was received in the cffice «f the Inspecting Assistant Commi-
ssicner on 6,2,86 and the relevant file was put up bef.re
Shri Malik by his ouffice un 12.2,86 recommending grant of
3pprwval, However Shri Malik gave no¢ directicn on the same,
Ultimately the refund was appr.ved by ghri Malik on 17.4.€6.
Thus Shri Malik cAaused an undue and unjustified delay of two

menths betwesen 16,2.86 and 17.4,86 in disposal of this matter,

2,8, M/s sma2rcaniile Shiopping Co, Ltd,

In this case, the Incume Tax Officer Companies Circle

II(1) Bombay had submitted a propcsal on 10.7.86 for issue

5t 2 refund Jf B, 1,41,466/- for the Assessment Year £83-84,
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“hs ecloveni file was out un befure Shri Malik by his of¥ice

L 23.7.06 recommendirg grant of approral,  lHowever Shre

Malik did not give any direction on the same, Subsequently =
™

on 13.0.06, he sent a letter to the Inc.me Tax Officer requiring 
him t. call and verify the General quifest, the Bills of
Lading ~nd the ledger acc.unt f the Principals etc, This

was perhaps t. check whether the assessee company had earnad

. any income un_inland freight, The Incume Tax Officer gave

a reply on 22,10.86 stating that the matter has been

rechecked ~nd that tre assessee has net earnad any additional
freight And ther«f re ~ppr.val may be given fur issue of the
refund as criginally propused, Thereafter Shri Malik issued

2 further letter dated 10,11.86 to the Inceme Tax Cfficer
requiring him t. obt2in a cuny .f the ladger acc.unt of th%‘
assessee as appearing in the books of its Principals, The
Income Tax Officer replied on 30,12,86 stating that the

ladger acc unt h as been _btained and placad un recurd, At
this stage, Shri jalik wrote a further letter dated 6.1.87 X
asking the Income Tax Officer t. call for the original

srders rolating t. provisional assessments U/S 172(4) and

the Freight Manifest, There is no indicaticn on the file

as t. why Shri Mclik considered an examination of these

ducuments nacessary even though these related t. cumputaticn

A —_—

~f income and did not have a bearing on tne genyinansss. ¢f

—

the refund. Th:irc is als: no indicaticn as t. why all these

"

J.

queries c.uld not be raisad t.gether in the first instance
itself. The assessee in the meanwhile l.dged a ccmplaint

drted 17.11.66 bef.re the Commissicner of Incume Tax,
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Bombay City II, Bembay, through its authorised representative

‘- stating that alth ugh the assessment has been cumpleted as

far back as 20,6.86, the refund had been held un for want
of appruval ¢f the Insrecting Assistnt Commissianer, It also
stAtéd that the renresent=tive ¢f the cumrany had persuwnally
met the Inspecting Assistant Commissioner in this connection
but without any results, The apprwval was nct granted by
Shri Malik till his transfer on 13,1.87 and the same was
ultimately granted by his successcr un 21.1.87. Thus Shri
Malik unnecessarily And unjustlflab1y delayaed the matter A

i

f.r ab.ut 6 months between 23.7, 86 and 13,1.87 i .2, the date !

- of his transfer. The circumstances of this case also suggest |[

that in delaying the matter Shri Malik acted with a dish.nest

P ————

motive. The queries raised by Shri Malik vide his letter dated
<X

13.6,66, 10,11,56 and 6.1.87 wera irrelevant to the limited
issue of anpruval «f tha nruposad refund, as these related

tc¢ the computation of total income of the assessee, Since

the resgular assessment had already been c.mpleted, even if

Shri Malik was of the opinicn that may income liable tc¢ tax

hed escaped assessment, the «nly proper ccursé of acticn

for him was t. m2ke a reference t. the Cummissicner of
Inc.me-tax propusing withhelding of the refund and»canceila
tiun of the assessment order, He did not du so, In any

case Shri Malik had nu authority to withhold or delay the

issue 7 refund order f r almost six mcnths after the c¢ mpletion

<1 The asszssment.

2.6. M Iﬁd Expuzts L.td,

In this case the Income Tax Officer, Companies Circle
11(4), Bumbay hac submitted a prupusal on 21.8.86 seeking

appr.val <f the Insnecting Assistant Ccmmissioner for issue
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of refund of B, 12,49,094/- which had arisen as @ result’of

a provisional assessment order U/S 14l A fur Assessment Year

85-86 passed uvn 26.7,83, A provisional assessment is completed
in cases where thare is a claim of refund and the regular
assessment is likely to get delayed, While making a pruvisio-
nal assessment the Income Tax Officer has nu power to make

any addition tj'fhe disclosad income except- cuorrection of
apparent errcrs, The proposad refund of R, 12,49,049/- was

on the basis of the returned incume jts elf and the Income

Tax Officer had duly mentioned that this was a case of provi-
sivnal assessment, Shri Malik rec.rded a marginal note on

the Incoume Tax Officer's letter, at the dak stave itself,
directing his inspectur to call for assessment records. Thew
inspect.r put up a ncte unv25.8.86 racommending approval

for issue of the pr.oposed rafund, Shri Malik issued no direction
on this recommendation, Instead he made A further undated
marginal thing on the Income Tax Officer's letter which reads
"How it has been delayed s. long? The file was not put-up . -
befcre me, The inspactur should have reminded, I cannot kept
everything in mind," This note is undated, Immediately

below this note, Shri K.K, Thankappan, Inspect.r of the
Inspecting Assistant Commissione;'§ office has mada a noting
which reads 'received back on 5,12,86,' Thus it appears that
after the relevant file was put up befure Shri Malik on

) \
25.8.06 h: tuuk out the Incume Tax Officer's prup. sal from

—_—

the ©ile and veturned the same ts his Inspectour only on

5,12,86, In order to cuver up the long delay, Shri Malik

-

made ar undated n.ting extracted above, This is established
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from the signed and dated note of the concernad inSpector.\¢i7

Records further show that Shri Malik made another undated
noting on the order sheet of the relevant file of his office

+o call an explanation of the Income Tax Officer for the delay

-—

between completion of the assessment ordér.on 26,7.85 and

submission of the proposal on 21,8.86. The Income Tax Offiecr

by a letter dated 12,12.86, offerad certain explanation, This:
latter opens with tha sentence, 'yesterday you orally called
my e@xplanation ,...e.. 'e - Thus, it is clear that the
explanation of the Income Tax Officer was called by Shri

Malik orally on 11,12,86 and the ab,ve undated order sheat
noting was also made by Shri Malik on or about 11.12,86.
Ultimately the approval was communicated to the Income Tax
Officer on 15,12.86, Thus the matter relating te grant of
refund of R, 12,49 lakhs on cumpletion of a provisional assess~
ment was unduly and unjustifiably delayed by Shri Mali k for
about 4 months between 25,8,86 and 15,12.86, in circumstances

that suggest a dishone€ m.tive on his part,

P —

2,10, M/s Duza Chamicals Corporation Fvt, LtH,

In this case a proposal f.r issue of refund of

ks, 3,60,816/-~ for the Assessment Year 84-85 was submitted

by the Incume Tax Officer, Cempany Circle-II(10), Bombay

on 9,10,86. On 10,11,86 Shri Malik wrute a letter to the
Income Tax Officer Asking him to verify wh&ther the comy any_
had deducted tax «n the interest paid by it to certain cther
persons, This matter was totally irrelevant as far as the
gquesticn of granting approval for issue »f the refund to the

assassae was concarnaed., The Income Tax Officer replied on
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01.11,86 ctoting that tax of B, 7,321/~ was duly deducted.by -
tns Anensudl LT e ihierest paid by it and was Aalse depositié.
in g.vernment acbuurt. Thereafter appreval was granted by Shri
Malik cn 26,11.86, Thus, in this case shri Malik caused an
undue and unjustifiable delay of about 1% months in disposal of

a routine matter by raising an jrrelevant query.

2,11, M/s Asscc1ated Autc Parts Pvt, Ltd,

In this case the Income Tax Officer Companies Circle
11(10) Bombay, had submitted 2 proposal w0 9,10,86 f.r issue
of refund of B, 1,61, 259/~ f.r the Assessment Year 1984-€5.
It appears that this letter f the Tncome Tax Officer was taken
out by Shri Malik at the dak stage jtself and returnad to the
concernad inspectur of his office on i2.12.86, This is borne
sut by the signed n.ting dated 12,12.86 made by Shri K.K.
Thankappan, Inspect.r on the Income Tax Offjcer's pruposal
itself, The rel avant file was out up befor Shri Malik
by his office on 12,12,86 with the rec‘mmendatiun of the .
Inspect.r ancerned that necessary appru val may be given.
Shri Mezlik gave nu diféCtiUﬂs on the note~sheet., He however

wrote on the Income Tex Of ficer's letter itself that the

apprcval>is given, sccopdingly formal appr.val was
communicated tu the Inc.me Tax COfficer un 12.12.86, Thus
Shri  Malik caused undue and unjustifiable delay in the
dispusal ot this maLcnr between 9.10,06 and 12, 12,86, The

Circunstences of thls case alsu indicate 23 cdisho nest muthG

on the part cf Shri Malik,

2,12, M/s The 1nd.;sal Chemical Corporation Ltd,

Tn this case, the Inccme Tax Officer Company Circle-II(9),
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Gomibty, had sudbmittad 2 proposal on 10.10.86 seeking approval :
forissue of refund f R, 2,823,477/~ T.r the Rssessment Year
£4-85, It appears that the Incume Tax Officer's proposal was
taken out by Shri Malik on 10,10,86 when it was put up before
him at the dak stage, and that it was returned by him to his
office on 4.12,.6 with a marginal note "put up with old folders®.
This is borne out by the signed noting dated 4,12,26 of Shri
K.,K, Thankappan, Insnector of his office on_this letter saying
that “rzceive on '4,12,86", Thereafter the letter was put up
before Shri Malik by his office together with the relevant file
on the same day i,e, 4.12.86 with the recommendation to grant
nacessary appreval, Shri Malik made a note on the ordersheet
to c2ll for old records, He alsce mde a second mArginal note
on the Income Tay Officer's letter, which reads-"It is seen
that the file wes misnlaced and w2s not put up befure 4,12.26
Inspacter tu call for o1d recerds and expedite the matter,"
Thereafter the file was again put up befure Shri Malik on
C.12.06 by his office with the remerk that the recerds of the
earllar vyeavs ara ia the Aadit, Shri Malik made no
directions «n this and instead granted appreval on 12,12,86,
anoarently, without seeing the earlier recourds., Apparantly
therefcre, referenca to wld records was really not necessary
f.r disposing of the matter under consideration and the
qu2ry in this regard was unrcalled fur, Further the second

marginal nete, mads by Shri Malik,(on the Inccme Tax Officer's

e e
letter) t. the 2¥fect th at the filz was misplaced, Wa$ﬁ;fjﬁriv3

incorrect becausz several letters were received. and

2sstiad f2on the s¥+2 file Betwson 10,190,506 andi4.12.06

varicui  Income Tnx Officer's, These bear the signatures
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~f Shri Malik himself. It theref.re appears that the second

marginal note was recerded by Shri Malik to place on recogd some”

explanation for the 1.n¢ del ay caused by him and because the
concarnad Inspector Shri Thankappan had made 3 ncting saying
that the Income Tax Officer's letter was received by him on
4,12.€6. The noting of Shri Malik in this regard 1s not
p.rne out by the recerd, Thus an undue and unjuétifiable
delay of cver. two mwnths was caused by Shri Malik in dispusal
of this matter: in circumstances which suggest 3 dishonast

"__.—-_-—'—»
metive «n the nart of Shri Malik.

2.13 M[gﬂgggizlg_lgyestments znd Fiqgggg_jygu_kigl

In this c?se, the Income Téx of ficer Companies Circle-I1
(9), Bumbay, had submitted @ prupusal on 10.10.86 seeking
appr.val of the Inspecting Assistant Commissicner for issusof
a pefund of B, 1,11,504/~ for the Assessment YeaT 86-07.
Recourds show that in this case al so the'prupusal'of the Incomé
Tax Officer wes gaken wut dY Shri Malik at the dak stage jtself
and was returned to the concernad InsnecteT £ the office of
Inspecting Agsistant Commissioner only on 4,12.26. This 15,
borne out bv the signed and gated noting of his Insnector ’
shri K.K. Thankappan -n the Incume Tax officer's. The
relevant file w3s put un befure Shri-Malik by nis office
on 12,12,66 with +va reccmmendativn that the approval may be
grantad. Shoi Malik gave nw directicn <N the crder-sheet.
However, A formal approval was given by Shri Malik by letter
dated 15,12.80, Thus in this case also an undue and unjus=
rifisble delay of wver two menths was caused by Shri Malik

in circumstances which suggest 2 dishcnest motive on his part.
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214, M/s Atlantic Rhadrei F & W _Joch, West Germany

In this case the Incume Tax Officer Companies Circle-11

(7), Bombay had submitted o nropusal un.27.lO.86 seeking appres
val for issue of refund of B, 1,75,911/- fur the Assessment Year
e5.06, Shri Malik wrote 3 letter dated 28,10.C6 asking the
Income Tax Officer tco sbtain a copy of the ledger account

f the assessee as appearing in the books of accuunt of its
indian agents, The Income Tax Officer replied on 29,12,06 that
a copy of the ledger acc.unt has been placed un reCer;
Thereafter on 2,1,87 Shri Malik made a marginal note on the
Income Tax Officer's letter jtself raquiring him to call
the provisicnal assessment orders U/S 172(4) in original

and the Freight Manifest etc. There is no indication on records
as tw why reference to these documents was nacessary fur the
limited purpusa of granting approval for issue of the refund
or why these ducuments also could not be called in the first
instance itself on 22,10,86, The assesses, through its Indian
agents James Mcintosh and Company Pvt, Ltd,, made a cumplaint
dated 7.1.€7 t¢ the Commissioner of Inceme-tax, Bombay City-II,

Bombay stating that the refund was being withheld without .any
valid reason and unnecessary anruiries were being made menths
after the coumpletion of assessment, ‘Shri Malik was trans-
ferred frsT this Range on 13,1,27 and the refund wAas
ultimately issunad by the success:'T Insbecting Assistant
Cemmi ssicner, on 21.1.87.” The tecerds show that the queries
raised py Shri Malik vide his letter dated 26,10.86 and
2.1.07 were irrelevant tu the limited question of granting‘

appr.val tu the issue of refund, These queries related to
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determinaticn of the total income enquiries, If Shri Mal~ Bk
was really of the view that the assessment order itself was
erroneous and prejudicial to the interest of the revenue on -

account of failure of the Income Tax Officer t. make thase
enqu1rles, the only prooer course f action for him was to
make a reference to the Comm1551oner of Incoume-tax fur with-
holding the refund and cancelllng the assessment order.

He had nc authurity or justification to either withhold the
refund or tc make irrelevant enquiries as has been done by him,
The fact that the refund was duly Approved by the successcr
Inspecting Assist-nt Commissioner als. shows that the queries .
raised by Shri Malik were unjustified and jrrelevant, Thus
Shri Malik has caused undue and unjustifiable delay between
28,10.86 & 13,1,87 in disposal of this case. Circumst~ncesg of
the case suggest a dishonest motive on the part of Shri Malik in

dealing with the matter,

3 5 Racords further shuw that in various other similar cases
+f the same Range, decided by Shri Malik during the same period,
appr.vals on(similnr prupusals of the Income Tax Officer's wére

given by him within a few days of the receipt of the prepusals,

Particulars ¢ a.me ¢f these cases are as under -

Nams of tihic assessee Amcunt of Date of Date «f grant

refund receipt of appr.val, .
of prupwsal.

R o —

i, 2. 3. 4,

M/s Malhutra Silk Rs,1,95,300/~ 14.8,85 2,9.85
Mills Pvt, Ltd, A

M/s Stellar C. nstruc * B.1,92,693/- 11.9.85 20.9,.85
tion Pvt, Ltd,

Sh; Pehlaj B, Bajaj Bs,1,35,447/- 2,1.86 21,1.86



_‘_c | 2. 30 4.

—

Sh, Pzhlaj B, Bajaj Bs,1,11,308/- 1,9,86, 4,9.86,

M/s Dadlani Realtors k,5,04,990/- 14,1,86. 21.1.86,
Pvt, Ltd,

M/s Union Land & ks.7,52,500/- 7,1,86, 21,186,
Building Suciety Ltd, ,

M/s Empress Tin R,2,89,464/~- 17.2,86. 21,2,86,
Factury Pvt, Ltd,

M/s Sahajanand Engg, Rs,1,35,259/~ 26,8,.86, 28,8,86,
Works Pvt, Ltd,

M/s Manek Lal Scienti- Bs,2,02,320/~- 29,12,G6, 5,1,87,
fic Resezarch Foundation

M/s Troika Priocosscs k,1,46,521/- 29,12,.¢€6, D187,

Pvt, Ltd,

4, From the ab.wvez facts and circumstances it emerges that

in the 14 cases, menticned in foreguing paragraph 25 Bhii
Malik caused undue And unjustifiable delays in disposing refund
claims of large am.unts of several Indian and Foreign Companies
by e2ither not giving necessary directions in a prcmpt 2nd prouper
ménner c¢r by raising wh:lly irrelevant and untenable queries,
Ha has, theref.re, violatead st>nding instructicns of the
Central Bouard .f Direct Taxes, regarding promtt and

expediticus iscue of Refunds, As per Section 1%9(1) of the
Incume Tax Act 1961 Shri Malik was duty-bound tu\fvllbw these
instructions, He has, therefure, failed t.. maintain devotion
t. duty as required U/R 3(1)(ii) of the Cen“ral Civil Services

(Conduct) Rule 1964

D Furhtar | tecords show thes alth.ough Shri Malik
CAused undue nd unjustifiable delays of v-rying periods in

the casas menticnesd in Paragraph 2 here in abuve, in
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similAar cases listed in Paragraph 3, Shri Malik accepted

similar pronusals cf the Income Tax Officer's without raising

any queries. Further, the facts and circumst~nces on record

suggest that the delays caused by Shri Malik were als. for

a dishunest mutive, and that Shri Malik attempted to manipul ate
S R

records in certain cases to cover up/justify delays. He has

R m—

Xtherefore, foailed t. maintain absclute jntegrity As requiread
) Rules 1964.

U/R 3(1)(i) of the Central Civil‘Services (Conduct



ANNEXURE 111

1,757 UF DOCUMFNTS & REGORDS BY WHICH AFTICLESS
OF CHJEGES OF MISCONDUGT /MISBEHAVIOUR *3AINST

SHRT JIDEV MALIK, ASSIST™NT COMMISSICNER OF

TNCOME TAX, BOMBAY (NOW UNDER SUSPENSION) ARE

RROPOSED TO BE SUSTAINED.

file F,No, CR II/ Refund of the office of Inspecting

Szsistant Commissioner, CompAanies Range II Bombay on the

subject of 'Refund exceading Bs, 1 lakh . Inspacting Assistant

Commissioner's approval - from 2ist November, 1983 onwards',

alongwith roteachezt cagns L to €5, and in partd auler

containing following corresnondence

1,

M/s Skydome Shioping Co, S,A. :-

i)

< Sl b Iy |

iv)

v)

M/s Jehn Flaming & Co, . :

Proposal datad 2.4,85 & report datad 25.5.c%

of Income Tax Cfficaer C.C, II(1) regarding
refund of . 2,724,844/,

Further report dated 19.7.85 of the Income Tax
Offiger.tb the Inspeciing Assistant Commissioner,
Feply of Income Tax Officer dated 29.10.85 in
Tespense to Insnecting /ssistant Commissioner's

R ~e

letter 2atsd 25,10.85,
spproval letter dated 11,12.85 of the Inspecting
~ssistnt Commissicner.

Notesheat page 70,

%)

Proposal dated 15.4,85 &/report datad 21.6.55 of
=he Income Tox Officer G,C, II{2) recarding refund
of B, 6,84,482/.,

Renort dated 21.6.85 of tha Incceme Tax Officer

to tha Insnacting Assistant Commissioner.



sl

iii) Letter of appruval dated 12.8,85 of the Inspecting .

Bgia b . i o ) s rly
Assistant Commissioneritavthe -Income Tax Officer,
iV‘Yﬁ@té%ﬁéé@”éagafdaL;;f.yx;doaq:Ji eiarzletin
’ o ' ': ".X = V)}' i ';- PEst. By T, RN o 2,
~ B o M/s Phalton Suqar Works %td
-(ACF(H.‘,(U ['{ FEO T
By o Prdp)sal dated 8 4 85 of Inc.me Tax Officer C.C.
: g oy T64 Jf 1!;‘\/~rq L J,(,

11(3) fur refund of Rs, 5 2O 317.
."‘”()’97 (, u(‘) quf ,\,-1“}.

ii) Letter dated L7 7.85 of the Income Tax officer

(@ - ,-7_,15...

modifying eAaxlier: @rOﬁOeal el "Sf
iii) Note sheet page 39,~ 4D 2 . D;z.:.’{_;_? 9..nial eXod o
SR A - PRI i o '
4., - M/s h 3 o J thpplnq_llnas Ltd =

—+ .
i) Pryposal cf InCume Tax Offlcer C.C. II(l) for

cefund of bs 2,05 517/— recelved on 28.,6.85.

ii) Rﬁﬂlnder dﬂted 27 2 86 of fhe Théomé Tax Offiper

| .Atv the InSpec,lng \551stﬂnt Gomm1551uner.

231) Letter dated 4,3.86 of the Inspecting Assistant.
Commissioner + Ihdohe'Tax Officer,

iv) ﬁeportrdatgd 6.3.86 of the Income Tax Officer to N
the Inspecting Assistant Commissicner.

v) Appruval letter déféd'll.SQBéfdf the Inspecting~

Ascistant Gomm1351cnar.

i) Notesheet_paqGSJVSy;33g;'

B M/s Emoee Coron, Pvt Ltd -
1) Prupocal of Income Tax Offlcer C.C. II1(8) for

refunc of kK, 1,37,616/— recéivad on 8.11.85,
ii) Letter of Inépecﬁing'A§sistant”Commis§iuner to

Incume Téx Offiber sent on 25.11.85./

~

[ aaad
'rJ'
S’
3

evised prop.sal of the Income Tax Officer
raceived ¢n 11,2,.86,

iv) Appr val letter dated 17.4.86 of the Inspecting
Assistant Ccmmissioner,

v) Notashaet pages 42, 45, »



,'6.

7.

3.

-5 1Y)

M/s Perfect Gems Exports Pvt, Ltd, :=-

i) Pr.posal of Incumé Tax Officer C.C.II(3) for
refund of R, 1,54,171/- received on 29,1,86.
ii) Complaint dated 28.1,87 ~f the assessee nddréssed
to Inspecting Assistant Commissicner.
1ii) Appr.v2l letter dated 19.2.87 issuad by successor
Inspecting Assistant Commissicner,
iv) N.tesheet pnges 44,

M/s Hapag Lloyd AG, :-

i) Pruposal of Inceme Tax Officer C.C. 1I1(1) for
refund of R, 2,73,384/- received on 6,2.86,

1i) Sporoval iotter doted  17.4.86 of the Inspecting
Asslscant Commissioner,

iii) Noteshzet nage 43,

/5 Marcancile Snivping Co, Ltd, :-

i) Proposael ¢f Income Tax Officer C.C. II(1) for
refund of 5. 1,41,466/= submitt#d on 19,7.86.
1i) Letter datad 22,10,86 of the Inspecting Assistant
Commissioner to Income Tax Officer,
3ii) Report dated 22,10,86 of the Inccme Tax Officer
t. Inscecting Assistant Commissiuner,

iv) Letter dated 10.11.86 of the Inspecting Assistant

Commissi~oner to Income Tax Officer.

v) Complaint d~ted 17,11.86 f the assessae addressed
t, Commissioner <f Income Tax B.C.II, Bombay,

vi) Repurt cd-ted 30.12,86 <f the Incume Tax Officer

©e the Insractino Assistant Commissioner,
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vii) Lavter dated 6.1.87 of the Inspecting ﬂssista&i~
Commissiwner T Income Tax Officer,

viii) Appreval letter dated 21.1.87 uf success.T Insoecting
Assistant Commissi.nerT.

ix) Ngtesheeﬁ page 47,

9. M/s Ind, Exp rts Ltd, :-
i) Prupesal .f Incomé Tax Officer C.C. 11(4) received

.n 21.8.86 for refund of B, 12,49,094/=.

11} Lefter dated 12.12.€6 of the Income Tax Officer to
Inspecting Assistant Commissi.ner.

$ii) Appruval letter dated 15.12.86 ~f the Inspecting
Nesistant CommissiineT.

iv) Notesheat pAgz B0

10, #/s Durn Chemisal < Corpn. Pyt Lid. -

i) Froposal datad 9.10.86 of Inc.me Tax Officer C.C.
17(1) for refund of B, 3,60,816/~.

(1) Letter dated 10,11,86 of the Inspacting “ssistant
Commissicner tu Income Tax Officer. 'ﬁ

1ii) Report datad 21,11 ,86 ~f the Incume Tax Officerﬁ

t.. Tnsonecting Assistant Commissioner,

iv) Approval letter dated 26.11.86 of the Inspesting

i

Assistant Commissioner. ] ,

M/s Assusntbad Aut Tarts Lid,. g~

" e B

i) Pruposal catec 9,10.856 of the Incouie Tax Offiecr
c.C. 11(10) prepusing refund of R, 1,61,259/-.
1i) Appr.val letter dated 12.12.8C <f the Inspecting
Assistant CommissicnerT,

111) Note sheet oage 53.
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M/s The Indosal Chemical Cornn, Pvt, Ltd. :-

i) Propwsal. dated 10,10.86 of the Income Tax Officer
c.C. I1(a) for refund of &, 2,83,477/-.

i1) Approval letter dated 12.12.86 of the Inspecting
Assistant Commissi.ner,

1ii) Notesheet nage 52,

M/s Detrcit Investment 8 Finance Pvt. Ltd,

i) Propwsnl dated 10.10.856 of Inccome Tax Officer GO
T119) . r refund of B, 1,11,504/—,

ii) Approval letter dated 15.12.86 f the Inspecting
Assistant Commissioner,

1ii) Notashest page S2,

M/s Mloentic Bhedrel F & W . Jooh. -

i) Propusat of Income Tax Officer C.C. II(1) received

cn 27.10.25 fTor v

(4]

fund -f B, 1,795,911/~

s 20 Zyyy enstls A 4 0 A o
11 ) nenely dated ./(‘).jlz_.{;

_f thz Inccme Tax Officer

(@3

in masnunse to Inspecting Assistant Commissioner's
lotteor dated 26,10,85.
ii1i) Inspecting Assistant Commissi.ner's letter dated
2.1.97 to the Income Tax Officer,
sv) Letter ¢ntzd 13,1.87 of the Commissioner of Income
Tax B .o, TT Zoumbay enclesing complaint: datad
1.87 of SUCCR 5SUT

PR

v) Acproval latter dated 21

Insnzcting \ssistant Commi ssiuner,




ANNEXURE 1V

LIST OF WITNESSES THROUGH WHOM THE /RTICLES OF
CHARGE OF MlaCUNDUZT/MISBhH "VICUR ON THE PART
OF SHRI JAIDEV MALIK, ASSIST/NT COMMISSIONER OF
INCOME TAX BOMBAY (UNDtR SUSPENSION) ARE PROPOSED
TO BE PROVED,

1, shri K.K, Thankappan, Insp2ctur «f Incume-~tax, Bombay,
N
72y
.
WM r



STATEMENT ' OF DEFENCE (INTERIM) fg |08
(e L TchAT fom bwor
ool o Jrart e Gstfly oy (1ed

foe Brief Reply to the Charge Sheet

«In absence of factual details which will be available only if {é&!7
I am allowed to inspect the records and documents for which I
have already prayed to ‘ he CBDT, a reply to the charge sheet is

prepared from facts mentioned in the same and from my memories,

The Article I is deniecd categcrically as there had bee:;
no violation of the provisions of Rules 3(1) (i) and 3(1) (ii).
The delay as alleged cannot be the basis for violation as alleged
as I have acted entirely within my statutory jurisdiction as an
Inspecting Assistant Commissioner of I.T. Company Range II, Bomba:
The action was bonafide and within the frame of I1.Ti{Act, 1961
and no directions of CBDT have been violated in discharging my

duties as a conscientious official,

In reply to Annexure II, Article I, I have to state
‘that the conggntion that the approval was no statutory function ci
’ the I.A.C, i; not based on ény facts and contrary to the Provisior
of the I.T. Act, Sec. 119 of I.T, Act, 1961 gives powers to tHie
CBDT as well és to the entire hierarchy, I am as much bound by
CEDT's Circulars as the I.T:O's are bound by my directives, A lo<!
at Chapter XIII of I.T.Act, 196% will clarify the position that
right from CEDT to the Inspectors of Income Tax, all are statutory
authorities and they are working as such only. Refund is arising
because of Sec, 237 of I,T.Act and the approval or anything
connected with the Refund can only be statutory amd nothing else,
Some action may be 'administrative' but it also must be within *l.c

frame work of the statute i.e. I,T,Act, 1961, only. Hence the

contention that giving of approval to ITO's for issuing refunds

— 00.2
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Was only administrative ard non-statutory function of the i.AaC.
is incorrect and based on misconception of the provisions of
the said Act. The approval is not an empty formality and whether
the assessment has been completed according to the orov151ons
of the I.T.Act, has also to be looked into by the I.4,C, as he

has to deliberate on the matter. His function has not been res-

tricted by any circular/order etc, by CBDT. The Article of charges.

Annexure II states that -

"Since this is a post assessment function, the Inspectin

Assistant Commissioner, has, as Such, no role in the computation

of income of the concerned assessee,"

This is not the correct position as per the Instruction
lio.750 dt, 4th Septenber, 1974 Where it is stated that ITO's should

obtain prior approval of the IAC, Thishas been rciterated in DIT

A
Circular No, 11/78—F No Audit—9/77-78/DIT dated 18.2,1978, The

bPara 2 reeds as under :

"2. All the Income Tax Officers have to take the prior
aporoval of Inspecting Assistant Commissioner before issue of
refund of R.,1 lakh and_abqve vide instruction No.750 dt, 4th Sept.,,
1974, these refunds need not again be checked by the IAp and SAPS,

Obviously the audit Points are to be looked into by the Iac only,

Then again the Board's Circular F.li0.83/103/66-1T(B)

dated 27,1,67 States as under :

;...3‘



(iv) In all cases, where the audit okbjection is
considered, the explanation of the official or officersconcerned
should be obtained immediately on the receipt of the okjection
and suitable action taken, While deciding about the action to
be taken against the person responsible for the mistakes the
explanation tendered by the officials should be examined by
the Commissioner also from the Vigilance angle to see whether
malafide is involved and without completing the forwality of

prior approval of the IAC, It reads as under ;-

V"The Board desires to impress upon the officers once
again the need for attending to refunds claims without delay.,
Where an assessment order resulting in refund has been passed,
the Income.Tax Officer should not take credit for it im his regise
ters unless the refund order has been issued, It should be made

48 Practice, as;/in the Past, to issue refund vouchers along with

the assessment order or other order sanctioning re¢fund,"

In view of the above circular, there cannot be the
question of any delay in issuing the approval as the process of
assessment cannot be completed unless the Refund Voucher is ready
including the prior aporoval of the IAC or any other formalities,
Similarly where is the Scope of Sec. 241 and Sec. 263 of I.T.Act
when the ITO is prevented from Completing the assessnent order

without preparing the Refund Voucher ?

In the concluding portion of the general remark it is

contested that the "Assistant Commissioner hinself has no power,

el



statutory or otherwise, either to cancel or modify the assessmen!
order already passe. or to withhold the refund" This is contrary
to the Board's Circular mentioned above and the contentién is
baseless and unwarranted as there cannot be any assessment order
at all. As regards the allegation of my disregard of the CEDT's
Instructions No.,179 dated 8.6.70, No.834 dated 15.5.75, Nc.912
dated 14.1.76 and No.,1647 dated 11,9,.,85, I have to submit that
all these instructions are for expeditious disposal of refund
and do not deal with the situation where IAC's approval is invol-
Instruction * No,179 relates to prompt disposal refund
claims and ClT's are requested to see that refund claims are
disposed of without delay and in cases of unjustified delays,
appropria te action be taken against the erring of ficers, Instruc
tion No,.834 deals with payment of interest to delayed refund and
states that(the Board has decided that the Income-tax Officer
will be perscnally responsible for the delay in issue of refund.

The action to be taken against erring is as under :- -

i) an advisory warning to be more capful in future in

the 1lst instance;

ii) a character roll warning of the officer concerned
persist in delaying issue of refund and not paying

interest,

It is .clear that the action should have been takcn against the
ITO only and no drastic ac@ion like Suspension or aisciplinary
action has to be taken at the first instance.

Then Instruction No,912 speaks of the disciplinary action and

responsibility of the IAC. Here agein it is the Refund Vouchers

eed
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which shouid not be delayed beyond 7 days and delay beyond should

be properly explained, But this is not in supersession of

earlier Instruction and not regarding Refund order.

None of tlie assessments mentioned in the 14 (fourteen)
cases were to be barred by limitation as such there was no compul-
sion also to complete the assessment and enter them into the
Demand and Collection Register against the express instructions
of the CBDT, The ITO's involved violated theexisting instruction:
and the charge against me has becen framed on the basis of an
artificial or framed-up delay in giving approval even without

trying to fix up the responsibility before framing the charge.,

The case-wise reply is made hereunder without consulti:.
the records for the permission of which I have already written to
CBDT but no reply has so far, been received by me. I have written
to the Chief Commissioner(Admn), Bombay also onthe same date
i.e. 14th March, 1988 but no reply has been recceived., My financialj
position is so bad that I cagnnot move out to Bombay personally as
no pay/subsistence Allowance has becn paid to me since Auust, |
1987, As the matter is old and I am preparing th: reply entirely
depending on my memory, the reply is subject to modification, ‘
rectification etc, if needs be in future on ny virification of

records and documents mentioned in the charge,

2.1 M/s. Skydome Shipping Co., Sa
The refund is for the Assessment Year 1976-77 and the matter was
pending before the then Inspecting #Assistant Commissicner Shri D

Agarwala (now CIT, éalcutta); The assessment for A.Y., 1976=77

should have been barred by limitation byl197€-79 as ver limitaticn

0.6



/S, 153 of 1,T.Act, 1961, How the refund was p nding till

m

1985-86, is a mystery and the charge is silent ab ut the date of
reference by the ITO to I'AC, It conveniently states only the
date of 15.7,.85 when the matter was allegedly put up before me,
“hy the refund was 2e¢nding since 1978-79, the time-barring year
for the same assessment, no light has been thrown. How muchtime
it was lying in the TAC's office befor: my taking over, i3

also not mentioned, How much time ny Predecessor has takcn
already is also conveniently avoided. This shows the biased
nature of the charge and the omission of vital infornation nece-

ssary for venalising or doing justice,

There is another important voint regarding the assess-
ment of Non-resident ShippingLines U/S 172(4), 1t appears that

the said assessment U/S, 172(4) has been made not at Bombay, it

L ' t
is not mentioned where the said assessment is done. The taxes al:

have been paid to tre t place only and the original challans must
have becn with the ITO who completed the assessirents U/L.172(4):
These challans cannot be with IT0(1), Company Circle I1II, Dombay,
who has done only the final assessment U/S. 172(7) and referrcd
the matter of refund to the IAC., Now, I feel thc¢ challans mentio
by the I.T.0., must have been assessee's copies only and without
verification of the Cash Book etc, maintained by the ITO who madc
the assessments U/S, 172(4), no refund should have been issued,
The ITO has definitely misled me for asking the approval., The

refund may be withdrawn forthwith and the explanation called for
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~from the then ITO(1) Company Circle II, Bombay i.e. Shri N.S.
Trivedi, who is now the IAC (Recovery), Bombay. Hence the allega-
tion is baseless and moreover inordim te delay in the same matter
has been overlooked in case of the ITO and the then ¥AC. Shri D,

Agarwal,

As regards the putting up of the file of M/s. lorasia
Shipping Lines Ltd,, it is not clear on What materials, the framer
of the charge has depended that the other file also was put up.
This point should be cleared that the Inspecctor was entrusted

with the preliminary work and he was responsible for any delay

in this matter,

In this cornnection, the date of submitting the return

fof A.Y, 1976-77 is important, Normally the assessment should

; ‘have been completed by 31st March, 1979. How the refund was

: pending till July, 1985 i.e. more than.G(six) vyears and no dis-
cussion about it in the charge, Had the ITO obeyed the instructior
of ths Board‘s Circular, as quoted by me, there would have been
ne such delay at all. The policy seems to be "Pennywise, pound
foolish", when I amjbeing hauled up for delay of about 5 months
and others are not questioned for the delay of more than 6(six)
years as above. Apart from above, the ITO did not issue the Refund
Voucher even after receiving my approval, the same has only been

issued by his successor., The matter was brought to the notice

of the CIT who ignored it and now the CBDT also has ignored the

matter, it appears,
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2.2 !M/s. John Fleming & Co, Ltd, "

As per the charge the gap between 15.4.85 (date of reference

to my predécessors) and 2}.6.85 (date of reply by ITO) is n?re
than 2 months but the charge is silent about that, The alléged
delay of 1Y2 months at my end is the subject matter of major
penalty. This is a matter of regret, Moreover exact reason for

delay cannot be ascerteined without verification of records,

2.3 M/s. Phalton Sugar Works Ltd,

This is again a case where the proposal was sent to my predecesso-
cn 8.4,85 and £he matter allegedly was put up before me on 21,6.8&%
The gap here is more than 2 months and why no reason is given for 11
original delay ? Apparently the ITO did not take proper care in
respect of existing demands before sending it to the IAC for | L
approval, Tth is highly improper on the part of the ITO and thélc”
authorities are silent on this point, The adjustment of the exig:-

ting demands should have been done first. The IAC cannot rely

-on the assurance of the I,T.0. In many cases, the adjustment is

not properly recorded and as such the CBDT has issued Circular on
point, This is an audit point and it should have been completed

before sending the proposal,

In this casé carry forward of the past losses incurred
by the amalgamating Company i.e. M/s. Swastic Textile Mills Ltd.
was postponed as necessary orders were not available from the
Govt., U/S., 72a 0of I.T, 2ct, Ccuplicated points regarding the provi-

sions of Sec.72& were involved and the Refund proposal was per-

- functory and did not consider these points, I should have. takan

P
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‘-acpects of amalgamation i.e. great details before approving. therf”
frefund This is an. instance where it is clearly seen that the
approval is not an empty formality only. The delay was most

reasonable if all aspects of the case is taken into consideration,
M/s. Norasea Shipping Co,. .GMbh,

2.4 Y This another case of non-resident shipping Line belonging

b &

mpany is’ now hit by Sec. 44B .ot

.tx.

"to,Japan. This‘non-resident Co

port ir iindia for each ship while leaving

\

éu;:.so far the:earnings on import freight is con-

S x
,check is ther
.\\’n'{’.w L ':,f,, LRIV [

;%cerned %no suc
the:statenent ‘0 the Company only. In: this case such earning from

! 5
» Lta(v
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?negligibl' in comparison with the exoport freight.

ports as our impogt cargodisisizeable specially from Japan and
e LB e ~a;“.‘_ . y’u\( RS, SN .; N ,& 'ﬁtvhi b % X E; 4
vthese are imports by resident‘i

.4received or deemed to: be received in India.: This aspect has been

7overlooked by the;Boardyand other subordinate authorities. Any move

f
tito tax the huge profits had been scuttled by the powerful shipping

‘41‘

‘lobby, -Thevymatter also requires collection of facts and modus

operandi of the tax evasion, I Strongly believe that the said
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Company has not shown the correct receipt of the import-freight
and other receipts in the form of demurrages?surcharge for delay
in clearing, container charges and a host of items, This is a
Case wheke before issuing refunds, a thorough investigation
should have been made. Aas regards Sec., 172, it should be armended
to cover the import-freight also and NoC should be obtained from
the I.T.0. after payment of the tax as is being done in the case

of export-freight,

Moreover, I have taken over the charge only in July,
1985 and 1 required a little time to understand the Ooperation of
non-resident shipping Lines, There is a strong case for investlga—
tion in this Company and the Company would have paid much more,

had proper care been taken by the ITO, ¢

Orlginally the Company W3S registered in vest Germanly,
later on the activ1ties shifted to, HongKong and the ownership

for Japanese,

2.5 M/s. Empee Corporatioh Ltd,

In this case, I should have been complimented for reduction of
demand and the I, T.0. should have.been pulled up for sending Lhe
Proposal without adjusting the Surtax demand. Moreover there is

no materials to prove that the file was but up before me between
10,2.86 to 17,4,.86, The IAC's office and the I&C are intermingled-
and sometimes, the records are taken by Revenue Audit and by ITO's
themselves for various work_like Freparing scrutiny report, giving

appeal effect etc, Hence the delay cannot be-attributed to me |

without bringing furthes materials on records,

cell



2,6 M/s. Perfect Gems Exports Pvt, Ltd,

-

The date of Sending the Proposal is not mentioned. The ITO's
original recofds €.9. peon book etc, should have been verified to
See how it wae Sent. I do not remember the case and the complaint
has been made; after my handing over the charge on 12th January,
1987, This appears to be an instigated complaint behing my back,
How the matter Was put up before me only once on 12.2.86 ang

' NO other time between 12.2.86 ang 12,1,87, where the file was

" lying all this time ? ©Thisg appears to be a Strange case ang I can
Solve the Problem only after Verifying the Tecords etc, The alle~
gation is not that I was sitting on the file a11 along., It is
Surprising that the Successor TAC also came to know the matter
only after receivihg the allegation from tre @88sessee Company ang

not otherwise.

>

» =,
27 ¥/s. Hapag -, Lloyd A,G,

is normal as many things are to be looked ioke, Moreover, the se
Companies do not submit any auditeq P&L a/c. as such ang the 1ITO
had to devend on the unauthenticated account of the receipts, The
Jelay might have been Caused because of my Pre-occupation with
Other work €«g. inspection work, Collection of taxes as the Year

Was drawing to 3 close., The fairly high position is given to the
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In earlier time, when the Financial Year was closing no refuna
Was issued to boost Up collectin; in how many cases drastjc

-

action has bee taken against 1TO's and Iac's ? lhis is pathetic

that I have to explain the small delay in thiscase,

2.8, M/s. Mercantile Shipping Company Ltd,

First the 1TO should not have completed the assessment without
obtaining prior approval and then all enquiries made were within

the legitimate and bonafide Jurisdiction of an JAC. This was
according to the Circular of the Board being F.No. 5/6/67-IT (A1)
dated 30,3,1967 as quoted earlier, The contention that the refund
was genuine cannot be accepted in this case without making proper
eénquiries as above and the ITO took more time in Sending the replies
to my queries., This has alread§ been explained to the CIT {n .AL
great details by my letter dated 12,12,1986, along with the expléna;
tion for other casés including M/s, Great Eastern Shipping Co, Ltd.r
which has noF figured in the charge onthe basisg of my explanation?
In the case of M/s, Great Eastern Shipping Co. Ltd., a proposal ofua
refund of more than Rse8 lakh was Sent though the matter of 80J for
earlier years following the Hon'ble Supreme Court's decision ih the
case of M/s, Lohia Machines Ltd, were pending and all these years
would have resulted in a demand.of RBs.1 crore approx. The same ITO
Sent this proposal and though the amount was Small I decided to make
enquiriés as 1t was a case of non-resident Shipping Line and old
records were not available; The accounts were not authenticated by
any chartered account though the foreign companies also come under

Some obligation for filing the audited account to the Company Law

00013 s
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adthorities so far Indian receipts and expenses are concerned,
Moreover, the!company had to pay the charges to the Port Trust for
whicl: a communication was there and the amount was to be paid to
the Port Trust, Bomtay directly. After that adjustment there was
no need of referring tge matter to tihe FAC as the amount would

have been much less than Rs,1 lakh, The amount is so small that

the allegation that I had some dishonest motive is very pathetic.

I cannot have any personal motive as I did not know versonally the
agents of the Company or the Authorised Representative. Neither

I ever tried to know about them.v Whatever enquiries were made,
only made to the ITO though I could make them directly to the
agents. That was perfectly within my jurisdiction as the ¥2C. This
is a very important aspect which I want to bring up in respect of
Oother cases also mentioned in the charge against me. Had there
bgen any dishonest motive, I would have tried to contact the Cdmpa-
nies directly or indirectly. There is not a single case where
i‘had done such thing and as such the charge is basel-ss and needs

to be dropped for lack of substance,

2.9, M/s. Ind. Exports Ltd.

This is a case where the asséssment U/S., 141A was made without prior
approval of the CIT in violation of the CBDT's Circular F.No.225/47/
83-ITA.II, dated 30.7.1983, The matter was to be referred to the CIY.
The assessment was completed in July, 1985 but fhe I.T.0. Sri K{Gopal

neither referred to the I'AC/CIT nor inforned his successor 1.T.0,.

..14
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about it, This I,T.0., also left and another ITO joined who referred
the matter to the TAC, This was Shii Anard-Rajlb Anand, a Proba-
tioner, who is not supposed to know about the circular, The original
ITO who completed the assessment U/S, 141A of IT Act was a clever
and experienced one who might have wanted to create some mischief
and as such kept silent while handing over the cherge to the
Successor, It is not usual that such an important case went out of
his mind, If any action is to be taken, it should have been taken.
against the I.T.0., for delaying the refund for more than a year,

My notings dated or undated do not go to prove my dishonest motive
as the TAC has got-that much discretion as to how to make notings
and ask explanations, What 1s wrong if, I had asked orally the ITO‘

to submit an explanation, |

The alleged delay on my part is for 4 months and ITO4s
8 i .
delay is more than a year and the biased attitude of the department

|
has already been mentioned by me, a

In this particular case, I could not lay my hand readily
on the circular mentioned above and as such I asked Shri K.K.Thankapg«
Inspector attached to me for searching out the same. But the said
person, instead of finding out the circular, sat on the matter
for a long time, Now in order to curry favour with the CIT, Bonbay
City IT and the Chief Commissioner (Admn), Bomkay, he offered to

be @ witness against his o0ld master i.e. myself who has fallen in

bad days.,.

It appears that the franer of the charges is also unware

of the circular mentioned above wherein it is clearly mentioned :

S~
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2 It is, therefore, desired that every possible effort
should be mad; to avoid provisional &ssessment in cases of banking
companies where regular assessments can be completed within the
period of six months., 1If, however, the Assessing Officer feefs
that the regular assessment is not likely to be comnleted within
the period of six months, he may complete the provisional assessment
with the prior approval of Commissioner of Income-tax, In all
other cases where the refund likely to be issued on provisional
assessment exceed Rs.1,00,000/-, the Assessing Officer should take
the prior approval of the Commissioner of Income-Tax, who will
assure that such assessment are taken up expeditiously and sincere
efforts are made to cohplete such assessment on priority basis,
However, while completing the provisional assessments for granting

refunds, it should be ensured that such assessments are not resorted

4to indiscriminately.

From the above, it is clear that the ITO Committed the
first mistake by completimy the assessment without prior approval of
the CIT. It is not the refund to be approved but the assessment
itself. The difference is clear ana unambiguous and the I.T.0. has
cpmmitted, a grave offencé bx ignoring the Board's circular which
I 'am sure he was aware of being an I.,T,.0. and working in Company
circle for a long time though he was a group B I,T,0, This special
favour was bestowed on him by the Chief Conmissioner (Adm,) either

for his extraordinary efficiency or for his close connection with

another high official of the department,
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c% deduction of tax at Ssource, Even challans are forged by the
dishonest assessees - this was found out by a Search Party in
Bombay only the other déys. If the sincere attempts of relevant
investigations are misconstrued and 1like this, the department is
going to be thoroughly demorali sed, The charge is not only the
travesty of truth,it is malichinx The actual delay is only for

5 days from 21,11.86 to 26.11,86., This case was also not figuring
in the original 1ist prepared by the CIT, Hence T ﬁave been

deprived of the show cause and natural Justice,
2.11 M/s. Associated Auto Parts Pvt, Ltd,

Af the Dak-stage ('Tapal' at Bombay), only remarks are made and

the whole folder is returned to the clerk concerned who on turn
distributes to different persons or folders. The allegation that

f have taken out the proposal fiddn the Dak is baseless, malicious and
umbecoming on tre part of the framer of the charge, This is a

§ure guess to malign me, It is not clear whether at Dak-stage, any
remarks had been made by me, if hot it was defiritely lying with
the Inspector, Shri K.K.ThankappFn who put up only on 12.12.86. I
want to ask the department to_quéstion behind my back the three
predecessor Inspectors who worked with me befare Shri Thankappan whe-
thcr I was in such habits, Even about my demeaner, honesty ques-
tions can be put to my office staff, Mrs, Salgaokar, Mrs. Vijay
Lakshmi, InSpectors, Mr. Wag, Nr, Chaubey, Mrs. Ramchandran, I am
going to call them s witnesses before the enquiry Conmission to

establish my point. When accordingtothe charge, this function of

..18
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mine 1is not statutory, what is wrong even approval is given in -~
writing on the I.T.O's copy itself particularly when no prescribed
procedure or form is there., It seems the department is seeing

the ghost in every bush, The importation of'dishonest motive'

is the wild imagination of a fértile brain, This case was not
figuring in the original list being the Annexure to L.O. No.BCII/
Misc,-R0O/86-87 dated 24 th Septenber, 1986, containing 8 cases only.
So I was not given the Show Cause and as such natural justice has

been deniedto me SO far these 6 more cases are concerned,

2.12 M/s. The Indosal Chemical Corooration Ltd,

Here again the baseless allegation of my taking away the proposal
from the Dak~stage (Tapal) on no materials whatsoever has been

made., The Presumption is preposterous and based on the subseqqent
noting authenticated by my Inspector's dated noting. When my notf;gs
onthe file 1is being questioned, my Inspectars noting is being
_used againsp me. The delay was found out by me as the file was
lying with the Inspector and as.I got the reminder from the CIT for
Sending a reply to him for the same delay in other Cases, I enquired
about the pending cases also, This is proved by the explanation
sent by me to the CIT by my letter dt, 12,12,86. fhere was the

sincere intention of clearing the back-log and the same has been

interpreted in a different light,

This case was also not figuring in the original list and

I was denied the show cause and natural justice., The records also

0019
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are_to be properly verified for a comprehensive and factual report.,
The delay, according to me, is reasonable and mainly because of
.My pre-occupation with other important work of appe al scrutiny,
inspection of ITO's collection of taxes, voluntary disclosure

etc, etc,

2.13 M/s. Detroit Investment and Finance Pvt., Ltd,.

‘Again here is the same complaint of hy taking out the proposal.

I deny the same'categorically and at the sane time want to stat e

that the entire edifice of my misbehaviour has been built on the
notings signed and dated by the Inspector, behind my back. This case
3lso was not there in the original 1list and 1 received no show cause,
I applied for permission for verifying such notings and 'records’

for a proper reply to the charge sheet,

4 ¢

- .

2,14 M/s. Atlantic Rhadraj F&W Joch, West Germany,

This is not a time~barring case,olTO should not have completed the
formalities of entering the case in Demand and Collection Register
and sending the Demand Notice and Assessment Order to the assessee
.w1thoutvgreparing.the Refund Voucher after completing the formali-
ties of approval Taxes are paid onthe basis of Assessments v/s.
172(4) and there is no reason why these records should not form

the part of the final Kssessment records and all original challans
should be placed in respective folder for assessment U/S.172(4).
Manifest were called fo; a'definite purpose, only officials who

have no khowl:dge of the working of Shipping business, will call the

action, unnecessary. In the caee of M/s. Khemka & Co. being the

'020
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agent of Polish Shipping Line, I have collected extra tax of

ks. 90,000 (approx.) by calling the Export Marifest from the

Custom Authority, The Statenerit before the ITO and the said
manifest were at varience, so far the destination of cargoes

is concerned, Their claim fc: Touble Taxation relief was

fcund wrong and they agreed to Pa: the tax, Here also similar thing
could have happened if only proper enquiry was made, The Non-
Resident Shipging Lines should be aSscsced aftar thoroughly going
through the Double Taxation agreement, £~ it was not a useles;

query and it was done with g def ri. .= aim.

This is also a Case not iacivied i, the original l;st
8s above and I have been deprived : th. 1w Jause and natural
Jjustice, However 1 want to state "hat the muccessor IAC was
completely ignorant about the assecs rent ‘v .cedure of Non-reside;ti
Shipping Lines and his 'due approval‘ doe:s ront car: Yy any weight
as he joined only on 12th January, 1987, This Sections of IT
Act, 1961 are not dealt in other charges :nd as such he had no
¢hance of knowing anything about i¢, So far the complaint is cone
¢erned, I am conStrained to sgy that ‘o tastify my suspension,
this has been elicited backdated, f -an lerinitely prove it, if
¢nly I am allowed to See the comp.aiit z:d verify other relevant

records,

3|, So far this paragraph 1is concerned tl'e refund was not
ddlayed but it was Quickly issued Ti is 1s mentioned only to

COmpare the other fourteen cases wWiere so cell2d undue delay is

21
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there. This does to prove that nornally the matter is not
delayed. There had been definite reasons for delaying those
cases and in factthere was no scope of delay if the ITO's

followed the directions of the CBDT,.

4, lhe Board's instructions are only in respect of expeditious
dispos&l i.e. within reasonable time. As I have already stated,
these do not cover the cases where ;AC'S/CIT*s approval is there,
The Board has a contrary circular as quoted by me, Speaking
legally, the reasonable time has been explained by the Hon'ble

High Court, Patna, in' the case of Rajendra Narayan BhanjaDeo v,

CIT 2 ITC 82 (regarding service of Demand Notice where notice of
demand issued after fourteen months after the expiry of the
assessment year held to be issued within reasonable time, Hence

in all the fourteen cases, approval was given within reasonable

#:ime and no actiodon is warranted on tte part of the I.T, authorities

and consequent alleged failure to maintain devotion to duty as
!
required U/R 3(1) (ii) of the Central Services (Conduct) Rule

1964 is farfetched and entirely: baseless,

S Theri is no requiremept of giving my reason in writing
regarding which approwal is to be given quickly and which to be
delayed. The delay has been explained adequately and the alle?a-
tion of manipulation of records is unfoounded and based on sone
Surmises and conjectures and as such the allegation that there has
been failure on my part to maintain absolute integrity as required

U/R 3(1) (1) of the Central Civil Services (Conduct) Rules, 1964

has got no substance at all,

" ..22
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May I, therefore, hopg amd pray that the highest
authority of the land would kindly tonsider the case personally

and save a Scheduled Caste family from utter ruin and disaster,

I remain,
Sir, ?

Yours faithfully,

Dated, Calcutta, ' ( JOYDEV MALLICK)
The 26th April, 1988

3B, Panchanantala Road,
Calcutta - 700 +029,

N
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NO.C. 14011/45/87 V & L
GOVERNMENT OF INDIA

MINISTRY OF FINANCE
DEPARTMENT OF REVENUE

NEW DELHI, DATED THE 18TH NOVEMBER, 1988

WHERBEAS an inquiry under Rule 14 of the Cenfral Civil
Services (Classification, Ce.tral & Appeal) Rules, 1965
is being held against Shri Jaidev Hallick, Deputy Commissi-

oner of Income Tax, Bombay.

AND WHERBEAS the President comsiders that an Inquiring
Authority should be appointed to inquire into the charges

framed against the said Shri Jaidev Mallick.

NUW, THEREFORE, the President, in exercise of the
: powers conferred by Sub-rule (2) of the Said Rule, hereby
\ appoints Shri S.Lahiri, Commissioner for Departmental
Inquiries, Central Vigilence Commission, New Delhi,
as the Inquiring Authoriiy to inguire into the charge
framed against the said Shri Jaidev Mallick, Commissioner

of Income-Tax, Bombay.

(By order and in the name of the President)

(B.K.Jain)
UNDZR SECRETARY TO THE GOVARNMENT OF INDI-

Shri Jaidev Mallick
Deputy Commissioner of

Income Tax, Bombay.

Through the Chief (ommissioner of
Income Tax, Bowbay.




. 1. aira Dist., Milk Producera' Uion Ltd. f(/l\/ iy
) Status ceo-operative socic iy, ‘ g \:s;
4 P. 40, CV-5506, Co. Cir. XIIi, Anmedabnd, S RN
A. Y, Income Bate of order %
asseased
! ———————————————————— . . P Y
o j \ Crdersx giving effect
76=T717 33,07,370 I 34002 i to CIT(»)'s order
77-78 33,92,739 15-10-82  at. 16-3-82
13-179 29,40,240 5-11-32 ) -

Audit conducted be tween 31-5-83 and 2_7_83//
LAR No. RAV/9(7) CIT-II/506 dat. 7-10-83.° ¥

L/Z// fm L (/7 Incerregt paym-nt of interest.
AYSe T6=T/e Ti=73 a:d 78=79

According to the orders of tie
J Comm_s:ioner of Incone tax (A ea.s)
dt, 16=3-82 the a -essce is entitles
to a refund of %, 14,99,639/- Tre
order pasgsed on 16=3-82 was rrgeiv d
in tre ward @n 25-3-82 and t e orde:s
giving effect to the appellate
orders have deen passed only on
15=-10-82 and 5~11-82, It also 8ppears
from the records that a gecond apoeal
has been made to the I.T.A.T. and thet
the refund in qucstion, t ough
atrithorised in Gct ber 1982 o @&
November 1982 have not beer peid ta so
far to the asses..ee, In t-e said
order, alougwith the refund of tox
intereat amo nting t: ":7 71,660/« is
also authori tax Se -‘!.‘h’*(h\)-
Section 24.(1A) contairs a p:oviso
that in cuses wi. e interest u/s. %
244‘1“ is paid, no inte est u/s. I
244(1) shaell be paid, The burden on e
exchiequer in the form of licbility K

to pay intoret caused b - tie delay in
issue ofti.e refund was avaid-ble, T .o
exact amount of interest paid %o tre
assesse- due to daly in giviag offect ‘
to apphliate orde:'s may pleis: be r
|

intimated to aund:t. >

4 [2) Yowa—airettany tanctlor.iv: of
the Deprrtmert, It rofbots only tre

faln - Slird Ve s -




. Coe Ou, Milk ¢ -
) . pe JALlK rrcducqdrs ' Unic
ALY, : 19767 eq¥s’ Unlen i td. \
ASz t,order _
da te i 15-10-82 \ !

Asseddedincone: 5., 33,07,370/ (;2/,
’ ') -

\entered in VeC register for 1983 84)
LAR A RA_YV/G Yo i
LAR No. RA-V/S(7)CIT-1V/IT-2/773 it. 4-9
1 ° —/‘65

- 5 3 \

the net demand f/Rs. 82,759/- raised in view
of the order geted _3/9/8§/ﬁas carried cut
in 7/83 agathst the refupd for the AY.
78-79. I?ferest levyiahle under section
220(2) fér the period trom1/11/82 to 30/6/83
worked out *to Rs. 6,611/~

42:(111)The cIT(A)'s orders were dated 16/3/82.
The order for giving effect to these orders
was passed on 15/10/82. The necessary entry
in D & C Register was made in the Register
for 83%=84, The actual refund was given on
2/7/8%. There was, thus, jnordinate delay at
each stage. The circumstances in which such
delay took place may pleasc be intimatede

It would be partial to mention b&yso
that the assessee's claim for interest u/s
244 (1A) amounting to Rse 1¢34 lakhs approxi-
mately is under consideration of the assessing

ofificer. 77



PARA: 5 .
Assessee, The Gujarat State Fertiliser Co. LD, B¢
B.mao pmust
PA Fo.  31=000-Cz.5990 20. |
AY. 1976.77 (N.S.I.A.) | 2;
A.0. dated 31.3.82 (Appeals Effect) | pnz**pi \
AVOIDAHLE OR INCORRECT PAYMENT OF INTERST - faor |}
BY GOVERNMENTS r1>"*1"*“ |

a) Interest of Rs, 15.54,770 was grented to 'orlu
the assessee compnay: U/s.264(IA) as assexs
ment order dt. 31.5.,8) as @etailsed belows

1) Interest on refund of Rs,
38,18,302 “8“‘ asstt. .
Og::t'd‘:; 10-1 t‘gi:in‘ A
e ate ordcr
for 7 months (from23.1,80 5+ Toor.2m
To 10-10-20) —

- BuS.
11) Further refunds as per el
asstt, order a%.29.3.,82 % L
(Appeals Effect= CIZ(A)) Re., 79.93 me
) ] ‘ o WY
111)‘5:3’?%:‘;‘"3! A.0, Rs. 38 693 !\ |
(Appeel Eeteot cTz.(A) ) —° ' et
Net Refund Rs. 40,98.20% PR
Interest on Rs.A09820% :"‘-‘7;;. !



Gujai1at Steel Tubes Liuited,

status: Public Ltd. Co,
PcAoHOQ CY—241 2
A.Y, 1981~ 82

Order u/s 154 dated 17-3-1987,

Audit conducted from ¢ 23-9-1987 to 30-10-1387

The foilowing officers held the charge of the ward during
the period covered by audit,

shri 3,C, Gupta, IAC - 1-4-86 to 7-5-86
Shri C,C, Master, IAC - 8-5-86 toZ¥a¥x 31-3-87
LAR Ra- 1/9 (7)/CIT-I-IT- 570 1117

25-2-88

4 demand of Bse 8,09,185/- was created by an order u/s 154 passed
on  3-1-86 for #,Y, 1981-82, The demand notice with respect tc
this demand of R, 8,09 lakhs was issued on 51-5-86, This demand
wis Subsequently enhanced to Bs, 14,26,022/~ by another order

of rectification u/s 154 dt, 17-3-87. Refund due to the

essesgee u/s 141-4 in respect of A.¥Yrs, 1984-85, 1985-86 and

1986-87 totwlling to Rs, 4,98,758/~ and piyment made in cash

Bse 6820/~ were adjusted on 17th March, 1987 against the demand
of RS'. I4y26’027/-

4,Y, 1984-85 Date of order u/s | 43(3) : 20-3-87

Refurds have been adjusted after a period of more than

12 months for first two asst, years,



1) 4/s. Stomech &ugincering Pvt., Ltd.

A'Y. M ‘9&-81
Assessed s of
¢ HSe 8 ]O =
Incone. B, 68,4110/
Lt, of crder ¢ 17-9-3,

ee X 4o

The assessee has filed the return on 16-10-80 and asses -xent
was aade on 17-9-81 determining tax of &s. 47,800/- out of the
advance-tex of fs, 94,600/-, refurd of fs. 46,800/- and interest

u/s 214 of s, 7.956/- hac been wmade, Had the provisional asser e

d.ne u/c 14l-h, the interest to tue extent of 1, 1 BB -

cou:s 4 hgve been saved.,

2) M/s. Phonex Petrochem Pvt. Ltd.

«ta tus: Pvt. Co,

Foid. lio, CY-6375

Asot, year 1980-8

wec, of mier : 143(3) 24-11-85
and date,

Assessed income : (-) 82,479/-

The assessee has filed the return on 50-8-8C., Assessmeant was
finalised on 24-11-81. HNefund of &, 19,400/~ representing
advance-tax was nade tog;ther With interest of ps, 3,686/~
ur.der sec, 214, Had the provisionul a.te: ment Leen done
u.der section 14l -4 within six months, the injyerest to the

extent of ks, 1552/- could have been avoidea,

e e X 4 e

-+



M/s.Saurashtrz Ciment & Chasisals Industries Ltd,

Assessment year 1955-8y

00 s & ¢ .y

Assistant Commissioner of Income tax, Juan ae Coniral

o

Circle, complcted the as:escment on 31.3. 1 )3, Azfund  of
#ss 3,00,000/= paid on 15,6.8) afour caference to dy, 2, I, T}
Centrel Renge.-II, Ahaedabadi. So usﬁal delay of 2% months has

been there. It i3 not even noticed by any authority, No actisn

has been taken against the Assistant Commiss oner »f Income tax o

or Deputy C,I, T, for this delay, whereas in my case action has

been taken for delay of +s months, This is sheer discrimination.

Such cases arc in thousands in the department.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ‘
! & ADDITIONAL BENCH AT AHMEDABAD
| c\\"’\
O. A. NO: 535 of 1989
Q)UQ\
' Jaidev Mallick eeese Applicant. ¢ g
V/sS.
. //
Union of India & Ors. A eeees Respondents.

Written Reply

I’ C.V. Gupte, Chief C.I.T.-II'

Ahmedabad do hereby state as follows :-

1. I am conversant with the facts of the case and

am able to depose to the facts stated herein.

2e I submit that disciplinary action is initiated
against the applicant not because of any misconduct
arising out of any quasi judicial function but against

the activity which is administrative in nature. The

charges levelled against the applicant are for irregul=-
arities while working as an administrative officer, dea-
ling with issuance of refund orders. Since the applicant
has approached the Hon'ble Tribunal at this stage, the
application is not maintainable and this Hon'ble Tribunal

may be kind enough to reject the same. Even otherwise —-

ces e e o2/-o
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e

the charges levelled indicate a dishonest motive or

misconduct on the part of the applicante.

3e Without prejudice to the aforesaid, I submit

my parawiser remarks as follows :-

(A) Regarding para 6.1 of the application I submit
that the applicant joined the IncomewtaxX Depart-
ment as a Class=-I1I Officer on 29-7-1%5. He
was promoted as Assistant Commissioner (now
redesicnated as.Deputy Commissioner) of Income-
tax from 26-7-1977. He was given selection grade
with effect from 1-9-1986. He has been confirmed
as a Deputy Commissioner on 31-7-1987 (with effect

from 20-3-1987.). The applicant has contended that

there are no adverse remarks in his C.R. prior to
7/87. 1In this connection it is submitted that for
1986-87 the Reporting Officer, namely, the Commiss=
1 | ioner of Income Tax, Bombay. City II, Bombay has
appended a note in respect of Co;. 19 of the C.R.
(relating to. integrity). . In the concluding para-
i graphs of this note the Commissioner of Income=tax

has ebserved that the, applicant's integrity is

suspected and he has been identified by him to be
included in the "agreed list" of Officers with the
CRI. For arriving at this opinion, the CIT has

quoted some instances involving eight company cases-

e T A




s 3 3

Wherein it is stated that the applicant has
delayed his approval for issue of refunds
exceeding Rs. 1 lac apparantly without any

valid reason. It is also observed by the CIT
that the applicant has made irrelevant and
unnecessary enquiries in these refund cases
referred to him by the ITOs which ultirately.

did not yield anythinge. This act of the appli-
Cant was suspected to be out of malafide motive .
From the files received from Bambay it is
noticed that the Board had desired to obtain

the explanation qf the applicant on the issue

of indordinate delay of approving therefund
cases, noted in the C.R. for 1986-87. This
letter was addressed to The Chief Commissic-

ner of Income-tax, Bombay, The Chief Commi-
Ssioner of Income-tax, Bombay thereafter directed
the Commissioner of Income-tax Bombay City II to
obtain the applicaat's explanation. As per letter
dated 12/06/1987 the explanation of the applicant
was asked by the Commiséioner of Income-tax Bombay
City-II and it appears from the file that no

explanation seems to have been sent by the--

coooo-4/oo
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applicant, Thus the applicant's assertaion
that he was confirmed as Deputy ‘cqmn:l.ssioner
of Income Tax in July 1987 and rhence his
inference that his CRs upto July 1987 would
be clear has no basis. It is further submi-
tted that for the purpose of promotion
to the grade of Commissioner of Income-tax,
Dy. Commissioner of Income-tax with eight

years regular service, if any, in the non-

. functional selectiony grade or 17 wears regular

service in group A of IRS with atleast 4

years of which should be in the grade of

D, Commissioner of Income~tax, only are
considered. Copy tefkksxprisrxfixmd fix of the
order fixing seniority of officers pursuant to
the  judgement of CAT, Chandigadh is enclosed.
Prior to the order of refixing the seniority of
the applicant pursuant to the Chandigadh Bench
of the Hon'ble Tribunal'}s judgement the

applicant was duly considered by the DPC

for promotion to the grade of Commissioner of In-
come~tax by the DPC constituted in September

1987 . However, since the applicant was

lewer down 'in the consideration 2zone he was not

recommended for promotion to the grade of Commi-

ssioner of Income-tax for want of sufficient number

pf vacancies®--- » s bonna ot



(B)

PR AT

.
(8))
.

by the DPC constituted in September 1987.
[zpasesperm = ~strreer ~ther apRliGanis 4+t —-owe -Goam

1 L6 GCONGAGI O -BOTE 116~ S0~ Ot —2EGOF—
FBEBE ST PIFOROAO 1 ~Of = =0 = g pefefirigioyyet-
RURGeT--of-—aoenciess Tt is true that the
applicant has been coﬁfirmed vide Notification

No.A-32011/5/84-a4 VL dated 31/07/1987.

Regarding para 6.2 of thé application it is
submitted that the order under Rule 10(1) of
C.C.S. (Conduct) Rules, 1964 placing the
applicant under suspension with immediate
effect was issued on 8-9-1987 and served on
the applicant on 23-9-1987. The order was

issued on the basis that disciplinary procee-

- dings against the applicant were contemplateds

The delay in issue of Charge-Sheet was due

to the fact that precise details had to be
culled out from voluminous records, and aBvice
of certain bodies was required before issue

of Charge-sheet. It is denied that charges
levelled against thé‘applicant are trivial.

Suspension order was revoked after disciplinary-

ceesesb6/00




(c)

(D)

.
()]
11

proceedings were initiated because by then

the purpose for which suspension was ordered

had been served.

Regarding para 6.3 of the application it is
submitted that it is denied that the Charge-Sheet
issued to the applicant does not reveal any

case of dishonest motive or of misconduct on

the part of the applicant. Annexure-II to

the Charge-sheet may be referred to in which

it is explained how the facts of the case in
which refunds have been delayed indicate a
dishonest motive or misconduct on the_part of

the applicant. The facts stated in the Charge-

sheet also indicate prima facie that the applicant

was personally responsible for the delay in

granting approval for refunds.

The averments in para 6.4 of the application
are denied. The work relating te the approval
of the refunds is an adm}nistrative function
which involved checking of the payments of taXes
and arithmatical accuracy of the working of tax
payable and refund due. 1In this respect

fﬁé facts mentioned in the Annexure-I1I to

the Charge-Sheet may be referred to. It

o---oo7/oo
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(E)

%
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is not correct to say that the time taken

by his predecessor or the subordinate staff
and other relevant factors have not been
taken into consideration while initiating
disciplinary proceedings against the appli-
Cant. The prima facie reéponsibility of the
applicant for the irregularities under consi-
deration has been fixed after careful conside-
ration of all the facts and circumstances

of each case.

The averments in para 6.5 ,cf-tHre-appl teatien
aze--Gonied. 7hat the charge levelled against
the applicant does not constitute any miscon-
are denied.

ducté In as many as 10 cases mentioned in
paragraph 3 of the Annexure-IT to the Charge=-
Sheet, the refunds were -approved within a few
days of the receipt of the proposals while in
the other 14 cases in respect of which miscon-
duct is alleged there is undue and unjustified
delay caused by the applicant in the matter of

granting approval of large amounts of refunds

justifying the inference that the delays were

0000-8/00
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(F)

motivated. Disciplinary proceedings against
the applicant have not been initiated in any
arbitrary manner or with any malafide inten-
tion, but on the basis of evidence and after
fully considering all the relevant facts and
circumstances of the case. Hence the proceed-
ings against the applicant are not liable to
be dropped. It is denied that any discrimina-
tion has been made against the applicant Dy
instituting such proceeding§. In the matter
of disciplinary action, no distinction can be
made between S.C., and non-S.C, official. It
is denied that the applicant has been given
any harsher treatment than that justified on

the basis of the facts of the casese.

Regarding para 6.6 of the application it is
submitted that a Commissioner for Departmen-
tal Inguiries of the Central Vigiiance Commi=
ssion has been appointed as the Inquiry Officer
on 18-11-1988, The inguiry has been institu-
ted within a reasonable time after denial of

charges by the applicant. Full co-operation .

ooo..og/.o
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(G)

(H)

o
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o

will be extended to the Inquiry foicer as

and when the hearing is fixed by him. Since
disciplinary proceedings have been initiated
against the applicant, sealed cover procedure
has to be adopted in so far as his promotion

is coneerned. Non-grant of promotion by adop-

tion of sealed cover procedure is not a penaltye.

Regarding para 6.7 of the application it is
submitted that the Disciplinary proceedings
have been rightly and properly instituted as
explained in earlier paragraphs. At this stage
therefore the Honourable Central Administrative
Tribunal is not competent to adjudicate upon

this matter. .Other averments are denied.

Regarding para 6.8 of the application it is
submitted that the work regarding approval
of grant of refunds arising as a result of
orders passed by the assessing officers is
essentially administrative in nature. As set
out in the Annexure-II to the Charge-Sheet,
the applicant caused undue delays in grant

of approval to the proposals to issue refunds-

ooooolo/o.
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(1)

s 10

above Rs. one lakh in 14 Cases, but at the same
time he granted such approval within a few
days in certain other cases, clearly giving
rise to the prima facie inference that his
approval was discriminétory and motivated.
Facts and circumstances of the Casés in
question show that apparently the applicént

himself was responsible for the delays.

Regarding para 6.2 of the application i t is
submitted that the facts of this case are
different from these in the case of Shri. M.N.-
Qureshi and hence the declsion of the Honoura=-
ble Tribunal in that case is not applicable

to the case of the applicant. -This is particu=-
larly so as the applicant was performing essen-
tially administrative duties when considering
the grant of approval to issue of refunds in
the 14 cases under consideration. It may ‘ be
stated that the proposition that there cannot
be a misconduct while an Officer is discharg-
ing his duties of a quasi-judicial nature has
not been accepted and the matter is taken up

by filing an S.L.P. before the Supreme Court. -

otto..oll/oo




(3)

(x)

2

The Principal Bench of CAT, Delhi have held in
the case of Shri V.D,., Trivedi Vs. Union of India
that no general immunity from disciplinary

. is . | .
actlon4§vallable to Officers perfomiing funct-
ions of a quasi=-Judicial nature. This view
was based on the Supreme Court's judgement in

the case of shri P.G. Govinda Menon.

Regarding para 6.10 of the application it is
submitted that the facts in the case of appli-
cant are different from the facts in the case
of J.A. Ahmed. In the case of the applicant
there is not mere inaction or delayed action
but there is prima facie evidence of arbitra-
riness and malafided delay in deciding matters
y
in 14 cases, which constitutes misconduct.
The Honourable Tribunal is,thereforg not
competent to interfere in the matter of

institution of disciplinary proceedings against

the applicant.

Regarding para 6.11 of the application it is
submitted that the work relating to approval
of proposals to grant refunds is essentially

administrative in nature. There was no discr-

..00.12/.,
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(M)

imination against the applicant in instituting
disciplinary proceedihgs‘against him. The

facts of the 14 cases show that the applicant
was personally.responsible for the delays and

that these delays were apparently motivated.

Regarding para 6.12 of the application it is
submitted that the full details of the cases
of delay in issue of refunds cited by the app-
licant have not been given and in the absence
thereof it is not possible to make any compar-
ison. As the applicant has raised this issue
in his defence, he may be put to strict proof
about his averments in this regard. In any
case, as far as the applicant is concerned,
the delays caused by him were apparently moti-

vated. Other averments are denied.

Regarding para 6.13 of the application it is
submitted that as explaingd above, the delay
was in grant of approval to issue of refunds
on the part of the applicant and it could not

be attributed to the assessing officers. This

EORPPHINTS .. 2o




(N)

(0)

is a post-assessment function of purely

administrative nature and hence there is

- no question of taking an action against

the assessing officers.

Regarding para 6.14 of the application it is
submitted that the irregularities on the part
of the applicant are not in the nature of
honest mistakes but were apparently the result
of a dishonest motive, Hénce, these justified
initiation of disciplinary proceedings. The
applicant will have full opportunity to defend
himseif during the Inquiry being held by the
Commissioner for Departmental Incuiries who.
belong§~to the Central Vigilance Commission, an
outside and independent agency. No special
protection is available to any official belong-
ing to any group if his actionsare disehonest

and motivated.

Regarding para 6.15 of the épplication it is
submitted that as mentioned above, the procee-
dings have been initiated within a reasonable time

and these are also expected to be concluded-

ooo.oool4/.o



(P)

within a reasonable time. The charge against
the applicant is that of causing delay with_
dishonest motive and not that of causing loss
to Revenue. The time lag between the miscond-
uct and the inquiry is not% likely to be such
as will make it difficult for the applicant

to defend himself during the Inquiry.

Regarding para 6.16 of the application it is

‘submitted that the applicant was placed under

susﬁénsion on 9-8-1987 when departmental proce-
edings were contemplated against him. The sus-
pension was revoked after a proper review of the
facts énd circumstances of the case. The appli-
cant was confirmed on 31-7-1987 with effect

from 20-3-1987 which date falls much before

the date on which decided to placed him under
suspension. This fact shows that all along

the applicant's case in ever; respect was consi-
dered on mertis. No action has been taken in
the case of the applicant which is in violation
of princigles of natural justice and fair play.
Records will be produced before the Honourable

Tribunal if necessary to show that all actions=-

0000000315/00




{(Q)

R)

taken were bonafide and justified by facts
and circumstances of the case. A decision
regarding payment of full pay and allowances
for the suspension period can be taken only

after the disciplinary proceedings have con-

cluded. Increments due have since been relea-

sed, subject to the suspension period not

being treated as duty period, for the present.

Regarding para 7 of the application it is

submitted that for the reasons mentioned

above, the applicant is not entitled to the
reliefs sought by him as mentioned at (1),

(2), (4) & (5)« Relief at (3) has already

been granted to him, but it is denied that
proceedings have been woongly instituted

against him.

"Regarding para 8 of the application it is

submitted that the interim relief claimed
by the applicant regarding the stay of the
operations of the orders issuing the Charge-

Sheet and appointing an Inquiry Officer may-

00000016/00




also not be allowed by the Honourable Tribunal
for the reasons mentioned above and the lawfully
instituted disciplinary proceedings may be

allowed to take their own legal course.

4, In view of the aforesaid facts the application
is not £it to be entertained by the Hon'ble Tribunal

and is required to be dismissed with costse.

5. The respondent reserves .hisright to file a

detailed affidavit as and when found necessSarye

5

Dated this 13" day of__Scplesmben ,1990.

o

@l

(R.P. Bhatt)
Advocate for the Respondents.

s+ Verification :=-

I, ¢.V. Gupte
age L 3 I ] 52. o009 00 .working as LR ] .C.rl.i.e.f. L ] .c..Ox..:r... ;;’. *® e " 000

in the office of Income Tax, resident of , Ahmedabagd,

eeess do hereby verify that the

' EEEREEEE NN R N

contents of peras, I to .,5,,,',,,,,,WXJQD are

shex trye on legal advice and that I have not supre-

ssed any material fact.

Dt |']\’q,.) q CI O CM

~~~~~~ Tr

Reply/Regoinde Qﬂﬁ“ i
m.epdyt,; My .r wt g?jﬂiﬁm‘

learned advocate for 3% umay s
Respondent with ssoun{ ':/cﬂ'ﬂ

Cepy soned/xyu\rf Wuiﬁ: ),
: . 193 157
o> U7 w.bgmfc,% /} )
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In response to the witien reply submitted by the

3
|
{
-

Depertment of ldcome tax to the !sa'ble CAT on 12,9,1990,
s sl g T T
I J 1.131110}(’ Dep«}y Comrdssioner of I:come t ax \UOD); il 3
: L - N

Almednbad do hereby giate as followss

', I deny the avermcnt comtained in para 2 ¢f the written reply
tha' I was not acting quasi-judicially in approving the issue of
rofunds exceeding rup ¢s one lekh referred to me ty the ™ecmz tax
Officer of the Com,Circle,ll,Besbay, du iy, e » fiod Lo June 19¢
Jenuary 1987 while I was acting as th> TAC of "om Peage« .1 Bont g

the approval was requicol Doy thie 1w ol of  ervosioan r the

Lax '“-'1(,1‘_)61, spacially Ath oot e -, ¢ Jrovi Lol s o
9l M 8:¢,143(3) dealing witi: the ussessmuili f h irr«aie resul .n7 in
(. Y

A ?:/}L tofunds aforesaid and the provisions of seetion 240 of I,1,M00t,19¢11

N g ’/y"’ aseling with the refund itself, I was reting only quasi-judiciaelly

srovided in the Imcome tax het, Thig aspect of work has been

1

Ly me in contrrdiciion to the ool wiministe tive

AR U ST

work like sranting of C,L, to the Officers, recouiiending H,BeA, to

e stafr 2.0l sweh other things,

2{1) dithout prejudicc to the ¢forcauid I

vomi the rareyies

remrrks to the reply zs galiowse

inres-onsc to para(A) of the "#Ply, the petivionr g bwit-

“het he o et aware of the Fomark mode Snot a2 fhe ip ye o 13 . v

by the R porting Of ficer, as the som e o k

sl e ted  to

)
\/K at any timce, The ptitioinr s

22

y2 Lha o0 = a0 mede, nTreape't

S the column 19 of the ACR(rel ti-: to £ Lutegrity) nis be r made b- ne
feporting Officer out of persounl grudge and aninus against him as ne

Lo The ::}jh@dulm C/:'ib"tesy The sole _mlfmse of -this remark was to

Stob o prowcuion which WS i

md for yhich tie DPC sat on 8th

ard @ 9th of Septrl.'ber,]')g'?. It is also submi ttcd that the Ih~portj_ng

)
“t ~oo
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Officer, i,e., Shri V.X,Shrivastava, the thea C,I T., Bempay City -II,
{ Bommbay, wrote his ACR for the year 19& 87 wliie he was on meiice]
‘ leave al Chlcutta and the sawme has been wr t en wituout o8 833 feo
appraisal., The Reporting Officesr was in terrible hAarry for rs180ns
best known to him and he did not weit for his self-sppraisal repart
(éroforma being received by him on 10.4;1987) which was pest by
kit in time on 16,4,1967 to him by the Registered post and the fect ~Trat™
the self-apraisal form was being posted wos agein brought to
the notice by a Lelegram sent by tim, The way he behaved in
seriing the ACR to the CBDT alr.ady est-blishes k. strong bies
a.2inst the petitiorer to the extent of his being * natic and unresson:i le,
( (i) There is & fixed time L heduie for witing ty ACF, hut he
did not bother for that and sent the ACR long before: the é'm'pulated
drre, This hurry can be explai: only iwn the ~ortoxt of ig
dereriination to harm the petdtion v caer © s )¢ wiefbout: to be
pronoted on the basis of the sawe ACR, F. Bu3a v25lated we riules & o
regulations for writing the petiticner's ACR ard for not al lowing
Biw to write the ACRs of the ITOs and the staff of Com.Cir.]I,Bombay,

though he had worked there upto 12,1.,1987, The C,I,T, sBombay, II got the

4CRs of IT0s end stoff writ.en by Shri R, Upadhytya, his successor who
worited as IAC, Com,kange, 11, Rombuy, in thet yeur exaclly for # 78 days

l only, the minimum requircment be ing 90 days wherci the petitioner

worked for 287 days, Swh ins.ances of ‘iscrimir aticn and bigg

-

&re gelore in his case while dealing wit.: the >etitioner, How he

¢o 1d write the ACR without receiving the self-appraissi fora, it

is difficult to understand, The CEBDT also subs:cuently acted in

hurry by ordering his suspcnsion on 8,9, 19y 1.+4 the dey on which

the DPC first gat for Considering the Petitioner's promotisn

to the post of Commissioner of "ncome tax, This order of suspension weq

made in contenplation of digiplinary proceedings ag CBDT pessed the

order of suspension withou: considering the facts tiet the petiticper

was on nedica] leeve with effec t fron 1.8,1987 arc yas not in a

IOBQ.
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position to interefere with the preliminary i) v stiget L, 17 an-r

as he wee steying at Calcutta - He hom :town,

me———

i1i) The letter of the C,I,T. dated 12.6.,1987 covers only 7 caser

bul the cherge-sheet included as many ay 14 coses and for 7 additional
cases no charce was given to the petiticner to explain the
Circumstances at any stage before the iesuing of the chsr ge,

That i;(,self vitistes the whole disciplinary proceedings and rende.p
it ab initio void, 4As rejmrds the reply to the Jetter 0t,12,6.,1987

written to the petitioncr by the C,I.T,, Fombuy City-T- Bogbay, the

petitioner has to state that the pctitioner hi s writta1 a 1e* ter
to the Commissioner of -ncometox, Bombay City-II, Boqnbay,.f&r

' upplying the petitiorer with the neeessary records for

4

seming
J deteiled reply as the peti tioner has alrecady eabmittai

reply

"0 the Commissioner of Income touy ex;: s idng 1u~ Sireumstences unier

which the delay occured without prejudice to iae fixing of re=sponsibility

BV)VWIN
for the same ci"n.y\?3 A copy of the said letter dt.29th June,1987 yas

endorsed to the Igt IoT.b.,Cm.GJtle.II,Bombay for campliance,

The same records were not supplied to tle petitioner trofough

the petitisner yas sitting £n the same building and working ag
uc(/&‘f’}ld ]

sition) Range,Bombay, So for ag the potitione: yasg concerned,

he coulu throw no more light withoat being p:ovidec .. h records

):s}{ed for and the petitioner discharged his onug by &7 ting
Tletter to the

the

Conmissioner of Income tax, Bombay City-1I, Bagbay,

It ic adnitted by the dcpartment in the Teply shat the peti“jonepr
was confirmed in the grade of Assisant Couted ssi oner i+ effect 1 om

31.7.1987 amd he yas glven the selection Fads with ofrect fro,
149.1987, Both these rocesses require a UPC  to be Hsld wiich

aken placc in the month of July itself or in June 1987
2t the erliest, Wwhen the DPC hac taken

including the AGR for F, v,

probebly has t

Place, the vptodate ACRS ie,

1936~87 were taken int, Consideration,

10bres
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and the DPC has mot found the ACR fir 19%-c7 as adverse, otherwise

both the confirmation and selec.uon grade would not have been
conferred on the petitioner in the nonth of Jully 1927, The so called
miscondwet which was known to the authority before the petitioner was

¢ onfirmed and promoted to the Selection Grade and = en it must be

teken that the lapse or miscond:.ct hias been comions. , Any fwmther
penal ty cannot be imposed, R, feren:e mya kindl s be made to the follow. g
decisionss . |

L.W, Middbeton V. HPlgfair - AIR 1925 Cal, &7

Ll Audhrajsingh V, State of M,P, 1968 SIR, 88,
(AR, 1967 1,7, 284)

Collectar of Customs V,Rebati Mohan f‘ha*tarjee 19%(2)
-0\ SER, 87

Mohmied Habibul Haque V, Usie n of India, 1978{1 JSIR£37,
Union of India V, ‘ioru..s:ned Habi byl Haque, 1978 (1)SIr-748,

From the reply it is strong]y suspected that there might have been

some vitad missing ]inks in the statement of fact =8 evident from

the reply and as visualiscd by tae subscquent ord:r of suspension

and charge-shect issued agrinst the petitioner, Tuis is also

submitted by the petitioner that the Hon'ble CAT ms, call for the
records maintaiged by the CHUY in respect of vigilice and the.
origina] ACR filercon_bai'ning the petitionw‘:..i‘JBs. W U450 ’1'986-8,7.

iv} Further in resrect of both,:uniirn:tibr and S2lection
orade vigilance cleararice wag HECE€?1T% arc the sanio hae
been niven in July 1987 thoueoh the MILLET 3 ctlay
civine appa oval for Teruine re Fund vy, alragidy od
ClSC]plln“Iy huthuthy And it jiv claimed that the iu*egrﬁty
golumn of 49 of the ACR form for 1286=87 ups%there bef ore
the &ame authority, It je not understood how the vioilarce
Clearance yas given to the petitionz: fep both confifmmtion
g Select on Grade, {t is . real eniome requiring » lot of
cx;‘l‘- natione bv the Dc_,)p::.r*fmﬁnt. The replsl n thi"_- respect

has concesnled more than it hue reve aled,

Q.Sp..
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v) ~In this reepect the dote of the oprder ef suspensiocn

to the post of Commissioner of

cder=tion of the case of the petitior,
important, and in fact, the <~id DFC
of 63(sixty three) Ascistant Comris

nine) of“icere junior to the petitioner as ner the'sehiority

lict as on Sth _September 12§7.(v1dp erder No,A/22011/1/88

e emem:

C.VI,Covernment of Ind:a, Miristry of Fina:

Revenue, Ney Delhi gated the 4th Januery. 198gR,)

o1ven thouoh the petitioner was

vant of sufficient number of vz

. vi) Tt is vehmently conteeted ta:+ the romotyor yas

ief, B49,1987 the VEry day on whict <kt JPC for the promoticn
. , | '

Incone tax rnas sat for corsi-

tr and others, is vitallvy

recomrended the names

ce, Department Hf

n-t

considered v th= DPC for

Q .
cancy 0 Lhe ZONCrer vy i

seen that the promeotion has been given ta se many :+ 29(t

nire) juniors as per the senior

2 In response to parea(B)

thet the orcder of suspension ot , 8

retitioner on 234941987 2n¢ the

ity List sabmitiad to zhe B

b2

of the replys

charce sheet datec 15,2, 19ge

t iz

(Wi

t is submitt-r

Y.1987 wss 3urved on. tke

vas served on the petitioner on S9.2,1988, a4d the delay is

explained because of the veluminous

4} before froming the charee, [t

) that there were veluminous recp
14 cnsre onlv has been mentione
licted docimente tensisted of t
ana cégzgglshEFtsuhich cculd be
houre only, Nothine is far fre
that the charge sheet yas Lulle
uolunzhous records, When i v

depar tment for relevant Ceprrs

he wae civen zerox copice of the

Pacescontaining sometimes 2 few

coenteininog 22 Pages beine relpy

récords to be considered

is not at ai correct to say

vde,  The de'ay in reespect o,
@ ir *he Chargeeshect and thre

he slim fils conte Ning perners

Properly read Lithin o fe
m truth then the cl-:m
d ot alcer acivre thigugh

etitione . epnrosehes the

o

lines only and orde,; shee

ant for r.2fence, It is

Trom o the listed docume nts,,

U

t e

b0 prape  of documents yhich

te

d

\\

eioners includino 29(tyenty

-sty



1t is submitted that tn delav wuas unust=) and it uas qt the
inctances of the then Chief C,1,7,, Boni y = Shii VoK
Shrivastave who wae heving some perczomal crudoee acainst the
brtitioner ac alrescv mentioned, I+ is also subritted

that the charaorshect uas seyved Hn the setitioneyr »n ¢,-, 3%
end the cuspensicon eorder wee rov2led LY T.7.88, The d )

is not expleined at all and it (venre thet the charge .zs
framed on trivieal oroundse ~nd the deley wvss utilised ac zn
instrument of torture at every strge. Firstly there was no
velid cround for dicsciplinary procspdinfs as no misconduct
was ccmmitﬁed by the petiticoner, Secondly, the order of
suspension yac r@voked et the sweet will of the authorities
lonq ﬂffer the service of the charqe sh2:t i,e, on 27th cly, 88
then there was inordinate delav in arentinc the subsicterce
~1lowance thfough the order for sich si:sist-nce allovaree
shiould have accompanied the order of susrensicon =sper the
rulee fremed by the U 0,P, The =uke “toate allouence L
paid ofter more than eigat muncis v tt 2w~k more than

three months had plopsed oo tre s-'e of cTUed 2f Suare i on
Do Tevition was made cf the L% o the pay es reguired

vunder the rules,  Thue #17 the actinne tsben by the aulho-
rities since the: order of suspension have been found

discriminstino, biased and illegel and against the rulee

S

|

framed by the Central Government,

a,(1i) In response to Paro(C) of the Ieply, it is reiteratec

that the charqe sheet does not teveal ny misconduct at

rllgon]y the mention in the Che e e thot the cHapooed
of ficer hed » dishopest motive in felayino wih the trinm.
e not enough,  The Hen'ble Supeme “aut hae (. scusced this

aspect in great detaile ip Al , G JIra's & raee and in JJA.A%nedds

tace and th(‘ f](" tit.;"”\"l 8 H!...;I\ 1' 4 ’511"/'1 [ {'i'h' T j | i!' 0o
~bove tun cescs, 1t e submit e, that the deparime nt nec

| RS

0.700
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- relied on the definition ofmiscenduct ze imentiuned in the

T 7 2

- Strouds? §f Judieinl Dictionary which hee been found
unrcliable by the Supreme Court and it ha d held that the
definiticn of the miscpnduct as above is not'acceptable.
Dnée acain, I pray that if there is no distinct charoe in
the enumerated rules there cannot be any?miqconduCt under
the rvle 3 of the CCS(CCA)Rules, Rule SISF a general guie-

nature uyhich provides that cvery member of service shall

»t all times maintain absolute integrity a1 devorion to -

duty. The judgement in Kalra's case(k.[.?elra‘U.P?yject

"
P g
<

ond Baquipment Corporation - AIR_19¢4 $C,1281) had nade

it clear that rule 4 in tﬁe conduct ‘ulee of P & E Corpn,,

which is 21lmost similar to rele 3 of the Conduct Rujes

applicable to A1) Indis service and .C:ntral Civil Service >

cspecifies norm of behaviour but does not specify that its

viclation ic misconduct, Uhat is pertinent here is thet .

accordinc to Kelra's case vheére miceconduct ithout proof

entaile ppn@] conseouoncec, it is'obligptory on the

|

Fmployer to specify and if NE'cess ary define it vith precision

ang o accuracy so that in Ex=nnat facto interpretating may nct
J} be camoufleoed as miscenduct,

ii) The principles that emerge Trom these duuisicné

can be identified as folloye:

(4) The rulee that every Governmeri seYvant or

employee of any corporation shall at -1 4times maintain

5nt(qrity end devotion ‘toduty and ensll do ncthing which is

unbeccming of - member of the service or a puhliénserVant
59'gn;y p‘crnersl expecta 1on of a certp1n decent behavirur
end failure to kpep to such high ‘standsrd of moral, ethical

0T decorous behaviour by itselF cannot constitute misconduct,

(Kelpate Crep)
4

&7) Micconduct which, when voved, (ataile [engl

tenstguences must be define( with piveacd 5ieg

'(KFJJ‘F'S\ (';15_,5‘.)

epc accuracy,

Bl
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(3) In Ahmed's crse the cour. h-s e1 tec thz2t mere
inefficiency and ervor of judeoement do mnet constitute

misconduct, In Kelra's case the Suprems (ourt has observed

to the vageries of subjective cvelucztidm .nd vhat in a
civen context would constitute conduct umbecoming of a
covernrent cervent to be t reat@d A micconduct, would o xpose

anoorey ares nobt o amendeble to cvrluntion,

(4) In Glaxd Laborstoies(I)Ltd, v. Fresidina Officer
Lebour Court 19684(1) SCC 1 it ic held §has ‘s objectionable
is sheuld there le any ex-pogt facto charg thet scme act of
onircicn @ commics ‘on no where foond to be cnumer:cted is
nonethelece » miccenduct, ThE‘,. eacily perveivable piinciple
unﬁpriyjno this, with respect, appuors tc be that no one:
cen be accused that bv any acts of cniccinn Of.COHUiSéiCh,
he hze cormitted mieconduct if unla=e prior to the aljnyec
incident on which the cherge is bas2d, the act cf éommissitn
0t omiscicn hac to the knouledge of the délincurnt been o

declered te be an act of misconduct,

4.8 Iﬁ response to para (C) of the reply, it is submitfcd
thot & it hre ~lready bren'strtpd in the earlier prracrznh
thrt the micconduct as mehtioned in the (fPrQESHEFt is nct
rt all 2 misconduct acper the dncision& cf the Highest Court
cf tre Fountry,. Nouhere, in the':hrsqis, It I8 specifically
»

mentioned vhich micconduct has becon comnictod by the ;wclt-{’,’—
tioner, Mere quotino from the rule {ooks cdaocs met nake an
cction a misconduct without benc beok:d by the frcts,

The delay hoae becn Found to be & nicscord,ot Uu£Hr L prope-by
verifying wh' war reepensible for ‘e deley, Theye yac

N3 e liminary deterrmination of tesponsibility for deleviao

e+,




for delayine the matter and the encuizy bae been started
~cainst the retitioner aleone cxcludineg ofhers whe were equally
1esponcsible, This is sheer ciescriminaticn =202inet the

retitioner.

g;li) In 1esponse to para{(D) of the reply, it is submitted
thot the approvn) aiven for dccteace of e fund 15 nothing
but » querei-judicial functicn ascignec Lo the 1AC, It i:
ct-ted th}t the TACYe Functicn i et limitec to ste tihe
~rithematicsl sccuracy and payment of iaxes, He hes ts xuck
-t the accecrment from the =zudit ancle and in suitable
cacee he has to iscue instructions for cancellation of the
Aciecoment as per the provicions of the 1.T,Act, For doing
eg the TAC must find cut the fact: and all relevant meter ials
utilised for finalisation of the atcesrments,
ii) The init' =tion of iiscipiinpry - roceedines in th.s
cece wune discriminestory ia netu e }; ¢t bt azcerteined fv

mere 1eference te the Frote of o fey noes ceptroned i

| i peki bww’
fhe cherar iteelfy  In this conoection, 1 ceuld invite the
N

~ttention of the Hon'tle CAT to niothe tgﬂ% the moee ip 741 1n
~nnexure 11 of the cheroe =cheete 1In tf;é T ase = m/s¢5;5;om 
‘Chipping Co, SeAe, it ic¢ seen shol re mziler was pencinc
cince 2.6,1985 yith the ﬁtﬁn I1AC Shri D,ARoarwal, the
petitioner's prhdeces:or, vhich wae put up before ﬁhe
petitoner on A5, 7,1087, The delay already occured in this
cace 3¢ more than two months but ho action wee t-ken
~cninet the TIAC for the same, This is a cleer diécrimination
which ie estrblished on the basis of t1e came case for
vhich the petitioner h-e bLeen charoc-sareted, Then zcein
rven it the rpprovol) yer accredard Sy &JMiﬁ( 1TO delaved
the 1 funde, This fact wae “reoucht to the noticve of we

CiT, Bombay City=11, Bombay litt sinoee thea ne attionr has

..’1[[.’

S il Dl ln e Janigh




been teken 2ceinst the 1,T,04 alsoy, Thic is ~lsc utter

diecriminetion, Similerly, = reference may xindly be

made to item N0,2,9 in_ the c=se_of M/s,'ndexport Lid,

The essseccment wes allegedly made u/s.%d A of tne L.T.Act

of 26471985, Tte ITO concerned !t oraot to enter ths

asceccment in the D & C Register end delayed the refund
till it uere referred to the petitiomer on 27,8,1986. This
inordinate delay of move then a2 yest for issuing the refund

hze bteen overlooked by the autheorities even when it wes

brouoht fo the notice, Fdf thig delay in iesuing fhe
refund, huge amaunt of interest u/s,214 Fae been peid,
Houithis delay céh'be abgolved.uhile deley for a feu months
on the part of the TAC has been wn: subiect matter of the
charge=shec t, This is nothino but sheer diccrimination,

2and this goes to prove that thevniéciplﬁnery‘action was
initiated solely on the kesis of 2 hiess ~nd pactial atéitude.
The e sre other innumerable Cases uﬁere'deléy FOI‘iSSUiﬂq
refunde are ignored ahd such dieriﬁination is cohtrary

to justice and fairpley, It is not enough that justicé

ie done but it should eppeer to bp done as uell.} It is
ncedless to say thet due care.and'iﬁpartiality hﬂve>been'
ionored for freming the chprge-shset'agninst the péfitioner.
It is clearly establisﬁed thet e biased mind wes at Qérk

~nd no amount of incongruity could heve mbve‘him from

the forcone conclusion, This u:is moie so beca@se of the
vtterly unsustaineble suspension which v2s bound to be
followed by a regular cherpe-sheet ewver thuugﬁ the

materials used in the procece yere in=dequeste and

Pnsubstzntiatsd.

0.1Qo
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fiﬂ) In response to pyara (E£) of the recly,. once acain
it ie submitted thet there is nc wiseond ct in oiving

rprroval in certain csses quicke: tren tie cther cases

vithout vaie ne pny queries. It ie = t21) arder thet ail

the orders paseed should take ecizl tim ., Each case is

» separate ic:ue and no stonderd.gaticn . s manticned inta
reply is possible in the department. J4f the ITO is Ffecod
vith the question uwhy he hes taken one day for passino an
order »nd ~ month for pacscing ahother. - this is neither
reasoneble nor fair, It is seen that in those 10 cases,
the time taken varies betueen thzee deys to 19 days, The
comparison betuyeen these group of cases and another group
of casec uhere'del?§ has besn found mor: may be‘dbe to tre
.oblique reference that where appsuval a5 given quicker
there uas some'élement cf persoret rzi~ out thiz wes never
the charge acainst me and the 10 casrs referred to cennot
be vtilised whthout proper verificatice of ihe cases, Thris
is ah dhstance of veguenesc of tow charta and the generel
nature of which the cherce is hinned. The potjitione:
cubmits here once agein that the Jisciplinary proceed:irc:
wee initisted on no grounds at =11 pLd it wves mainly bskguse
of the personal orudoe rnd for ulterior motive, Shri V. Ko
Shrivastava the then CIT,, Bombay Citv-11, Bo,bay had

taken over the charge of the Chief Commiceioner (Adm)
Bombay with effect from 1.5,1987, Till then no action usas
teken ~cninst the petitioner thouoh the alleced misconduct
uvae there alresdy »s noticed by kim in September 1986, 1t
ie' nothino hut diecrimination poainst the petitioner in
initirting disciplinary proce d rics shen it is ceen thou
the similey misconduct has been nvewlooked in the céses

}A"Qw da Cesrs0 s
cof the pttltloner's‘psecésd;age #¢ weii a5 in tre caszs

of Bypsuccessors, Moreover, it s seen that ine saig

officer has certed- acted in viclation of the rules end

e 124
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"theACRs,of the subordinetes who tece workine unde: the

regulations for uriting my ACR B€ the petitioner for the
year 1986-87 and for not allowince the petiticner to write
petitioner for the requisite period for that purpose.

This ection should slso be considered uhile adjudicating

on ‘the issues of discriminetion end bias raised by the

retitioner before .the Hon'ble CAT,

ii) Rs the disoiplinnry'pfoceodings hatbeen initinted
on no orounds and with & biceed nwd cloged mind ﬁhe same .

¥ liable to be quashed by the Hoﬁ‘hle LrT, Itvis elso

seen fhat the disciplihary proce dings were initiated agzinst
the pefitionér only to stop his promotion, DPt for which

eat on 8,0,1987, THE‘ department. came up uith the brder

of suspension peseed on the same cry apr stoppec the
promoticn of the petitioner in ¢ en us-u:t ong 11legal
manner, As the suspepsion and - the disciplinary. action ‘
thereafter hav&been_pséssd en the report of the then C,I1,T,,
Bombay City-I1,Bombay who ige having personal orudoe and

I
anfmus aceinst ‘the ppt1t1oner mainly because he beloncs

to the Schedule Cr o tes Lowmtrmritys lh%b is evident from
.
the haraciment and discrininaticon meted cut to the petitlnnEr

by the said CIT in aprlying the dubious ﬂothodc including

; Follou up and buooing up the tel:phone 0¥ the petitioner

in the last week of July 198?Dbefcre thet the petitioner's
self appraisal report for the yeav19e6-d7 yas not taken - °
into consideration for uriting the ACR and acain he uss

not alleued to write the ACRs of his subordinste stafi feo

‘the same year, It is submitted :liat the disciplinary

rcticn in this particular case should noﬁ be allowed to
continue ze the same has been initiated on the grounds

which hedeteen Foynd hop-Fit for such actions by the Hoh'ble
Supreme Court in the trscs of JeReAhmedd aﬁd.A.L.Knlrn

ar Mmenticned eerlier, It hae been speci®ics Yy mentionecd

that such lack of attaining the Ffiicie~cy a¢ falls unces
L ad ) "Zﬁ.l

o ]

~
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the cener-1 rule 3 of CCS(CCA) hules, may bv surject matter
of ACRS and hou it is found frem the reply tha” a mention
hee been mece in fhe petitionerts A F and the gisciplinery
prncppdinhs ﬁyu%hprrfluous, unjuet nd uvtrerly disproportiern -
vd to the offence cnmwikﬁed Ey the ;ctitioney, It 13 Preved

b

A}mposed in the form of

suepension for o period more thon 10 months with only S0%

that enough punishment has alresd,

of the pay os subsistance allnuanﬁé without any review
bylthe disciplinery authrrity ns QHMiSﬁQEd in the cCS(CCA)
Rules, Tt ie also brought te the notice of the Hon'ble
Cowrt that the s@ibject matter giﬁgthe Jiucf,linary pfocan3na
ig the delay in iecuino approval fer refund- varyihg

betueen 13 months to 8 months, As aga:nsc thi: Lelay, it i
submitted that the subqisténcc allogapce in th2 yer , same
crse has been delayed for more thar 3 mintias tnouoh the
diccirlinery suthority uss EUﬁ(O;P: s, h@sr Lhe ordar for
the came wlencuith the QlUcw oF 1o n RIL RS LT ﬂ@vi?l it is
found from the ordgr dt.12,1,1990 « restorstinn oflseﬁiority
of the retitioner »s a result of the Hon'ble CAT,

Chendigarn'e Bench's order in QA No.173 of 1986, the same v
order wes receiveery the CBOT in culy 1987, But—the Uw

&¥'%£¢&h°{9C0¢*“‘ :
order hee been passed after an inordinate delay of more
~ . ‘

YLthhr&v years Jeoperdicing the interest of the pétitiontr
in reepect of promotion to the next highe: glpaé for uﬁich
DPC ezt in October 1986, (for the ve:torat on.af sEnjorityr
the netitioner yas entitled to be concidered by this DPC) 3
in September 1987 and then aga2in i+ April AORH. kazakg_,
petiticner has not yet'tPFn promot: ¢ thou," wisg JUfibrs Nnaye
Bevn promoted upto the ve.p of Teo citment of  c0RY the
pettticner's year of recrul tment be:ne 1067, This. yay

also the petitionrr hes alread: sufﬁereg hepvicr penalty, .

himiliz ion and distress, 1In eddition, it ie submitted that -

eeldy,
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the petitioner had to deley a mej%r tperation for his wife

. |
- for nonareceipt of cubsistence allowvirce and she ultimntely

died on 11th Octebey 108 A reult of the petitionex's
illegnl usspension anc suhseoupntrchsrge_shﬁetiﬁg and

their multifarious aftermeth, So jt je urgently praye

that the disciplinary Frocecdings meay kiﬁdly bz quashec
bv the Hon'ble CAT, . |

i) In response to pa;n(ﬁ) af the rejly, it is submitted
theat tﬂr charoreshect hre been serue d on the petitiocner on
9.3.1986, and thé appointment of the Inquiry Officer has béen
ﬁade on 18.11,1988. This deley only indicetes that the
disciplineary authority ﬁédNnot vant to finalise fhe procee;
dinﬁé within a reasonable time; Tﬁe fFirst henfiné has
?phén Plece on €64,10,1980 only which anive to prove acnis that
the ditciplinary procerdings ¢ 311) teke much longer time and
it vill be s‘dpnipl of jusﬁiCﬁ to the petitionvr'if he is
asked to qo for the alternative remedies rrovéced by
the departmentpl machinery, Tre sealed cover froceedinns
cannot co on endlescly thereby Jeoperdisinc the  whole
cereer of the petitiomer, He has only a 1ii?1e more than
three years to oo Lefore hie }btilmeht in Eéy 1994, The
Hon'kle EAT ﬁay kindly adjudicate on the points raised by the

petitioner in his petition,

i}i) In response to parp(G) of the'reply i£ is submit ted

that conszGrjng the special circumgtanES of the ipnordinate
deley intentionally caused by the dnﬁwrtmpnt at fvery stage

eince the or?er of suspension 1,8.5.7987, the Hon'ble CAT

may kindly take up the matter anc Fase whetever order i+

deems fit without keeping the noatte - ‘anoing sndlessiy.

L] " 5'. [)



165 9
i /a/

9@)’ In response to Para(H) of the repf'\i', the petitioner submite
that he ac ted quasi~juidically, raised celevant and valid quertes

perfectly within his powers and Jmfiadicti'onaea'igned tvo him as the

IAC, ,Cos,Range~II,Bombay, The deley aﬁ Claimed was not undue at all,

It was perfectly normal and the interpi'etaﬁon tc the delay g:lvgh by

the disciplinary éﬁthcrity was un%lled for and entirely unjust, It

is orce again stated that before taking suwch grave actioh, the disci-
Plinery authority should have followed the siuple dictum that ™ you
vent to penalise somebody, you must first fix up the responsibilttyr,
has not been obeyed at all, This has been recently discussed and
approved by the Parliament in the case of the death of Chioftg Justice

of India in London where it was alleged by" sonevmenber of Parliement
that Mr KuWldip Neyyar, the H gh Commissioner of India in Q.I“ was

8dlely responsible far the dia daiay in giving treatment to the Chief
Justice Mr,Savynsachi Mukherjee - amd he should be susperded immediately,
It 18 evident that this ﬁhtion of responsibiiity in the pe‘gitioner's
Case was not undertaken et any stage by the authorities cone erned,

itfvas a denia] of- natural justice to the petition:r and imitiation

of the disciplinary proc eediggs was ab-iritio void and 1s Jiable

to be quashed, It is also stated that the Comperison between a certain
&oup of cages where the epproval was avqn immediately wlthjother group
of cases where approval was'delagyed does ;aot, ipso facto, bring out the
fact that an offence hag beez; commi t ted, These ‘two groups of cases

was caused in the later gvoup for such benefit or gain #hich :h,\not
forthcoming, Otherwige the alleghtion is basged on pure mpinibn and
It is wong to ‘sgy that apperently
lc - »
the aml;.‘e.nt himself was responsible for the delay wdthout considering
: . i
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10.1) In response to prara (I), it is submi: ed thac the case
of Shri K.N,Qureshi has been specificalls mentioned becuus: under
the simi]ar circumstarces the CAT's addicional Berch st Ahmodsbed
did not allow the department to mroceed with the disciplinary
actiqn sgainst Shri M,N, Queshi though 1t was Claimed by the
depertment that in as many as 54 cases the 8ssessments was comp] eted
Jeopardising the interest of the department, Apart from the quasi~ judig:
Judicial pert of the action as mentioned by the applicant it is sup.
mitted that the applicant was a faizjly senior oficer with a stétu.s
and he should have the irdependence of decdding od thin hie

discretionary powers where certain queries shoula be Taised in
I

- respect of certain cases for his satisfac tion that ths aseessment
‘ resulting in refunds has been completed cor rectur in amordame with

the provisions of I,T,Act »1961, It 18 acver exptted that the
. genera] amnesty should be granted against any action done by a
quasi-judicial authori ty but bef,-auae of the special nature of the
. circumstances in this cage it w;;;argued that the disclplinary
action bas not been validly initiated, It has beeq comtested by
’ the appllcant that no msconduct has been conuktted by hlm by raising
relevent and wulid Queries and delaying the aproval to refunds
till those queries are met by the Income tax Offi ers, Reliamce -
N has been placed by the petitio.er on the decis ¢as of the Supreme
} Court of Indis in the case of J,A,Ahmed ad A,L.Kaira for thig
} ‘ prpose, Further it hag been mentioned that the decismon of
Hon'ble tri bunal in the case of Sari P,D

~Khandelya]l v. Um.on of India

(O,L,No.166 of 1988) another DysCol,T, ia the ver ¥ same aepartment

has been relied upon as the sams ig squarely apwlicable in v.he

applicant's case, The main point of the applicant!

01 7. .
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(1 }(/‘VI - In response to Para(J) of the reply, it is submi t ted
¢ . ‘ |
. that in this cage gimi] ar corditicns as in Shri Khande]yalig case

are preveiling for congidering the actinp taken, It is not only
qunsi-judicia] act which has been stressed but reliamce has been

placed on the aspect that the misconduct - ag mentisned in Rje 3 of Ca

L

CCA’(OCS) Rules gx?éin general nature and that can bg sub jec+; matter .
ACR for the year, but it camnot be the swject matter of ldiaci-
Plinaery Proceedings, In the petiticnertg Case, it is noy stated

by the depertment that because of the delay in gving epproval to
refunds, a mention has been made in thgfkc.&of the Petitioner for
l 19887 to the effect thgt kis integrity yag doubtful and Possibly

for that Temark, the promotion @lso has been denjeq . all these are

12.9) In response to Pers (X) of the reply, it i Vehement) y

objected to the cone lusion that the appli agt was oimerijy Tesponsib] ¢
[ |

for the delay ang reliance ig placeq On tho detailg Subudfted in papg

/‘ Para 6,11 of the petition, The Teply has nut Cover ¢d the Petitioner'g

“onwovert hig ‘submi Ssiong

in the petitiong,

(312 In response to para(L) of the reply it jig submi tted that the

1] detsils of the cases yhere refund hes been delayed have been given

in the amexure to the pdition being AmNeXure-Ams and i

t is not correcf
to say that £111 detailg have not been &iven,

In adgi tion ingtane es

ee18,,
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1#, In response to para(i) of the reply, iﬁ is averred that the
delay caused by the ITO was imrespect of the refund only and this
*feiay on their pert cannot be ignored thereby Qaking the charge

.discriminatory'and unjust, If the delay has been commitied before

referring the ma''er to the applicant, the delay also should have

been trcated in the same faskion, and it has been specifical 1y

pointed out by the applicant that. the charge was dis:rh&mtory and

unjusf ard hence ab-initio void, By ignoring the &e& first delay

b;( the ITO in the very same cases the depal“tﬁtmt has acted against

8ll narms of justice, equity and fairfday and as such the charge is

bourd to feil, The compartment: 1isation o8 made ty the reply goes to

prove the poaixéea-discriuinatory. attitude of the authorities who are using
double standard fof the same kind of offerce conmtted by the officials

of the sane.or equal status,

5,14,1) In reply to para(N) of: the reply, 1t is subndtted that so called

irregulerities are not grave offences at all ae has been depic ted
by the disciplinary authority, Moreover s the attribution of
dis-honest motive has not been borne out by the facts mentioned in

the charge sheet, The Tepetation of the word 'dishonest motive'! does
not go to strengthen the ¢ harge without supporting it by specific

instances, It rather shows the biased and closed mind of the
disciplinary 'authdrity and the baselessness of the charge, The

‘contention that the applicant will have full oppertumdty to defend

himself through the inquiry being held by the Comuissioner for
Departmentsa] Inquiry who belongs to the Central Vigilance Commission,
anf irdependent A gercy, cannot be the reasons for not edmitting the

petitionerts cage, It is submitted that the so called other remedies

as provided by the inqui:y by the commissioner gror Depez tmental

Inquiries(Centra] Vigilarce Comnission) are byt illusory, It is alse

submitted that the petitioner has already been Penalised heavily as

& result of suspension and disciplonary action., The pramotion isg

delayed for more than 4 years and his juniors belonging to 1970 batch

oo 19. .
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It is also seen thal the deparisent was in no burry for tinalising
. the said disciplinary mroceedd ngs. The department hes already
delayed the matter in the framing of cheige and the appcintment
of the Inquiry Officer, The first hear.ng took place only in
August 1989, though the cherge sheet yas selj’ved on the applicant
in March 1988, The fact that the petitioner's date of retirement
is fast aporoaching also should be kept in mind that he should
| not wait endlessly for the finalisation of discj.p]imry moceedings,
Tt amounts to denial of justice, As swh the Hon'ble CAT may kindly
pass suitable arders for the grievances raised by the petitioner
before-it, In this connection, another very impertant point is also
to be noticed so far the part which has been played by the Centra)
{ Vigilance Comnission in Tespect of advising the discipiinary authority
hes &0 be vie;:ed with the dec%szliqr‘l o!t/ the Hon’ble Gujart Figh Court
in AKX, Roychaudhari v,Union of India 19;2(1:; Sle Page 186),
Réychaudhari suécessfulhv contended tha the opimion of the Centra]
Vigilarce Coumission which was teken inw account by w.. disciplinary
authority was not made available to him and as such the primiples
of natural justice had been violated, and subsequently the decision
°f dwiplinary authority vas bad in lay, The High Court made the
following observhions after hearing both the gides .-
l "From what has been quoted above, it ig cJear that the comments arg

{ opinion of the Central Vigilance Commission were taken into account

by the disciplinary'authority. It camot Be for  he depertment to

8ay that as thege Comnents and £ opinior. and Teconmenda & mig are
confidential in character, they are not t4 be brought to tpe notice

of the delinquent Corerned, In Judicial o> quasi-jﬁdicial inquiries,

there is nothing that can be said to be

Zondilential ., Any materia]

..20..
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made available to the Central Vigilare s Commission in the form
of earlier confidential records of thé enployee corcerned, The
opirmion of an august body like the Central Vigilance Camnission
would obviously carry great welght with the disciplinary authority
in reaching a final corclusion, At any rate, the possibility
of such an influence camot be negatived, "
11) The decision of ’d’xe.Gujarat Hgh Cowrt is fully supported by
thedecision of the Supreme Court .1':n Collector of Central EXcise
and land Customs v.Sanvarmal Purohit 1969 Assam L,R, 17 1in which
it is observed W quasi-julicial authority woule be acting contrét;y
to the rules of natural Justice if it acts on informetion collected
by it which has not been disclosed to tae perty concerned and in
respect of which full opporturi ty of mect rng the inferemce which

L s S Do

arises out of it has not been glven, " Similar viewsl\expressed b;r
the Supreme Court in Executive Comuttee U,P, Werehousing
Corporation v,Chandra Kirit Tyagl AIR 1970 ¢ 1244, It. is submit ted
that i1n the petitioner's case also the opinion of the Central
Vigilance CMSsion has already been taken into Consideration for
"first passing the order. of suspension and subsequently for framing
the charge-sheet, At no stage this opinion of tae Centra) Vigilance
Comnission and the materials supplied t, tl.em have beea ;.rovided
to the petitioner for his inspection so that he could effec"cive]_y
frame his defence, Asg the above decisicng of beth Gujarat Bigh
Court and Supreme Court are applicable in tie pesitioneris case,
the Hon'ble CAT Bay kindly consider the °asc a8 on the basiy of
Violatisn of natural justice in initiating the disciplinary
Proceedings, It is not true that no special irotection is available

to any officia] belonging to the Schedule Castesand Schedule Iribes.
The Home Ministry ag well as the ‘



- * s 21

extending help to the officials %0 of above group for a]i matters

so that they can successfully Join the main etreer, |

idi) It is also submitted tha't the discip)insry suthority in reality
as evident from the written reply, did not form its own mwime facie
opirmion but was influenced by the fimding of the Central Vlgllance
Commi ssi on and having accepted swh finding issued the charge-sheet,

herce the charge is to be quashed, Surendra Chandra pas V.State of
West Bengal, 1982 I4B IC 574 : 1981 (%) SIR 737 amd 681,

.Be. In response to Para(0) of the reply it is submitted that

708t of the imidents mentioned in the chargo-shoetd have taken glace
between June 1985 amd October 1986, It is more tham 4 yeurs old and
it cannot be said that the disciplinary mocecdings nave Leen intiated
within a reasonab}e time, It is already quite late and it wvil) be
dlft‘lcu.lt to remember all the fucts $ =i comection with the ms tters
mentioned in the charge, It is also submiiied thet the deparument
has relied on the ora] eﬁdeme of Shri K,k lhankappan, the then
Inspector of Income tax, .»an.Range-II » Bombay, In additionﬁ to docu~
mentary evidence there are lany more things in comnection with the
Placing of the relevant records befsre the petitioner by nia office
staff as well as by the same inspector who has since been retired

from service, It will be well migh impossible to keep the relevant
things in memory for eme an effective deferce, This amounts to denia]l
of natural justice to the petitioner. The Aepartment algy wl.L not be
in a position to moduwce the witness - Shri K.k, mankanaan for cross
examination by the Petitioner, Far thig also, the dtmlplm&*y

Proceedings are liable to be quashed,

% In response to para(P) of the reply, it is reiterated thai; it is
ot understandable hoy Bhe DPC held for con: irmat:.ou as well as for

AR
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the exact position, the Hon'ble CAT may kindly aal] e bue original
ACRs for all the years as well as the e lrge of 1he DPC fuy

the above pwrpose fo® their veri Heelion, the V.gitums t11e redntained
by CBDT in original and the Central Vigilance Commission's reply nay
also be called for to see by itself how the contradictory things hafe

happened as they'reply submitted by the department has nt revealed
many things, These documents are to be verified for tinding out

whether the prirciples of natural Jjustice have been obs-rved in initiating
the disciplinary proceedings, The dapartment has a] s: Zlven an assurame
for producing all the records before the Hon'ble Tribwnal to ehow tint
all sctions taken are bonafide and Justified by facts and circumstances

" of the case. The petitioner has not becn Communicated with. any ozﬁer
for treating the period of suspension period as no: teing on duty
though the propsal gas sent to the petitionar for refsing v s objec tion,
if any, to that action, A reply was aentbby tic petitioner bt 411
date no order in thig Tespect p;assed by the Coapetent Authoriiy has been
conmuicated to the petitionep though no payment has been nade f;:r
the period of suspension and o earned ]eave has been allowed to accu~
mu‘l_at‘é for_ tihe said period, Once more the petitione: wants to say
that this action of withholding the pay and denying otier benefits has

5 :
been arbitrary and illegal and the same action is not Supported by a

Aﬁ'oper order to be passed by the Competent Authority o4 per wS(OCA)&ues.

The depertment Ray kindly be ordered to make immsdiate Paymeni o:* the

salary for the Period of suspension with interest rrom the dui: the

samne was payable,

M, Inresponse to Para(Q) of the roply, tie Petitioner suimits

that all the r*ﬂ:iwoe’\ ought may Kmdly be allcyed A3 1T has beo

shown that all the relieves arc available to tLhe peta doner sz 4ps

e+ 23¢
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. 19, In response to pera(R) of tne recly the petitionsr submite

that the interim relief slso nay hndly e granted, In.viey 01‘
this rejolnder, the disciplinary wrocecdings mey kindly be

quashed with specific directions to the reliefs sought by the
petitipner,

20. The applic ant Xserves tds right to file & detailed
affidavit as on this day 15th of November,19

$YERIFICAT LON,

<, JoMallick, S/0 Iate Barada Kanta Mallick, working

as Deputy Conrissioner of Imeome tax(0SD), Audit, « resident of

Almedsbad, do hereby stete that. the

contents of para 1 to 20 are

2
true on lcgal advice and that I have not suppxessl,.- any}atei;ial

facts,

e s \f/)u
a9 5)
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Reply/Regoinder/written submissﬁnl
flled by My . .M. AL dandd..
learned advocate for petitioner /
Resppndém with second sz

Copy served/no( served és{,\n,mer side
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CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH

AHMEDABAD,

Submitted: C.A.T./JUDICIAL SECITION.

Original Petition Nog

of - | —
Miscéllaneous Petition No: s N -
of 1/ _ e
Shri Q\J((bc ) }Q‘\ d.ki ' ____ Petitioner(s)
¢ Versus,
\ . ,
[ 1V Vi C ,” _ﬁr} / Y (l ‘A 4 "'\'K“—' Res pondentis ) .

This application has been suQmitted to the
Tribunal by Shri J R JFname A
Under Section 19 of the Administrative Tribunal Act, 1985,
It has been scrutinised with reference to the points

mentioned in the check list in the light of the
Provisions contained in the Administrative Tribunal

Act, 1965 and Central Administritive Tribunals{Procedure)
Ruges, 1985,

The Applications has been found in order and
may be given to concerned for fixation of date,

The application has not been found in order for
the reasons indicated in the check list.The applicant
may be advised to rectify the same within 14 days/draft
letteu is placed below for signature,
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BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL
s AHMEDABAD BENCH AT AHMEDABAD,
? MISC. APPLICATION NOﬁ_lfL§;:_NOF21991
g IN
ORIGINAL APPLICATION NO,., 535 of 1989
BETWEEN
Jaidev Mallick
S/0 Late Baradakanta Mallick,
! Dy.C.I.T.(OSD),Audit,
- Aayakar Bhavan,
Ashram Road,
Ahmedabad 380009, voe ++e Applicant
o
’ /~) I AND
- o a1, Lt e
" < fukﬁ' 1, The Government of India,
0,,33 i v % Notice of the petition to be
Vs lf/& © served through the
v e gt e :
T ﬁ\{ 7 Secretary, Ministry of Finance,
NV e A ;
e ﬁ?‘ AN Deptt. of Revenue,

New Delhi,

2. The Chief Commissioner (Administration)
of Income-Tax, Ahmedabad. ”
3. Central Board of Direct Taxes,
Ministry of Finance,
North Block, Central Secretariat,
New Delhi-110001, .o «++ Respondents.

APPLICATION FOR INTERIM RELIEF
BY THE APPLICANT ABOVENAMED,

MOST RESPECTFULLY SHEWETH:

The applicant is the petitioner in the
abo&ementioned petition which is admitted by this
Hon'ble Tribunal and is awaiting final hearing. By
the same petition; the petitioner has challenged the

institution of the departmental ingquiry against him
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in a matter where he was simpl? exerclsing quasi=-
judicial éuthoriiy as a Tax Officer and where his
actions are subject to appeal and/or revision.,
The said inquiry was instituted by a Memorandum

dated 16-2-1988 (Annexure A-2 of the 0.A.).

2. The applicant submits that one of the
prayers in the above mentioned O,A, is that the
petitioner's case may be considered for promotion
to the higher post of Commissioner of Inceme-Tax

as the post of C,I.T, is a very next higher post,

3. As %é% as tﬁé‘departmentél inquiry is
concerned, after the initial preliminary hearing,
no hearing has taken place and no evidence has
been taken., Meanwhile, the petitioner has béen
superceded as many as three times during this
veriod. The applicant, therefore, by his
representation dated 4-12-1990 approached the
Respondent No.3 authority, poidfing out that a
number of his juniorsﬂhave been éromoted to the

higher post of C,I.T. The petitioner also

as per the order of the Chandigarh Bench of this
Hon'ble Tribunal and he should be considered for
promotion on that basis. The petitioner also

is reguesting to review the D.P,C. A true -copy

of the representation dated 4-12-1990 submitted

through proper channel is annexed hereto-and

marked As Annexure 'Act, '

pointed out that his seniority has:been determined

ANNEXURE

tAt

ey o

.
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4, The petitioner received a reply dated
15-3-1991 wherein he was told that as far as

D.P.C, held in October 1986 is concerned, he was

not recommended for promotion by the Revised D.P:C.
However, as far as D.P.Cs. held in September 1987
and April 1988 are concerned, the recommendations

of this D.P.Cs. have been kept in hSealed Cover",
This had been solely due to the pending departmental
inquiry as there is nothing else against him., The
true copy of the reply dated 15-3-1991 is annexed

hereto and marked as Annexure 'Bf

5~ The applicant submits that the reply

at Annexure 'B' is éstonishing because at least

as far as September 1987 D,P,C. is concerned, ‘at
that time when there was no departmental inquiry

or anything pending against the petitioner, there
could have been no question of keeping the
recommegdgtions of the D.P.C. in the ‘'Sealed Cover!.

The petitioner submits that in the case of C.O.

~Arumugam end Ors, the Hon'ble Supreme Court clearly

deprecated the practice of following the 'Sealed
Cover' practice unless the charge-sheet is issued.
The Supreme Court directed that promotion must be
given tc the wronged officer from the date his
immediate junior was promoted. This Judgment of
the Hon'ble Supreme Court was also followed up by
the Principal Bench of the Hon'ble Tribunal in the

case of Shri B.G.Agarwal vs. Union of India wherein

it is observed that the Sealed Cover procedure
cannot be followed unless the charge-sheet has

been issued to the government servant concerned
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before convening meeting ofifhe b.P.C, Accordingly,

ah interim direction was given directing,the ‘ '

respondent authorities to open the Sealed Cover )

akd give the consequential promotion orders Lo, the

. gpplicant therein which would also culminate in the
gromotion to the post of. Commissioner of Income-Tax,
A true copy of the interim order passed by the

Principal Bench of this Hon'ble Tribunal on 12-2-91

is annexed hereto and marked as Annexure 'C', The ANNEX, 'C!
Principal Bench has repeated this interim order in X
obther cases including the cases of one Shri S.K, . : ‘

Sharma vs. Union ‘of India and Shri S.K.Bhatnagar vs.
Union of India, where also the interim directions
were issued for the applicant's case for the post of

Cidals

B. The applicant submits that it is an

undisputed fact that the departmental inquiry

against the petitioner was instituted by Memorandum

'|dated 16-2-1988 (vide Annexure A-2 of O.A.). It

is ‘al'so an admitted'position.that in September 1987

when the D.P.C. met, no charge-shect was issued to

the petftioner. In thelabové mentioned Arumugam'é S P
case, the Hon'ble Comt has specifically laid down

this principle observing that "to avoid érbitrarinass

it ‘would be better to follow certain uniform principle™.
and accordingly laid down that the Sealed Cover
procedure should be observed only when eifher
departmental inquiry is institutéd or when the
prosecution is launchéd and not otherwise., This
directive of the Hon'ble Supreme Court is followed

“by the respdndents authorities as a matter of
"unifoim»principle". ' The Principal Bench of

this Hont'ble Tribunal has also uniformly followed




: 5 ¢
this practice. The petitioner 1is therefOré]gntitled to

same protection as an officer identically placed.

G The applicant submits that the reply at
Annexure 'B' is therefore violative of the petiioner's
fundamental rights of equality under JArticles 14

and 16 of the Constitution of India. It is also
disrespectful of the judgments and orders of Hon'ble
the Supreme Court of India and particularly of this
Hon'ble Tribunal because these very respondents
authorities were party before the Principal Bench of

the Hon'ble Tribunal at New Delhi.

7o , In the above mentioned premises, the

applicant prays:

(&) That this Hon'ble Tribunal may direct the
Respondents to open the Sealed Cover and
promote the petitioner to the post of
Commissioner of Income-~Tax from the date of
his immediate junior was promoted.

(B) Grant any further relief or remedy in the
interest of Jjustice as this Hon'ble Court

deems fit.

Ahmedabad

Date: /87/4/1991

Applicant
Verification

e

I,Jsidev Mallick, S/0 Late Baradkanta Mallick,

working as Dy.C,I.T.(OSD)}, do hereby verify that the

contents of paragraphs jﬂfﬁ;ﬁf

are true to my
personal knowledge and belief and tngt I have not
suppressed any material facts.

Mo Jha e \“V‘/Q/_”/

: fjﬂa’n\\
/Lékzxzfj Ler A&Vj1v£j
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Bo.C(I7)/(030)/IMAwiAtAH091  Office of the Deputy Cﬂmnago/r

Income tax(050),Auiit, oom No,209
Amnexs to J Ilnd flul".hy-har Bheven
Ashram Roed, Ahcedabsd, 380 079,
Deted the 4th Deaesbr,1990,

The Secret:pvy,
Central Board of Mrwt Taxen,

Nev Secreteriet Bullding,Borth Block,
diaw Dulhi. 110 0g1.

(RBKITL U MBOUGH PROP R CHALRL)

Subse Restoretion of Seriority in the cudre of
Doty Comedosioners of lnoome tax -
3‘.&1 m mk - MW D.P.C.

Ar,

Kindly refer to your ¥,N0,C,18011/4/87-:D,v1, Gov:. of lodia,
Miristry of Pinenmce,Depertaseat of Bevenue, Hew Delhi dnted 18,1,1970,
2, It 49 soen thet ny Sendority hes been restored to 8p,.Ko, 137G

in the Qivi] ldst as on 1.9,1584, I slongdth Sixri Pansla)l and
Wi J.L.Negl have been ploced above Srd Satrajit Chevdhasi placed

ut 3. N0, 133, The restoretion of the sbove seniority ia the cedre

of Bopaty Cemuissioners of Income tax entitles me 4t ome to be
congidfered by the Meviey D,P.C, 80 that the consoquaetial effects
ﬂnu&cntbubammaudlptthebcncntot omotion to the
caire of Co-xdssiones of Insomg tax as ay junior Shri Setro Jit Chaudhurs
bas alreedy beest provmoted wdth wIfect from Fobruary 1967 as a result

of J.P.L. held in (v wher 1986, It ia Very ead that the said restor:ti.g
of Serdarity to me h:s been elven cffoct to efter o 12pee of more thun
three yvars o5 the Hon'bje CAT, Chondigarh hus prosed the order bearing
O.A Mg, 173 of 1386, d:te of decision bedng 20,11,1985, It hag been

despair axi disasy that the Aoviey D.'.T. for ay promwotivm to the post
of the C I T, Wdth effect fros the date on which ay jumior es abowe
Bas beon promoted, has mot taken Hece 80 far though I heve been waiting
for the same for sbout four years after the passing of the order by
u;.cu,cmmhndommrmcm own order,

Tou are, ther fore, requested to frrange for the eview D,P,C,
for my promotion to the cadre of C,I,Y, as the Same has been dolryed

inordinetely for mo fs .1t of wue, The result of the seid Reviev D,P,C,
tay kindly be intimeted to me at an early datae, =

M. ﬁbiﬂlfﬂny,

. (Joms1z10K)
puty Cesmissioner of Invome tax(0sD
Auﬂt:‘kndwd.- )




No. Est.49-1/90 | Office of the
Chief Commissioner of Ilcome=tax, _
Ahmedabad, Date; 15th Msrch,1991,

To

Shri Jaidev Mallick,
DC(IT)(0SD-Audit)
Ahmedabad,

Sub; Holding of revisw of OPC on restroraetion
of Seniority in the grade of Deputy
Commissioner of Income-tax-—Shri
Jaidev Mallick, Oeputy Commissioner
of JAcome tax e

® o 0 00 o

please refer to your letter No,DC(IT)(QS0)/In/
Audit/90-91 dated 4.12,1990, on the above subject,

2. The Board have informed that consequant upon tha
revision of your seniority in the grade of Deputy Commissioner
of Income-tex in compliance with CAT, Chandigarh's directions,
8 review OPC was held to consider your cace for praomaoation to
the grade of Commissioner of Income-tax on the basis of DPCs
held in oct, 1986, sept.87 and April '88. Board have, houever,
regretted that you have not been found fit for promotion on

the basis of DPc held in.Qct. 1986 as your performance as
relécted in your AGRs wgs not upto the mark, As regard DPCs
held in sept, 1987 and April '88, the recommendations of

these OPCs have been kept in 'Sealed Cover* and will be

acted upon es and when you are clearwd from the vigilance

angle., |
'gl&ﬂﬂjgw e

(v.J. BH IT JAOI=1 ,
for Chief Cummissioner of Income-~tax
c "Mnedabad,
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* NEW DELHI
" _ OA/XXMMWEEK No.__ 372/91 15
2 % ah.B6.G.Aggarval ' Sh.P.P.Khursna,
"~ APPLICANI(S) COUNSEL
VERSUS
;ﬂf%'%&ﬁﬁﬁﬁ@ COUNSEL
»
- R ———
Office Repory ! Orders
| : T e et -
I 12.2.91 |
Applicunt threugh Shri PePeKhurana, Ceunasl,
H.ﬂrd- |

lsous netice te the reapendents te Fila
their Counter-affidavit Within four weeks with
8 cepy te the 8pplicant, whe may file reje
if any, within tus weeks thereaftar, List r
further directiens en 24.4.91,

1nd.r’
er

, As regards interim Telief, iasus netice
Lo tho"roep-ndonts, Teturnable en 26.2.91,

The learnasd ccunsel ef the a
thut the Departm

tecemmend -e

PRli€ant astate,
ental PromotionACimmLtt.. te

MR R r ) r""
"weoion 27

eppuintmeant te the pest of
T

aX met ®n 20.9.50., The
Cammittes cenoidersd the suitability ef the

. * applicant7¥:; Prunstisn te the saig pest but
pluced the aasﬁ.ont mede

Cemmissioneyr of Ince me

by it in & sealed cever.,
The applicant hag net, therefers,

besn premsted.
t ne diaciplinmw
precesdings wers pending agsinst the ipplicant en

20.9.90. Ner any chargeshest hag been filed in
@ criminal againat him,

The legrned Ceunsel has stateq tha

.4.68 Célling frer his
explunutien {p FeQurd te cortuin a)

cCenduct, Pursuant te this memerand

plinary ®NQuiry hus baean initiuted
8pplicant,

um, no Qinci-
against the

Having Tegard te
Suprenae Court {n C.0.Afumugum 14 case (1990) 1
SLR 288 end Bang Singh'a case (AIR 1990 3¢ 1308),
the reopandentsg §xo. beund te Coensider the cage of

[the decisien ¢f the
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Oilice Report

"Orders

premetien o; the epplicant ie-o-::/;o disci-
. plinary procesdings were pending asgainst him
on the date of masting ef the Depa-tnantal
Prematien Committes. In vieu ef this, as an

interim messute, ue direct that the rospendents
eh«ll epen ths zselsed cever imnediately end ;
give wffect te the r*comm-nduti-no made by the
OPC in regard to the duitebility ef the appliowt
fer promstien within a peried ®f ens menth

frem the date of receipt of this erder.

Any premotion msde will be subject tg
the result ef this spplicutien.

lssue dasti,

( D.K.CHAKRAUVURTY)

G
( P/K.KARTHA) >
"MEMBELR VICE CHAIRMAN

LRSS St )

12+2-31
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' i 8. K.Bhn [} UTEéwna
Shx .TSP gey - :-b.l%bu ISEL ’

UeOe3 & anr., | YERSUS
RESPONDENT(S) ; COUNSEL

Lste {
- Y

. Orders
219&0 Repart

! 0

/ 2"1 91 -
Applicent through Shri P.P.Khurens, Counssl.
» Heard the leurned counsel.

*loesue notice to the respendents © Pile
thedir counter-ufrfiduvit within Pour veeks with

® cepy to Lhe applicunt, who muy rfile rejoinder,
{f eny, within two weeks thsrsafteor. List before
the DR(J) on 12.4.91,

‘A8 regards interim reliar, issus notice
toc the respondents, returnable on 1.2.91,

. The leiurned counsel ef the anplicant states
that - the oppliéant’uao smp&nelled in 1988 sfter
his case for promotion to the poct of Commissio-
ner of Income Tax wes recommendsr by the.OPC

and lppro@od by the ABC. He has, hewever, not
besn promotad .ﬂ Coamissioner of Income Tax,

In the -uhnuhiln\thnrl was some litigation in
the Jabalpur Bunch of the Tribunzl and the
$uprems Court. In 1990, the respondents

served on L he applicent a memorandum olklnu

hie explunution in regard to certain thn of

V
misoonduocl tu which he esent e reply en 1B.5.50.

The learnsd counssl of the epplicant furthet
P states thet ne charge-shast hes Lesn issuad to

; ; {  him et any point of time. He states tha;

' ' ,J 4 12 persons junior to the 8pplicant have boun

e o promoted by ordor dated 16.4.90. |

"
- In viw of t.ho decision of the Supreme

Court-in R-tauga. (19%0) 1 sLR 288 and Bafni
3ingh, Ki.x 1988 571308, the resu’ts of the b-
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Ofice eport

( ' : Orders

Reeting of the DPC,

thet the respondents shall

pPromotion aof the 8pplicent

the DPC rouny him It ror
ahell ngo ofrect tu the

< order,

laaua daasti,

—

’ d\ﬁ IOCQKWU/‘

K THAK RAVaRTY)
SURH S

\
v

Commissiondr of Income Tax and,

%

opsn t he

cover in regard to the Rppiicnniixyuy

a-. :
e , therefore, direct llﬁinturLu

serdunt concerned before convening of \tho

st

souled

to ¢hv Qrede ef

‘N cane.

pruolutl'on, they
Bcunmﬁng‘tlung

\

.

©f the DFC within e Period of une month
From the dets of Communication or thil

AT ufyy;

(P oKL KART A
VICE CHALRMAS




i X
IN THE CENTRAL ADMINISTR'TIVE TRIBUNAL 65‘;,
EU\HMED"\QAD

B5/FA/MA/RAAEA . No. /"/ J]Ar 9m epf S3s 7‘\»‘;
7 ' /

b Jck:A{W fWWQIL\JR“/’ /1A éhmﬁvwﬁ\ | -

. APPLICANT(S) COUNSEL -
VERSUS
q)
.Lﬂvamv % [néb« 2 Q. AL __Bhb
RESPONDENT (S) COUNSEL
Date Jffice Report Orders
A ) - ¢ ] [
} Melelvn g ke {/b , E/"\C}‘-"v){ o b Loy Senuidh
2" N ff) C‘..ﬂ;_.rv/itoz’r\/'" .
| r ;
t X | f Jo ( A~
N
; .
|
, ey

\
\ | y{,/
N\
e
/




CENTRAL ADMINISTR TIVE TRIBUNAL

AHMED. D 8INCH

AHMED iBAD.

Submitted: - C.A.T./JUDICIAL SECTION.
Original Pstition No: [ 3 B B
OF e o et
Miscellaneous Petition No: J ) _ L
. of e S
r‘ "
] ' 2L ’
shri ___ _Jaua ey Yoo e petitioner(s)
Versus.
N\ . .
—e W) Inee A _Respondent{s).
This application has been subinlttzd to the TribumaT
by Shri_____~m*m~;iiilmwmiiiw@&j—m~~mwmmmw~wm~wM- *

A . vl i €t

Under Section 19 of the idministrative Tribunal Act,1985.1t has

Scrutinised with reference to the points mentionmed in the check

list in the light of the pProvisions contained in the Administo “tive

Tribunal .¢t,1985 and Central ‘dministrotive Trlbunmls(PrDcedure)
Rules, 133

The Applications has been found in order and may be
given to concerned for fixa tion of date.

The applig¢gation has not been Fouq@ in order for the
reasons indicoted in/%hc check list,The ﬂDl/Cunt may be ddvised

to rectify the same/within 14 days/draft letter is placed below

-

oy { Q ) | )
FDI: 819nature' 2 Il\\,’,‘:‘"l},: Paal el ; (_Q","Y —5’,'» (VR \:‘ rmp. x} /"h,,) '\l’,"J"i > Lonl .
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)‘.43\"‘,%
ASSTT:
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BEFOrt THE HON'BLE CENTHAL AUMINISTRATI W TRIBUNAL
AHMEDABAD BENCH AT AHMEDABAD,

MISC. APPLICATION No._ J9)  OF 1991
IN

ORIGINAL APPLICATICN NO., 535 of 1989

BETWEEN

Jaidev Mallick,

S/0 Late Baradakanta Mallick,
Dy.C.I,T,(OSD), Audit,
Aayakar Bhavan,

Ashram Road,

Ahmedabad 380 009, . - Applicant
| AND
Union of India & others 5 s Respondents.

PETITION FOR DELETION OF RELIEFS NOS.(2),(3),(4)
IN PARA 7 of O.A,
MOST RESPECTFULLY SHEWETH:

The petitioner had filed an O.,A, on titled above,
praying for the following reliefs:

"7, Relief Sought:

In view of the facts amd gmunds mentioned hereinabove,

the petitioner prays that theHon'ble Tribunal may be pleased

to

(1) To quash and set aside the impugned order at Annexures
A-2 and A-4 as illegal, unconstitutional, without
jurisdiction, null, void and of no effect whatsoever,

(2) To consider the petitioner's case for releasing the
monthly benefits wrongfully withheld during the
suspension period i.e. from 18th Sept.l987 to 27th
July,1988. _

(3) To consider the petitioner's case for releasing annual
increments wrongfully withheld since 1987 due to

wron ful institution of the inquiry.



.
N
.

(4) To consider the petitioner's case for promotion
to the higher post from the date from which his
immediate juniors were considered for promotion
to the higher post but the petitioner's case was
not considered due to pending inquiry.

(5) To grant any other appropriate relief/remedy deemed
just and proper by the Hon'ble Tribunal in the

facts and circumstances of the case,"

2. The petitioner is advised to delete reliefs Nos.
(2),(3) and (4) mentioned hereinabove. In view of this,
it is prayed that this Hon'ble Tribunal may allow the

petitioner to delete reliefs (2),(3) and (4) in para 7

of the O.A. =1 A /?Vwcm %jw)

Ahmedabad:
Date: // /6/1991 (J JMALLICK)
APPLICANT

VERIFICATION

I, Jaidev Mallick, S/O Late Baradakanta Mallick,
working as Dy,.C,I,T,{(0OSD), do hereby verify that the
contents of paragraph 1 & 2 are true to my personal

knowledge and belief and that I have not suppressed any

material facts. ,S;'////////

(J JMALLICK)
Signature of the Applicant.

Filed by Mr.... }\‘\—@"47 “*\4

Learned Adveosate for
with second set & 8! v
goples Cory ser:asd/nel-sertes {0
other sice -




AHMEDABAD BENCH
Application No,24ls2las wmesle3¢iey of 19

Transfer Application No, 0ld w.Pett,.No

CERTIFICATE

Certified that no further action is required
tobe taken and the case isg fit for consignment to the

Record Room (Decided).

Dated: o Rleulay

Countersigned ceecelof

Signaturgl of the
Dealing 4ssistant.

Section officer/ourt officer,.




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
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INDEX SHEET
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M, R Ko lhe f@“(\‘{; M,wwl_')(\a (4) is

available in #kds Bench.
Srobeng

6. Both the\aforesaid Members 6.
are now Méhpers of other
® Benches nameiy\
and ' Benches.
a\
y
,\
\
. N\
y i The case is not covered 7.

by any of the above
contigencies, .

polsz|ay
1. Judgae=nt / Order by
(1) Hon'sle e, —-—
(13} Hox'Sle e, e e
2o doth #he afzresaid dsnhars 2. #ane2 to b placad bafoprs
are Zunctioring in this tha zaid ilembers 1.2,
R Tribonal. don'hle i, . &
Hon'hle Mp,
H 1'? e 2 . . -
S e = 3. Hence mary e senbt far
LLll Deloanss £y Local 3onck . . ;
still Seloags £5 Lacal ok eonsideration by circulation
B H')r!'h"_ M. . .
A - e to the said Members i,e.,
ig no flem) /T ele nf
15 n37 a benhor, o Nf Hon'ble Mr, &
3:1’ :'"
ARG, Hon'ble Mr, 2
3 Both the aforesaid Hon'ble 4, Hence to be placed before
[ ]
% Members have ceased & ba Hon'bk V.C, far constituting
Members of the Tribunal a Bench of any 2 Members of
L
this Bench.
5. Hon'ble Mr, 2 ¢ 2heff Mechnis)8,  Hence may be placed before
has ceased to be Member of Hon'ble V.C. for constituting
- . - - F -
+~~  Tribunal but Hon'ble Mr, a Bench ¢F Hén'bls Mr.

CeaSiable i thie B a a
of any q;hazQ‘Membezgof thic
Bench for preliminary hearing.
May be placed before Hon'ble

V.C. for sending the R.A. to
both the Members for consi-
deration by circulation., If
one of the Members is of the
view that the petition merits
@ hearing, reference may be
made by Hon'ble V.C. tc the
Hon'ble Chairman seeking
orders of the Hon'ble
Chairman,

n'ble ‘#W.o~ Chairman are

required to Qe obtained

\\igerefore, orders of the

W :
by Hon'ble,Chairman.,
Y C
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A
¢ %s\l ' IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,AHMEDABAD
Q\ Miscellaneous application No. of 1993
;. in

éﬁ O.A. No. 535 of 1989

1) The Government of india
through The Secretary,
Ministry of Finance,

Dept. of Revenue, New Delhi.

The Chief Commissioner (Admn.)
of Income-tax, Ahmedabad.

Central Board of Direct Tax,
Ministry of Finance,
North Block, Central Secretariat,
New Delhi. .. Applicants
(ori. respondents)
v/s

Jaydev Mallick

Deputy Commissioer of Income Tax,

C/o. Chief Commissioer of Income Tax,

Ayakar Bhavan, P-7 Chowringhee Square, .. Respondent.

C-d C K_/‘\.'&(,‘\ .

MOST RESPECTFULLY SHEWETH:

1. The respondent herein as applicant had preferred

! 0.A.No. 535 of 1989 praying that the Hon'ble Tribunal
may be pleased to set aside the orders at Annexure A2 and
A4 i.e. Memorandum dated 16/2/88 and the order appointing
the Enquiry Officer. The Hon'ble Tribunal by order dated
9/8/90 was pleased to admit the application but refused

to grant interim relief.

2 The enquiry proceedings tereafter proceeded
further. The application was listed before the Hon'ble

Tribunal on 21/7/1993. The advocate for the applicant




is exhonerated from the charges levelled against him,
the application be disposed off accordingly. The
Hon'ble Tribunal therefore was pleased to dispose

off the application by passing the following order:-

"As the applicant is exonerated from the
charges, the impugned orders Annexure A-2 & A-4
no longer remain in force and have no legal

effect at all. The application is disposed

of accordingly. No order as to costs."

s The applicants however submit that the Hon'ble
Tribunal has stated that "both the Learned advocates
have made a statement at the Bar that the applicant has
been exonerated of all the charges in the disciplinary
proceedings and therefore, the impugned order at
Annexure A-2 and A-4 have now no legal effect".

In this connection it is humbly submitted that at the
time of hearing, in fact, the advocate of the respondent
herein made the aforesaid statement kéeping in view

the inquiry officer's report on the basis of which

the advocate of the applicant submitted before the

Hon'ble Tribunal that the applicant was’éﬁﬁhﬁfﬁi@jﬂi

from charges levelled against him.



CX%

4, ) The applicants submit that in fact as provided
under Rule 15 of the CCS (CCA) rules)l after the
enquiry officer submits a report to the Disciplinary
authority, the disciplinary authority may or may not
agree with the findings of the enquiry officer and
may pass further orders as deemed fit. Extract of

Rule 15 is annexed hereto and marked Annexure 'B'.

5. In view of these factual position, this

Miscellaneous application for review of the order

dated 21/7/93 is filed with a view to bring the Hon'ble

Tribunal's notice that in fact the applicant is not
exhonerated of the charges and that the matter is

referred to UPSC.

6. In view of the aforestated facts, the applicants

humbly pray:-

(a) That this Hon'ble Tribunal may be pleased
to restore the Original application No.535/89

on file and hear the same on merits.

(b) That pending the hearing and final disposal

of this application, the Hon'ble Tribunal

may be pleased tostay the effect and implementation

of the order dated 21/7/93.

(c) That this Hon'ble Tribunal may be pleased

to make such further orders and give such
other directions as the nature and

circumstances of the case may require.



Dated this 10th day of september, 1993.

R.A.Bhatt & Company
Advocates for the applicant.

Verificaiton

I, G.K.Mishra, Chief Commissioner of Income Tax ' ‘
age .54 .. working as . .Chief .CIT.........

in the office of ...FPFPW?.F?ﬁ...Q%Q§{EW%QE..

do hereby verify that the contents of paras 1 to

believed to be true on legal advice and that I have

not supressed any material fact.
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"IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH

‘0.A.No. 535 OF 1989.
TBxRIK

DATE OF DECISION__21.7.199 3.

Jaidev Mallick, " Petitioner

Mr.Raval for Mr. M.R. Anand, Advocate for the Petitioner@s)

S ISANIRY]
Ak A .\lv\,

e \" Versus
R

0 c .
The Uni\gaE of India & Qrs.- Respondentg
RE )b‘ﬁ 2
7 Y i, !
\Rféf,gz Mr, M.R.Bhatt, v Advocate for the Respondent(s)
<
CORAM :

Ihe Honble Mr. R.C.Bhatt, ‘Judicial Member.

. The Hon'’ble Mr. M.R.Kolhatkar, Admn. Member .’
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Jaldev Mallick
S/0 Late Baradakanta Mallick
Dy. C.I.T.(0SD) Audit
Aayakar Bhavan,
Ashram Roag, Ahmedabagd, . Applicant.

(Advocate: Mr.Raval for Mr.M.R.Anand)

Versus,

'l. The Government of India
Notice of the petition to be
Served through the .
Secretary, Ministry of Finance
Dept., of Revenue,
New Delhi,

2. The Chief Commissioner (Admn.)
of Income-Tag, Ahmedabad.,

3. Central Bwmard of Direéﬁ Tax
Ministry of Finance
North Block, Central

Secretariat,. New Delhi, ~ *++ss  Respondents,

(Advocate: Mr, M.R. Bhatt)

ORAL ORDER

O.A.No, 535 OF 1989

oy Date: 21.7.93
N &
A
Per: Hen'ble Mr, R.C.Bhatt, Judicial Member .
NS
(5 . |
/ e

~S/ﬂgard Mr .Raval for Mr.M«.R.Anand, learned advocate
&ffof,the applicant and Mr. M.R.Bhatt, learned advocate
- ok

for the respondents,

2.0 This application uncer, section 19 of the
Administrative Tribunals Act, 1985, has been fileg by
Dy. C.I.T.((0SD) Audit Ahmedabag against the
reSpondgnts seeking the reliefs as under:

"7. Relief Sought: _

- ..In view of the facts and grounds mentioned
hereféabové,vthe ﬁetitioner prays that the
HOnfbie Tribunal may be pleased to:

(1) To quash and set asice the impugned order at
Annexures A-2 and A-4 as ille al,

| -

'

1}
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R\ \/
\Todazlat the time of hearing of this applicationb/:th the

g
unconstitutional, without juriqdiction, nuf}\\
"and void and of no effect whatsoever.,

(2) To consider the petitioner's case for
S " releasing the monthly benefits wrongfully
withheld during the suspension perilocd i.e.,
from 18th September, 1987 to July 27, 1988.

(3) To consider the petitioner's case for releas-
ing annual increments wrongfully withheld
since 1987 due to wrongful institution of the

inquiry.

(4) To consider the petitioner's case for
promotion to the higher post the from date fron
which his immediate juniors were considered
for pcomotion to the higher post but the.
petitioner case was not considered due. to ;

pending inquiry.

(5) To grant any other appropriate relief/remedy ;
deem just and proper by the Hon'ble Tribunal

in the facts and circumstances of the case."

The applicant has subsequéntly deleted reliefs para 7(2)

7(3) and 7(4), meaning thereby that the only relief: '

tagow 1is to quash and set aside the impugned order
\v‘

at Annerdre A-2 and A-4 as 1llegal, unconstitutional,
i .

!

without jurisdiction, null and void and of no effect

whatsoever and for granting any other appropriate relief.|

—— e e LS G RN

learned advocates have made a statement at the bar that

—

e
the applicant has been exonerated . all the charges
in the disciplinary proceedings and therefore, the

impugned orders at Annexure A-2 and A-4 have now no legal

S \/ oo S _—
—t

effeccy The learned advocate for the applicant submitted

that as the applicant is exonerated from the charges

)

i
levelled against him, the 0.A be disposed of accordingly.

We,therefore, pass the following order.




the 1mpugned orders Annexure A—2 & A-¢ no longer 3 &

remain. %n force and have.no legal effect at all.

“ The application is disposed of accordingly.

No ordern
) ] Lo
sd/-
(M<R+Kolhatkar). ‘ B, (R;ng-Brz?;:t)
- Member(A) S Member ’///, .
vtc.
Taparod by | ' Z ~ \‘
red by s
2y cow"f/f/ﬂ
i
i ;‘ b "'(i—\—g/
;}j:()mcer N o XQII

LB o calnlstranve Tribuged
LhAmedahad Banoh




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, AHMEDABAD
pe YIS
v v . ) "Q"
Misceltaneouws application No. of 1993
in
O.A. No. 535 of 1989

1) The Government of India
through The Secretary,

Ministry of Finance,
Dept. of Revenue, New Delhi.

2) The Chief Commissioner (Admn.)
of Income-tax, Ahmedabad.

3) entrgl Bo%rd.of Direct Tax,

inlistry Or Finance,
North Block, Central Secretariat,
New Delhi. ... Applicants
k. I ondents
v/s (ori. resp nts)

Jaydev Mallick

Deputy Commissioner of Income Tax,

C/o. Chief Commissioner of Income Tax,

Ayakar Bhavan, P-7 Chowringhee Square. ... Respondent

MOST RESPECTFULLY SHEWETH:

1. The respondent herein as applicant had preferred
O.A. No. 535 of 1989 praying that the Hon'ble Tribunal
may be pleased to set aside the orders at Annexure A2 and
A4 i.e. Memorandum dated 16/2/88 and the order appointing
the Enquiry Officer. The Hon'ble Tribunal by order dated
9/8/90 was pleased to admit the applica{ion but refused

*

to grant interim relief.

i The enquiry proceedings thereafter proceeded

further. The application was listed before the Hon'ble

Tribunal on 21/7/1993. The advocate for the applicant

e



is exhonerated from the charges levelled against him,
the application be disposed off accordingly. The

| Hon'ble Tribunal therefore was pleased to dispose

off the application by passing the following order:-

"As the applicant is exhonerated from the
charges, the impugned orders Annexure A-2 & A-4
no longer remain in force and have no legal
effect at all. The application is disposed

of accordingly. No order as to costs."

The order of this Hon'ble Tribunal is annexed hereto

and marked Annexure 'A'.

3s The applicants however submit that the Hon'ble

Tribunal has stated that "both the Learned advocates

havé made a statement at the Bar that the applicant has

been exonerated of all the charges in the disciplinary
proceedings and therefore, the impugned order at

Annexure A-2 and A-4 have now no legal effect".

In this connection it is humbly submitted that at the

time of hearing, in fact, the advocate of the respondent

herein made the aforesaid statement keeping in view
the inquiry officer's report on the basis of which
the advocate of the applicant submitted before the
Hon'ble Tribunal that the applicant was exonerated

from charges levelled against him.




4, The applicants submit that in fact as provided
under Rule 15 of the CCS (CCA) rules after the
enquiry officer submits a report to the Disciplinary
authority, the disciplinary authority may or may not
agree with the findings of the enquiry officer and
may pass further orders as deemed fit. Extract of

Rule 15 is annexed hereto and marked Annexure 'B'.

5. In view of these factual position, this

Miscellaneous application for review of the order

ICe

c{’\

dated 21/7/93 is filed with a view to bring the Hon'ble

Tribunal's notice that in fact the applicant is not
exonerated of the charges and that the matter is

referred to UPSC.

6. In view of the aforestated facts, the applicants

humbly pray:-

(a) That this Hon'ble Tribunal may be pleased
to restore the Original application No. 535/89

on file and hear the same on merits.

(b) That pending the hearing and final disposal

of this application, the Hon'ble Tribunal

may be pleased to stay the effect and implementationl

of the order dated 21/7/93.

(c) That this Hon'ble Tribunal may be pleased
to make such further orders and give such
other directions as the nature and

circumstances of the case may require.



Dated this 10th day of September, 1993.

R.P.Bhatt & Company
Advocates for the applicant.

Verification
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in the office of Commissioner of Income Tax

do hereby verify that the contehts of paras 1 to
pelieved to be true on legal advice and that I have

not supressed any material fact.
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IN THE CENTRAL ADMINISTRATIVE TIRBUNAL,AHMEDABAD

Miscellaneous Application No. Q3% of 1993
(for condonation of delay)
in
2722} g2
MisTettamreous Appireatiomr No. of 1993
(for review)

in

O.A. No. 535 0£f1989

1) The Government of India
through The Secretary,
Ministry of Finance,

Dept of Revenue, New Delhi.

2) The Chief Commissioner (Admn.)
of Incoe-tax,Ahmedabad.

3) Central board of Direct Tax,
Ministry of Finance,
North Block, Central Secretariat
New Deihi. ... Applicants
(ori.respondents)

v/3

Jaydev Mallick

Deputy Commissioner of Income Tax,

C/o. Chief Commissioner of Income Tax,

Ayakar Bhavan, P-7 Chowringhee Square,

Calcutta - 700 069. ... Respondent

MOST RESPECTFULLY SHEWETH:

1. The applicants herein have preferred Miscellaneous
appliction for restoration/review of the order dated
21/7/93 on the ground that the respondent herein is

not exonerated of the charges levelled against him.

The certified copy of the order was made available to the



applicants' advocate on 3/8/93. The same was

received by the office of the applicant No.2 on
16/8/1993. The same was thereafter sent to the

office of respondent No.3 at New Delhi. At this

point of time it was- found hat there was a factual error
in the operative part, inasmuch as the applicant

was not exoneréted of the charges levelled against him.
The applicants thereafter immediately contacted their
advocate on 7/9/93 and 8/9/93 and requested them to
prepare and file Miscellaneous application for review.
Thus there is a delay of  days in preferring the

Miscellaneous application.

2. In view of the aforestated facts, the applicants$

humbly pray:

(a) that this Hon'ble Tribunal may be pleased to
condone the delay of days in preferring

the Miscellaneous application for review.

(b) Tha this Hon'ble Tribunal may be pleased to
make such further orders and give such
other directions as the nature and cirum-

stances of the case may require.

Dated this 10th day of September, 1993.

(M.R.Bhatt)
Advocate for the applicants.




Verification
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do hereby verify that the contents of paras 1l to...

believed to be true on legal advice and that

I have not supressed any material fact.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, AHMEDABAD

Miscellaneous Application No. of 1993

(for condonation of delay)
in

Miscell?gggugeégg%}cation No. _of 1993

in

O.A. No. 535 of 1989

1) The Government of India
through The Secretary,

Ministry of Finance,
Dept of Revenue, New Delhi.

2) The Chief Commissioner (Admn.)
of Income-tax, Ahmedabad.

3) Central Board of Direct Tax,
Ministry of finance,
North Block, Central Secretariat,
New Delhi. ... Applicants
(ori.respondents)

v/s

Jaydev Mallick
Deputy Commissioner of Income Tax,
C/o. Chief Commissioner of Income Tax,

Ayakar Bhavan(5 ggg Chowringhee Square,

Calcutta - 70 ... Respondent

MOST RESPECTFULLY SHEWETH:

1. The applicants herein have preferred Miscellaneous
application for restoration/review of the order dated
21/7/93 on the ground that the respondent herein is

not exonerated of the charges levelled against him.

The certified copy of the order was made available to the




-2-
applicants' advocate on 3/8/93. The same was
received by the office of the applicant No.2 on
16/8/1993. The same was thereafter sent to the
office of respondent No.3 at New Delhi. At this
point of time it was found that there was a factual error
in the operative part, inasm uch as the applicant
was not exonerated of the charges levelled against him.
The applicants thereafter immediately contacted their
advocate on 7/9/93 and 8/9/93 and requested them to
prepare and file Miscellaneous application for review.
Thus there is a delay of 8§ days in preferring the

Miscellaneous application.

2. In view of the aforestated facts, the applicants

humbly pray:

(a) That this Hon'ble Tribunal may be pleased to
condone the delay of 8 days in preferring

the Miscellaneous application for review.

(b) That this Hon'ble Tribunal may be pleased to
make such further orders and give such

other directions as the nature and, circum-

stances of the case may require.:

Dated this 10th day of September, 1993.

(M.R.Bhatt)
Advocate for the applicants.




Verification
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in the office of the Commmissioner of Income Tax
do hereby verify that the contents of paras 1 to....
believed to be true on legal advise and that

I have not supressed any material fact.
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