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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL @
AHMEDABAD BENCH /
0O.A. No. 514 OF 1989,
A Ricx
DATE OF DECISION 9.6.,1993.
Shri Mohmad Hussain Allubhai ZaloriPetitioner
Mr, P.H. Pathak, Advocate for the Petitioner(g)
Versus
Union of India & Ors, Respondent s
Mr, Akil Kureshi, Advocate for the Respondent(s)
CORAM :

The Hon’ble Mr. R.C.Bhatt, Judicial Member.

The Hon’ble Mr. M.R.Kolhatkar, Admn. Member.

1. Whether Reporters of local papers may be allowed to see the Judgement § “

2. To be referred to the Reporter or not § %~

3. Whether their Lordships wish to see the fair copy of the Judgement ¢ 7~

4. Whether it needs to be circulated to other Benches of the Tribunal 2 /<



*

-2 - \OL

Shri Mohmad Hussain Allubhai Zalori, /
Navavas, Opposite Post Office,
Sidhhpur - 384 151. eees Appli€ant.

(Advocate: Mr, P.H. Pathak)
Versus,

1, Union of India
Notice to be served through
The Post Master General
(Gujarat Circle)
Ashram Road, Ahmedabad.

2. The Sr.Supdnt. of Post Office,
Mehsana Division,
Mehsana,

3. The Sub-Post Master,
Post Office,
Sidhhpur. eesss Respondents.

(Advocates Mr, Akil Kureshi)

ORAL ORDER

O.A.No. 514 OF 1989

Dates 9.6.1993.

Per: Hon'ble Mr, R.C.Bhatt, Judicial Member.

Heard Mr. P.H. Pathak, learned advocate for
the applicant and Mr. &kil Kureshi, learned advocate
for the respondents.,

2. The applicant, a dally wager Night Watchmen
under the respondent No.3,;i;)filed this application
under section 19 of the Administrative Tribunals Act,
1985, for a declaration that the impugned order
Annexure A-2 dated 31st January, 1989 passed by the
respondent No.3 terminating the services of the
applicant as illegal, invalid and the respondents be

directed to reinstate the applicant on his original

post with full backwages and continuity of service.



3. The fact that the applicant was serving as
night watchmen under the respondent No.3 from 26th
November, 1984 ﬁo 31st January, 1989 is not in dispute
as stated by both the learned advocates before us at
the time of hearing of this application. The
applicant has been terminated by the impugned order
Annexure A-2 on the ground that as per the order of
Senior Superintendent, Mehsana, the watchmen on the
contingency post should not be engaged from 1st
February, 1989 without the previoué sanction of DPS
and hence the applicant was directed not to resume
duty till the approval was given by Sr. Superintendent.
The applicant has averred in the application that the
termination of his services by this order dated

31st January, 1989 was in @lear violation of the
mandatory provision of Section 25F of the 1I.D. Act,
1947 and hence the same deserves to be quashed and
set aside. The applicant has averred in the-
application that he has produced the certificate dated
11th August, 1988 Annexure A regarding his satisfactory
work. The applicant has averred in the application
that the reason for termination of the services of
the applicant can not be accepted. He had also made

representation Annexure A-2.

4. The respondents in the reply have not disputed
that the applicant had served upto 31st August,1989

as a daily wager. The contention of the respondents



as found in the reply is that the applicant’s post was
not on the approved authorised post and the post was
created temporarily in view of continued communal riots
in ﬁhe ;;é;fduring the year 1984. It is contended that
the impugned order can not be termed as termination of
services of the applicant. It is contended that on the
release of the applicant the post of night guard stands

discontinued/abolished as no further retention was

considered necessary in view of the departmental policy.

5. The applicant has filed rejoinder controverting
all the contentions taken by the respondents in their

replye.

6. It is not in dispute that the applicant is'a
iworkmﬁn' and the respondents 'an industry' under the
provisions of I.D. Act. It is not in dispute before us
that the applicant had put more than 28 240 days of
work before he was terminated by the impugned order
Annexure A-.2 dated 31st January,1989. The contention
of the respondents that the impugned order was not a
termination order can not be accepted because reading
that order, it is clear that the applicant was asked
not to resume the duty which is in substance e Gj&
termination order. The respondents were bound to follow
the mandatory provision of Section 25F of the I.D.Act

before terminating the services of the applicant which

is admittedly followed in this case. We have perused



the records and heard the learned advocatejof the
parties., The action of the respondents in terminating
Q}:’ ‘{’tﬂl‘\\s \\\'vvx., Mo

the services of the applicant am& not to resume duty
L

as per order Annexure A-2 dated 31st January, 1989
O\W'was'
amorget to retrenchment which is not legal as the
mandatory provision of Section 25F of the I.D. Act is
not followed. Hence\in our opinion‘the said order is
illegal and it is quashed and the respondents are
directed to reinstate the applicant in his original
post with full backwages. Hence we pass the following
orders
ORDER

The application is allowed. The impugned
order dated 31lst January, 1989 vide Annexure A-2 passed
by the respondent No,3 1s quashed and set aside and
the respondents are directed to reinstate the applican
in service with full backwages and continuity of
service. The respondents are directed to reinstate
the applicant within one month from the date of the
receipt of the order of this Tribunal and to pay
full backwages within three months from the receipt
of the order of this Tribunal. The applicant to file
an affidavit before the resp-ndents, if he has made

any gainful earning during this period. The

application i1s disposed of accordingly with no ader



as to costs. The applicant at liberty to méke
representation to the concerned respondents for
regularisation of his services and the concerned
respondents then to dispose of the representation

if made, according to rules.,

(M.R.Kolhatkar) (R.C.Bhatt)
Member (A) Member (J)
vte.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMEDABAD,
ORDGINAL AFPLICATL N NO, < by @F 1989,
Shri Mohmad Mussein Allubhai Zalari ee Applicant,
¥s,
The Union of India & Ors, .+« Respondents,
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHIEDABAD.
ORIGINAL A-PLICATION No, $1 i or 1839,
I Applicants := Shri Mohmad HMussein Alluphai zalori

Navavas, Opposite Post Office,

SIDHHPUR - 334 151
Vs,

II Respondents :-1. Union of India

Notide to be served throwh

The Post Master General (Gujrat =
, Circle),
[OhS avs 8

Genreral Post Offices,

ME DABAD,

2. The Senior Superintendent of Post
Office, Mehsana Division,

3. The Sub-Post Master,

Post Office,
SLIDHH-UR - 334 151.
III Order under challenge :=-

} Orcer dt, 31,/1/89, passed by the
respounden t no.3 terminating the
services of the applicant,

IV & V Junirdiction & Limitation :-
The applicants declare that the sub,
matter of this gpplication is wi thin
the juridiction of this Tribunall &
is within the dimitation precrit:ed

under the provisions of ad, Tr:ibunal

Act 1935,
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VI FACTS OF THE CASE :~ g
1. That the petitioner here is a citizen of

India was working as a dally wager noght watchmen under the
respondents no,3 since 1984, That in the year 1934, the
post of the n(;ght watchman was available vacant with the
respondent'no.3 and looking to tle requirement off ndght
watchman, the post was sanctioned by the &e@artrﬁent and the
application were invited by the raspondent no,3 and 4,
That the petitionar has made an application for the said
post and was verbalyappodnted by the respondent no,2 with
effect from 26/11/84, That at that time, the petitioner is
continued in sezfzice ‘without any breack upto 1lst of Feb,
1989, That at tle time of the termination of the services
"of the petitioner, the petitioner was piad Rs, 14-60 Ps, as
a daily wage., That the respondent no,3 ax® has vide its
letter dated 31st Junaray, 1989, temminated the services
of ki the petitioner witlout following tl® mandatory
provisions of the Industrial Disputes Act., 1947 and the
impughed termination of the petitioner is ex-facie, illegal,
invalid and inoperative 1in law and is liable to be qukshed

and set aside.

2. It is submitted that the service of tle
petitioner was satisfacty:ozy amd has woiked as a watchman

and protected the interest of the respondent’s administration
putting himself into danger, That ore, the petitioner was
assaulted by the ant;-social elements, The petitioner was
injured but at the risk of &ke his life he has prevented

'ty in the post of fice. at Sidhhpur, That a certificate
ciated 11/3/88 is regarding the satisfactory wox of the

- etition which is ahnexed and marke d sakkREfacorky WRXKXEK

24
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at Annexure-gl‘to this petition, That the reason for termination
|

of the sesrvices of the petition is looking to the length of
services and thé judgment of the Supreme Court of India in case 3
of caily wager empvloyees where the respondent's department is
directdd to regularise sarvices of tle daily wage employees

who ha“ve put 360 day s of services, and grantiig thé time scale
of pay on the principle of "Equal Pay for: Equal wWork", The
petitions has made in agplication dated 1/9/38, which hes
resulted into economic delth penalty by the respondents ks ¥ COEX

af thexxprRsERRAtion sk e pEXitxenex to the petitioner.

Hereto annexed and mafked as Annexure-g'[g\is a copy of thé
represen‘;:atioh of the petitiomer dated 1,/9/38, That tle zespon
~dents redj.es the faét in l'ight of the judgement of the Supreme
Couft, the petitioner is recuired to be regularised and should
be granted the benefits of regular Class-IV employees of the
department and so with male.;‘-iée intention, isswd the order datec
1st of February, 1989 to teminate the éervices of tle petitiner
which is being arbitrary, illegal and malafide liable tb be

gueshed and seat aside,

3 It is submitted that the ,»e_titioner is zoated.as
6 a daily wage employees and at the initial étage, he was paid

Ree 9/= only . That sinéé the initial appointment, the petit b ner
is'resuning his duty zt 9 03 Clock and it is menti;néd in the
Muster Roll also but since about-las‘t 3 montks., the Jasw o
new Post Master one Shri Chaturbhai Prajapat@ has teken over
the chargey, & compelled to fhe petit loner to mention the repo-
rting time 10 O'Clock. Thus, actually the petit bner is
performing the duties for 9 hours a dg but non overtime was
granted t him, That non holidays i.e. weekly off or ﬁational
holidsy s are granted to the petitoner, The petitioner has put
KORXINKROXNSERX continuwous srvices of about 4 years‘and the
petitioner is @ntitléd to get the time scale of pay of Rs,

750/~ = 940/~ with all allowances, The respondents adopted

exploited tactics and under the guise of daily wager The

oy e | Yy



petitioner is deprived of the benefits availableé to the

(1]
N
(1)

regular watchman of the respondent department, That there

is no difference in the nature of duties and reéponsibilé.+-{08
of| tle petitionértas wall as 6f the regular watchman of the |
department, That for the similar nature of the dutie s’:,

and responsibilites, the petitioner was paid the daily wage
which is "Equal Payy for Zcual Work., That the case of tle
petitioner is directly coverked‘by theé judgment of tle Hon 'ble
Supreme Court in the case of u‘cily ‘wage of tle P & T Degur t~
ment. After the =mmka sagd judgment tre Ministry has

issued the circular to pay the arrerrs of wegeés, etc, t

all the daily wége employees immediately., That large nunber
of other employees are paid their diffefents o MEYRE XKEX,
and dues as per the principle of "Egual Pay for Equa’l work "
but the petitioner is till date, not pald the difference in 2k
spite of his recuésts. The respondents are exercising the
powers in total arbitrary manner which is in flagrant

violation of article 14 and 16 of the Constitution of India.

4, It is respectfully submitted that the respondent . ‘

department comes within the perview of indus try under sec.d ‘
v P\

(j) of the Industrial Disputes Act 1947, The applicants are )

the daily wagers employees comes within the perview of sec.
2($) of the Act, That byway of zétating the employ"ees/like
dally wagers tle respondent have committed an offience &f
unfair labour practic under sec, 25(T) of the Indus tri al
Disputes Act, The applicant has completed more than 4 years
of continwus services and there is no’actuai break in the
service, That the Hon 'ble Supreme ourt has caste an obliga-
tion upon tke respondents to regularise the services of the
applicant, On the Contrary, respondents have started
terminating the service of tle employees, The verbal termina

-tion of the applicant from 1,/2/1939 is in:flagrant violation

) ‘ , |



L]
w
L1

of Sec,25(F) r.w, sec,25(B)(G) & the Rule 77 Industrial D&sputes
RE\Q@S. That tre reasons of tarmina'ﬁion of the servicesof tle
applicaht is not.given. THat there is pen'rotéd work but some
other employees are to be accommodated ,on the place of the

app licant, That ‘tha sald action is also in violation of Sec, 25
{(H) of.tha Industrial Disputes ’Act. That the verious benchs of
the ron'ble Central Ad, Trib:un'él have taken the view that ia & T
department is an Indus try & termination without following the
prolvls:n.ons of I.D. Act make it vaid=ab=-initio. (i) M,K.,Bukhari
Vs, Unlon of Inula. O.A. 570/88 Ahmedabad Benchn. (ii) AshokKumar
Shinha Vs, Union of Ind a & Ors., 1989 Lab-I. cases, 670. (Culcutta
Bench)‘ (iiiQ wWrit petition 1534,/81 Bombg High Court up held by

the Hon ‘'ble SLlpremé Court.,

"5, It is respectfully submitted that the intention of

the respondents keeping the employees as daily wagers for such
a long time is t deprive the applicants of the bemefits of
regularisation and time-scale of pay., That 'at the intial staze
the applicent was paild Rs, 9/~ per day as a daily wage, That no
incremental benefits of time-scale of pay is granted to the app-
licants, That similarly sthted regular watchman are grated the
benczfits of sick leawe, L,T.&,, time scale of pay andother
consecuential .vene fits, The respondents have adopted different

y ardstidks for the similary situated employee which is being
discriminatory and arbitrarily and villative of Article 14 and

16 of the nstitution of India.

6. It is further submitted that tlhe respondert afe,
under statutory duty to &kmm follow the principle of 'Last come
first‘go '+ That rule of 77 of the I,D, Rules cast obligations
on the respondent to publish seniority list of the employee. That
no seniority list is prepared till date, Thet there are rﬁany
juniors continued in services, That the cage of tle applicant is

directly covered by the judgments of various courts,.,, It is held




(1]
o

(1]

that the Rule 77 is mandatory and is prot':ectio'n'granted by
the 1legislature to the workers against the 'pick and choose
policg/ ' of the employer, It is submitted that the respondents
department is under further obligation to obtain paid permiss-
ion of agpropriate autlority for implementing the retrench-
ment, That section 25 N of fhe I,D, Act says that the prior
permission is mandatoxy and any retrenchment in violation

of the said Section lead the termination as woid ab initio,
Here while terminating the services of the petitdoner mo
permission ié obtain by the resxx;ndenté. ‘That the petitionef
has completed about four years continwus services and as
per the judgment of the Supreme Court whereby it is directed
that the responden ts depar tment should frame scheme for a
regularisation of services of daily wager who have completed
360 days of sarvices, Bhe respondents have affected the
termination of the petitioner without complying with the
judgment of the Hom'ble Sygpreme Court, The petitioner

has requested the respondent department to grant him the
benefits of time scale of pay etc, and immediately the
decision of terminating the services of tle petitioner was
teken, The powers of exercise with malafide inteintion and is P

being arbitrary, illegal and in violation of Art, 14 ancilé

of the Constitution of India.

7. It is submitted that the respondents are under
the obligation to follow the méndatdry provisions of the
Industrial Disputes Act, BARx 1947, That at the time of ter
-mination of the services of the petitioner, no retrehchment
compensation or notice pay is given to the petitioner, the
prder at Annexure-A speaks about temmination with immediate
effect and with maRafide intention the petitioner is thrown

out of employment without considering his faithful services,

N
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That whi le term’inatin‘z_:‘j tl*e” servfi.ce‘s of the petiti.oner,‘the
respondents have not publlshed the senior ity llst That the p‘eti—
tioner is rotated as daily wager for years bo'e » 4 tl‘e actlon on
the part of the respondent is clerly amounts to unfair labour
practice under the prov181ons of sec.ZS(T) r,w, Scnedule 5th Item
10 of tle Industrial Disputes Act, 1947. That while dealing with
the ==mx SUpreme( Court has ob‘served. we Will not be far from
trith if we 'sayl that the benk vh'as_ ee liberately indulge in unhealthy
labour practice by rotei:ing employees like the applicant to deny
benefits under the Indus trial Law,"

The Hon'ble Supreme Odurt has directea the reserve bank
of India to regulad se the services of the Badli epployees and
directed to reinstate the employee and pay him Rs. 3,000/-.
costs (1986(1) LLJ Page - 127). Here tle petitioner is ro tated

since last for years,

8. It is submitted 'that the responden ts action of termina-
ting tle servic'es of the petitioner is ex-faice, bad-in-law, That
as per the Police Officer* report, there is a reguiremen t of the
permanent watchman, at sidhpur poet Office, That the other watchman
who are similarly situated in thye'st‘ete of Gujarat are continued
That the reSpondents are likeiy to £ill ugJ Xx the said post by other
deily wage 'enployees' ignering tne xxg;x r'ight of the petitioner,

The reséondents have no right to adopt suwch unfair labour practice,
That the petitioner is haviny the first preference for tie post of
watdhman as per Sec,25 (H). of the Industrial Disputes act., Taat

the I—bn‘ble.S:uxg 'Sn;)ren1e Qurt will as this Hon'vle High Ourt has
deciéed that tlee emplc\:yees‘is under obligation © give fiirst prefe-
rence t the retrehchment employEe and as per rule 73, employer
should glve a reglsterea pOSt notioe o tre emylojee That the
respondents wants t ignore the right of the petitioner which in
contravention of the rules of the Industrial DisPUtes Rules {Central)
and is liable tobe cuehsed and setaaiée and the petitioner is requi=-

red to reinstate in services with full back wage and continuity of

R T

Sarvices,
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9.» That the applicant i a citizen of India and is
challemﬁihg the action of his termination of s2rvices by the
respondent, Thét earlier, after termination, immediately the
applicant has approched to the Hon'ble High Court as this
Hon'ble Tribunal was not taking up tle cases of Casual Labourers
as the Question of jurisdicfion was pending before the full
bench, That now the lpoin{: is o5ncluded & the refdre thé appli:c:ant
has withdrmown the petitiohn f;:om the High Qourt to file the

application before this Hon'ole Tribunal,

VII ReELIEF SOUGHT FO<:-

In light of the above mentioned facts and
circunstances, the apx petitioner prays that :

(A) . Your lLordship be pleased to issue an order, writ
or direction in the nature of mandamus and/Or
certioray or any other and or direction detlaring
the impugned action of the respordent teminating
the sarvices of the petitioner as ex-facie iand
illegal, invalid and in operative in law

and
be pleased to queBhed and set aside it aml direct
the respondents to reinstated the petitisner on his
original post with fall béck wages and continuity
of services,

(B) Be pleased to hold that the impuc;:gg\{érmination
of services of tie petitdoner with effect from
1/2/8% as vidlative of the. ‘mendémry provisions
of the Industrial Disputes Act, 1947 and is void,
ab=initio.

C) Be pleased to direct ke respondents to grant the
benefits of the Supreme Court judgement reported

in Air 1937 SC 2343 and to regularise the services

of the petitioner from initidl date of appointment,
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(D) Be pleased to direct the respondents to pay the arrerrs
and othe dues of weekly off and national holidagys etc,.

A&)x with 12 % interest,

(E) Any other relief to which this Mn'ble Court

deems fit & proper

VIII BNTERIME RELIEF SOUGHT FOR

{A) Pending admission and final disposal of
this petition, pleased t direct the resp-
ondents topay the difference of amxiiex
salaries etc, to the petitioner as per the
. Supreme Court judgment reported in 1974 JT
(@) s,C, Page 164 and further direct the res-
pondents to give first preference to the
petitioner for reemployment as per Sec, 25(H)

of the Industrial Pisputes Act 1947.

v

(B) Any other relief to which this Hon'ble
Court deems fit and proper in k= the

interest of justice,

IX Details of remaedies -

The applicant declare that there is no other alter -
native remedy available éxCept t© approach this Hon,
Tribunal by way of this agpoplication,

X The applicants further declare that thera is
no applicction pending in army other court regarding
the subject matter of this applicagion,

XI Details of Postal Order :=-

Postal Order No, '92; (O(L’
6

pate : < F- [ (&
Issued by (L“‘/Z\ C AA %//,m((f[/éf/g

b5

Q\’)
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XIII The Index in duplicate stating of

detalls of docunent is enclosed.,

X1I1x List of enclosurs, As per index,

Hhwe fahes 4 {‘\ :
7 T, \ﬂ/ \g

=l S
Dot &7 (7. ]Dcr//w/{
VERIFICATION s - A A/ ¢ et

1,9 //7 /// %/////%//the applicant ¥sv \ Ay

. . ; ) < y\j')\,r
do hareby solemnly verify and states that what is stated

above is thre to best of my khowledge and information and
I bdlieve the same as to be ture, My adwocate has exmplained

. . . . ) ~ o £ & NN v, CANS
the condition in vernecular t me, T Aal¢ NdL  Iugressest < v/
q-y,}&'{f/{;f’///f/lb Lele 1S5 Arom DT Vim'd )f (71 4ig e

Ahmedabad .
1O )‘1 Sw e 11 2 A
pete s 2.7/ 11189 \/5 GU 22 MAMGI Wy
\
S ( spplicant )

1o by e Bt L oted

Lea-med Advocate for Petitioners
with second set &.. ... ¢ . Bpares
sopies copy served/nqt servad to

other side
0,&2/

o2 ’u’ 1 Dy.Registrde CAT (B
7 ij A'bad Bsnck
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IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION No, 1303 OF 1989

CORAM: S.B, MAJMMDAR & V,H, BHAIRAVIA JJ,
18/10,1988,

COURT'S ORDER

“"Mr, Pathak, Learned Counsel for the petitioners
seeks lezsve to withdraw the petition with a view to
approch the Central Administrative Tribunal |
ahmedabad, Leave granted, Petition stands dismissed

as withdrawn, Notice discharged.

No costs, "

Dt, 18/10/1989 sd/~- (s.B. Majmudar J)

sd/=- (v.H, Bhairavia J)
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUMAL

O.Re Noe. 514 of 1989

Mohmad Hussain Allubhai Zalori ee 2Applicant

Versus
Union of India & Ors. we ReSpondents
REPLY CN BEHALF OF
REESPCINDENTSS
T, g\(\ﬁu N \\'\@\\*\\\ working

aS<SK;%&LPQx*\ in the office ofﬁ%gg-SQAYQ\}

- Q@%\#<)A4615_ do state as under:

I have read the copy of the application and
am conversant with the facts and circumstances of
the case and am authobisaito file reply on behalf
of the respondents. I further say that I am filing
this reply for the purpose of opposing édmission,of
the matter and do reserve my right/s of filing

further reply/s if any need .there be,

1. At the outset, I say that I deny all averments

|
made by the applicant except which are specifically

admitted by me hereinafter. I further say that the
contents of this application are misconceived and
not maintemable and the applicatidn deserves to be

dismissed,

2« ¥With regard to para 3, 4 and 5, I say that
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the applicant has not approached this Honfble
Tribunal within thHe prescribed time limit under
section 21 of the Administrative Tribunals Act, 1985
and therefore the applicastfon is not maintenable
and deserves to be dismissed. I further say that
the applicant was working as daily wager and he was’
not holding any civil post under the provision of
regulating service condition of the employees of the
Central Govt. and therefore the application is not
maintenable and the applicant is not entitled for
any protection uder rules.
: Before I deal>with the categorical averments

of the application, it is necessary to point‘out a
brief history of the case whiéh is as under:

The applicant was engaged as daily wager
night guard at Sidhpur Post Office from 26,11.84.
Since then he was being paid at flate rafe from

contingent grant available the disposal of the Sr.

 Supdt. of Post Offices lMehsana Division as notified

by the Post llaster General, Phmedebad from time to
time. Tﬂé engagement of the applicant on the said

post was on account‘of continued roits and disturbances
in the town during the year 1984, His duty hours were
prescribed by Sub Postmaster Sidhpur from X@BXEXBERXEY

10,00 O'clock night to 6_po O'clock morning{8 hrs.).

As a matter of policy framed by the department,




Director Postal Services, Fajkot Region vide memo dt.

17.6.88 directed that no comtingent post of chowkidar/
watchmap shpuld be created/engaged without approval

of their office. Therefére, a review of the egisting
posts was undertaken with a view to examine whether
such posts would be necessary. There were two such
posts of chowkidar én Mehsana.Division, ene at Sidhpur
and other at Kadi. In light of the 1aﬁest instructions
on the subject, it was found that no retention of
these two posts was justified and thereféie the
concerned offices were instrﬁcted not to continue
engagement of chowkidar w.e.f. l.2.89, Accordingly,
the applicent was relieved from the post by Sub Post-
master Sidhpur. Recently the HRAEr officer had visited
Sidhpur PC & for detailed inSpection and obser&ed that
there is no need of chowkidar.

) Now, the applicant has filed tﬁis épplicatiop
before this Tribunal for proﬁection of his service
and regular appointment in the department. However,
the department is not in a position to accomodzte +the

applicant as there is no such post wacant at present.

Further the category of regular staff of chowkidar/

night guard comes under non-test category group 'D'
four :

cadre. There are/such posts on regular establishment

in Mehsane division and their recruitment units are

the Postmasters and Sub Divisional heads under the

control of this division. No post is vacant at present
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wiLh any of the sub division. However recruitment in

cadre of extra departmental employees is being

made by this office and by sub divisions from time to
time. The case for employment of the appligant can be
consicdered on such posts on priority basis provided .
the applicznt is willing and fulfilling the condition
£ r’recruifment.on such posts. For this purpose sﬁb

ivisional Inspector Sidhpur is directed to consider

he petitioner on the first available vacancy in his

ub division.

. With regard to para VIil)( I say that the
pplicant has merely enﬁmerated theAfacts of the case
and therefore T donft comment upon it. However I adhere
to what has been stated by me above. I furtherkéay that
the applicant was working as daily wager night guard
since 26.11.84 at Sidhpur Post Office, However, I deny
thatr(l) the post of watchman was-vacang, (2) sanctioned

by the department (3) applications were invited. It is

submitted that the post was not regularlyisanctioned oﬁe
and did not belong to regular esteblishment, thereforf
no recruitment formalities were either to be followed
fand therefo;e no regular recruitment is m;de by resro-
b ndents No. 2 and 3. It is true that the applicant is
continued on the said post upto 31.1.89 and was paid

{

Rse14.60 as daily wage. The said post is not on the

approved authorised and regular esteblishment of

Sidhpur Post Office but is = post createg temporarily ‘



“in view of continued communcal riots in the towr
during the year 1984 and wages were paid at daily
fixed rated from contingency grant/fund. In fact the

act of ‘respondent No.2 and 3 cannot be termed as
termination of services of applicént. Consequently,.
on the xmiimf releave o% &heaépplicant, the post of
night guard stends discontinued/abolished és no
furéher retention is éonsidered necessary in view
of the devartmental policy.

4. vith regard to para VI(2), I deny the contents
thereof. However, I respectfully submit that itris

.

true that the applicints services were sa@tisfactorye.

Everyone who is paid is bound to work sincerely and
the beét of the s&tiéfact&on of the emplover. The
respondent No; 2 is no£ aware of any such incidént
of assaulf on him. If it Qould have been éo, he must
have been taken leave for medicel treétmeht. Bﬁt the
: Do
applicant has pleaded that he worked céntinuously
without bre§k,and availing ény off. It leads to believ
that no such incident of serious ﬁature took vlace.,
2lso there is no such official reporﬁ on the subject.
The devartment is not avare of notification of the
incicdent punlished in newspaper, 2 certificate dt,
11.8.88 ohtained from the Sub Postmaster Sidhpur is
issued recently i.e, after about more than two years
of the incident and only when the case for further
retention of the said post was under examination by

the department, The authority who issued the certifi-
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cate is of a non-gazated status and not competent

'to give such certificate without obtaining specific
approval- from the controlling éuthority i,e. respon-

dent No.2. It appears that the applicant has obhtained

the certifiéate dt. 11.8.88 to enable him to secure
employmen% elsewhere knowing well4that éhe said post
would be discontinued as i is not justified. It is
not at all true that services of the applicant were
terminatéd on accountoof length of his service and the

5

judgment of the Supreme Court of India in case of
casual labours. The applicant'wéuld not 5e entitled

for regularisation of service and time scale of pay
only on the ground that he has completed 360 days of
service on the said post but it may be subject to

other terms and conditions for recruitment like age,
qualification and vacancy in the cadre of non-test
Group 'D'. The orders for releave of the applicant

from the said post is after examining the justification
for the retention of the said post or otherwise from

‘all angles in the light of the departmental instructions

and pelicy, and therefore it is valid and legal.

5% . With regard to para: VI{(3), I deny the contents

thereof. I deny tﬁat the applicant was resuming duties
at 9.06 O'clock night every day. It is submitted that

the schedule time of attendence was from 10.00 Qciock

night £o 6.00 O'clock morning. If the attendanéé is

marked at 9 O'clock, it just be at his wish and will.

-

7 _



T deny that the Hew Postmaster compelled the anplicant
to mention reporting time as 10 0O'clock. The prescri-
bed time of duty was from 10 C'clock night to 6
C'clock morning (8 Hrs), ther-forethe question of
‘granting over time does not arise.

It is true that #k® neither weekly off nor

wages in lieu are p=id. The same will be calculated
and paid now, 1f admissible. It is submitted that
the petitioner is not entitled for a regqular ‘service

or time scale of pay in view of arguments made earlier

6. With rega:d‘to para VI{4), I deny the contents
thereof. It is sﬁbmitted that the engagement of the
anplicent as a daily wager night guard”was on a purely
temporary post subject to review from time to time.

It is denied that some other employees are to be
accomrmodated in the place of the aéplicant. In fact
the engagement on the said post i€ found to be not
justified and theréfore it is ordered to be disconti-

nied w.e.f. 1.2,1989,

Ts With regard to nara VI(5), I deny the contents
thereof. I deny that the intention of the department

to deprive the applicant of benefit of regularisation

in the time scale of pay to daily wager of such a
longservice. Th&ét the daily wages to be naid to
persons employved on such post were being revised and
refixed from time to time by Postmaster General,

Ahmedabad and accordingly are paid. No increment




benefits are admissible to the employees paid

from éontingencies. It is further submitted that
the reqular wafchmen are the employees of different
category born on the regulathppproved departmental
establishment and the avplicant cannot be ecuated
with them as such question of application of

different yardsticks for the applicant does not arise.

8. With regard to pare VI(6), it is submitted that
the app%}cent is a daily wager night guard paid from
contingencies at flat rates. There were two sugb posts
in the whole %éhsana Division, one at 3Sidhpur and other
at Kadi. Both these posts stend discontinued as = resulf
of review undertaken by the department to examine their
retention or otherwise. The question of mainteining
seniority list and violation of 'Last come first go'
does not arise as there was only one post of daily

wager nicht guard at Sidhpur P.0O. and the same is

discontinued.

It is denied that no prior permission of
competent authgrity is obtained in this case. In view
of Director Postal Services, Rajkot Revion memo dt.
17.6.88, a review was undertaken. I say that the
respondent lNo.?2 is4competent to make such arrangement/
engagements on such posts or t? dissontinue such
arrangement in light of the local situations. Directcr

Postal services Rajkot Region is the controlling =

authority of respondent lNo. 2 who was directed that
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no such posts should be retained ané thus on the streng-

th of this direction respondent No.2 issued direction
to respondent No. 3 who is the authority to impleméﬁt
the orders/instructions/directions from resp. No,2

It is denied that the applicant had recuested
for the benefit of time scale of pay vide his apvlica-
tion dt. 1.9.88. It is submitted that no such a#rlicati-
on aprears to have beenx received by‘this offi€e so
far, Further it is 2l1s0 denied that the crder of

it is submitted that

termination followed imrediately but/it is a result
of review as per departmental policy.

It is true that no com?ensation or notice pay |
is given as no such procedure is prescribed to be
observed for daily rated employees who are paid from

@ ntingencies.

9. With regard to para VI(7) it is submitted that

the Police Officer's report about necessity of perma-
nent watchman or employment of watchmen in the other
offices of the state Govt. are not the sole criteria
to creat 8 regular post of watchman. The other matters
like retention of cash ancd valuables overnight,

kS

arrangements of cash safes and treasury chest,

residentdd] cquarters provided in the bpremises, cost
cf establishment invelved with reference to benefit
to be Bmxixm® derived etc. are to be civen due

weightage. It is submitted that respondent No.2 recentl

visited the szid post office for the inspection and

had observed that there is no nedessity of night
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watchman. It is therefore denied that there is
proposal to fill ur the said post by other weily
wager emplovee. However, it is submitted that if
tn future any such propcsal may come up, the right
of the applicant for this pos&kx shall be protected.
Even ctherwise the other nosts like extra departmental
employees with nature of duty cof nacker or runrer if
found vacant in the Sidhpur Sub-Division, the applic:=nt
may approach responde Ho. and his récuest for such
post would be considered on prioritv basis provided
he is willing and fulfills the conditions for employment
of such post.

In view of the foregoing par@graphs, it is clea
tret the action of the resrondents is in acceordance with
the rules, instructions #nd circulars of the department

and the anplicztion being deveid of any merits deserves

to be dismissed.
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SEFARE THE CENTRAL ADMINISTRATIVE TRISBUNAL AT AHMEDABAD
O.A, NO, 514 OF 1989
Mohmad Hyssain Allubhai Zalori .. Applicant
Versus
Union of india & Ors, .. Respondents

REJOLNDER

1. I, Shri Mohmad Hussain Allubhai Zalori, applicant

have gone through the reply filad by the respondents and

am conversant with the facts of the case and I say that

the contentions and submissions of the reply are far from
truth and are denied by me, I deny all the contentions and
submissions of the reply except those,which are specifically

admitted by me in this rejoinder,

2. With reference to para 1 & 2 of the re§lx, I say that

it is not true that the application is misconceived and

not maintainable and deserved to be dismissed. The respondents
have without reading the application filed this reply

because the guestion of limitation etc, does not arise

in this application, The respondent has made the formal denial
for the sake of denial only, I reiterate and rely what I

have stated in my application and it is not true that thé
application is not maintainable, So far the contentions of
service details of the application are concerned, I have
stated in my application and I reiteraﬁe the same, But it is
not true that there is any policyzzgtcontinue Chowkidar/
watchman etc, ., Tha cuestion of.appointment without approval
etc, is irrelevant, The respondent has hot produced any
instruction on which he rely and therefore, I am unable to
deal with the sames It is not true that there is NG post
available vacant to accomodate the applicant. I say that

whatever the reason may be for the termination, the respondents

cel/=



are under obligation to follow the procedure of law,

It is not true that no gost is vacant with Sub Division,

I say that I was and am willing to serve anywhere in the
state where the respondents give me the employment and
ragularisa my services, So far the contention of fulfilling
the condition for recruitment etc, are concerned, is

misconceived, I reiterate and rely what I have stated

in my application,

3. With reference to para 3 of the reply, I say that
it is not true that the post of Watchman was not vacant
and reiterate that it was vacant sanctioned post and tne
applications were invited and on application of the applicant
he was given the job, I de not admit the contentlon of
respondent that it is not a regular post and not belonging
to regular establishment, Following regular recruitment
procedure etc, are irrelevant to decide theé present Casa,
I say that it is settled law and the Hon 'ble Supreme Cburt

(ne HowloAx. Connal” has
sy a%?o directed the raspondent deyartment to absorb the
daily rated employees who have completed 360 days of services,
The respondents cannot be permitted to deprive the applicant
of the scale of péy with all allowances payable to Class~-1V '
employees of the respondent departmeht. It is not true that
it is not a termination of services of applicant. Even on
the ground of discontinuing or abolition of the rost,
the respondents are under obligation to follow the mandatory
provisions of I.D. Act, which is admittedly not followed
by the respondents, I reiterate ®#4¥ and rely what I have

stated in my application.

4, With reference to para 4 of the reply, I say that
the respondent has tried to make misleading- statement
because so far the assault is concernad, it was not only

publishédgm the newspaper but a complaint was also filed

by the pdepartment before the police authority.
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The certificate produced by the applicant is issued by the
immediate officer of the applicant, who is in charge of the
Post Office, It is not true that such certificate cannot be
issued by the Sub Postmaster, I called upon the respondents
produce such details or instruction, if any, before this
Hon'ble Tribunal, It is not true that the applicant has
obtained the certificate to take emgloyment elsewhere,

It is not true that the judgement of the Hon'ble Supreme Court
is not applicable in the case of the applicant., That the

Hon 'ble Supreme Court has categorically issued the direction
that once the employee has completed requisite number of
days, he cannot be terminated but should be absorbed,

That my advocate will point oyt the judgement to sUpgort

my case at the time of hearing of the matter, So far the
departmental instructions etc. are concerned, I have stated
that it is not produced before this Hon'ble Tribunal and

if the instructions are ¢ontréry to law, it doe@s not empower

the respondents to terminate services of the applicant,

5. With reference to para 5 to 7 of the raply, I say that
it is not true that the applicant was not resuming duties
at 9,00 O'clock, Bxsaxx#aw It is not true that the I was
reporting at 9,00 O'clock as per my wish and will, On the
contrary, I was specifically instructed to remain presant
at 9,00 O'clock and I reiterate what I have stated in my
application about my working hours and duties, It is not
true that the applicant is not entitled.to get over time.
I say that till date I am not paid the wages of waekly off
though the respondent has stated that it will be paid now,
It is not true that the applicant is not entitled to get
scale of pay. It is not true that the appointment of the
applicant was purely temporary and the applicant is not
terminated to accomodate other persons, There is no material

placed bafore the Hon'ble Tribunal to justify the case

004/_
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of the respondents, It is not true that the respondent
o

department's intention wag&}o deprive the applicant
of the regularisation etc, It can ba seen from the

conduct itself, The MHon'ble Supreme Court has stated

that casual labourers also cannot be deprived of

Class-1IV employees salary., it is not true that the

contingencies paid employees are not entitled to get

any incremental cenefits, It is not true that the

applicant's case cannot be eguated with the regular

watchman, performing the duties under the respondent department,

I reiterate and rely what I have stated in my application

para 6,5, !

6. With reference to para 8 of the reply, I state

that the reason whatsoever may be,the services of applicant
cannot be terminated by the respondents without following
méndatory provisions of I.0. Act, 1947, I reiterate my

contentions about seniority and principle of 'last come

first go' etc, I say that Director of rostal Service, Rajkot
is not the competent authority to grant permission,

The contentions of resgondents about continuing the employees
and to terminate their services as per the will and wlsh

of the officers of respondent department are misconceived
and not maintainable., I reiterate that the services

of the applicant cannot be terminated by the respondents,

It is not true that the respondants have not received

the application dt, 1.9,88 made by the applicant and the
termination order iszggiLowed immediately by the respondent
‘department, I reiterate that the order of termination is

with a view to victimise the applicant because of his

demand for the better wages,

7. With reference para 9 of the reply, I say that there

was no justification for the respondents to abolish or
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Giscontinue the post and to terminate the services of tne
applicant, The respondents are not a private emgloyer and
particularly when the situation and the circumstances and

in past the result is experienced by the respondent department,
it is necessary to continue the Night Watchman.,It is not

true that the respondents have right to terminate the
applicant and the application is having no merit and reguired
to be dismissed., I say that the cuestion of fulfilling the
condition for employment as a Watchman etc, afe not maintainable
because the applicant is working for such a long period

under the respondents, I say that the respondents should be
directed to regularise the services of the applicant and the
application is recuired to he allowed with cost as the

order of termination is void=-ab-initio and without following
the provisions of I.D.Act, That due to termination of

services, the family of the applicant has faced and isfacing
great hardship and therefore, special cost is also reguired

to be granted in favour of the applicant, I say that in the

judgement of the respondent department, the Hon'ble Supreme
Court has categorically stated that to terminate a workman

and to force him to remain iddke is not even in the interest

of the country. looking to overall circumstances, the applicase

tion is reguired to be allowed with cost,
| /’2 =le
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VERIFICATION

I, shri M' eff,ZZ¢JLgﬁﬁ/ &t?¢m§GQV&;

do hereby state and verify that what is stated hereinabove is

0u~du£fﬂ

true to the best of my knowledge and information and I be lieve

the same to be true,

baca « 1191

Ahme dabad
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MISC, A:PLICATION Mo, L% /1994

4

ORIGINAL ApPLICATION No, 518/1989

IN

Shri Mohmad Husseing Allubhai Zalari oo Applicant,
V/Se
The Union of India & Ors, oé Raspondents

ArPLICATION FOR AMENDMENT

MAX IT PLEASE THe HON*BLE TRIBUNAL

1. That after paragragh 1 of the application following

paragroph may be allowaed to MXIXIRXRIR amend,

2 It is submitted that the services of the applicant
is terminazted vide order dated 31,1.89, A copy of the

termination letter is x¥k& annexed and marked as Annexure A2

to this application, That the said termination agder is
prima focie bad in law as it is without compliance with

the mandatory provisions of Industrial Disputes act 1947,
That when the applicant came to khow about his termination

immediately he has approached the Hon'ble High Court =m@ as

- %

during that period"this Hon'ble Tribunal was not entertaining
the application of the Casual Labourers of Central Govt,
Employees, That thereafter the full bench of this Hon'ble
Tribunal and the High Court has also come t the conclusion

that the Central Ad, Tribunal is the appropriate forum for
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redressal of the grievances of casual labourers and
daily wagers of the central government, Therefore the
applicant has sought permission from the Hon'ble High
Court to withdraw the petition, A copy of the order
of the Hon'ble High Court dated 18/10/89 is annesged

and marked as Annexure A3 to this application and

therefore immediately the applicant has moved the

 present application before this Hon'ble Tribunal

f
Date: 472 )5 :
|

ahmedabad 1 an

@0 0% 000000000 o
<
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filed by M1 Hi;—m. .:,
Loo'ned Advocate for Pe : o
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other side é{jz{‘ffly"
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VERIFICATION -

. oll-m - Peostattas.
1, shri M H. LNl acdult, resident

of has gone through the cpplication and do hereby
verify that the contents of par® 1 to 12 are ture
to my personal khowdedge and paras 1 to 12 believed

to be true on legal advice and that I have hot

suppressed any material facts,

Date :- B/x(q(

Ahmedabad W & 2o AT D 3
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filed b Ly )

«  learned sdvocsie fnr [ <h-iener / Z"{
Respondem willh 220007 set \
Copy served(metserved & clher side
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™ By.Regiswar CAT.(f)
A'had Sench
BEFORE THE HCN'BLE CENTRAL ADMINISTRATIVE TRIBUN
AHMEDARBAD BENCH AT AHMEDARAD

: . \:[3 & O
YT SC. APPLICATION NO. S¥#¢  OF 1993 %
N

ORIGINAL APPLICATICN NO. 514 OF 1989

o 1« Union of India
Notice to be served through
The Post vaster General
(Gujarat Circk)
. Ahmedabad.

2. The gr.supdt. of Post (ffices,
Mehsana pivision,
Mehsana.

The Sub-Post aster
Post (¢ffice,
Siddhpur. .. Applicants

/bt

e 9 il
/{z 7:2///5/5:/_7%

4 . (Brg. respondents)

J{q{élﬁ(

Vs.

shri Mohmad Fussain Allubhai 7zalori,
. avavas, (Opposite Post (Qffice,
siddhpur - 384 151. | .. Respondent
(Oorg. Applicant)

&pplication for extension of time
for compliance of the order passed
in ¢,A.N0.514 of 1989.

® o e 9 0 0 00

The applicants (Org.respondenits) abovenamed
most respectfully begs to suomit as under:

1. That the aforesaid (riginal Application 1\30.51_4 of
1989 came mg to be disposed of by this Hontble Tribunal
vide its judgment and oréer dated 9.6.1993 by quasning

and setting aside the order pnnexure-A2 dated 31st




January, 1989. Consequently fhe present applicanté(
(org.respondents) were directed to reinstate the am
applicent-present respondent including backwages,

the direction regarding reinstatemert was to be
carried out within one month from the date of receipt
of the order and direction regarding backwages was
required to be carried out within a period of 3 months

from the date of receipt of the order.

2. mhe applicants submit that copy of the said
judgment and order dated 9.6.1993 was ready on
12.7.1993 and the same was forwarded to the respondent-
Department by the Counsel on 16.7.1993 and it was
thereafter forwarded to the concerned authority, for
taking appropriate decision ¥m ke afermsakd regarding
compliance of the directions contained in the afore-
said judgment and to give necessary sanction for

complying with the said decision.

Se Tt is submitted that the decision of the
said higher authority is not yet received and that
the same is likely to take some more time. The
applicants submit that tuey are likely to take some
more time for inter-departmental consultation for
taking a decision. TUnder the circumstances it is
tnerefore, appropriate that the time granted by this
nonourable Tribunal far compliance of the directions
contained in the aforesaid order dated 9.6.1993 1s
regired to be extended. Tt is further spbmitted

 that the applicant has already been reinstated and




only the guestion of backwages remains and tk=t kke
time granted by this Honourgble Tribunal is very short
and that the same is required to be extended in the

interest of justice.

4. The applicants therefare, pmay that this

Fonourable Tribungl be pleased:

(a) to extend the time limit for complying
with the directions contained in the order

dated 9.6.1993 passed by this Honourable

mribunal in (riginal Application Wo.514

of 1989 by the period of three months;

(B) to grant such other and further relief

as may be deemed jyst and proper.

Ahmedabad,
Dt.|q ~10-1995. M\ﬁ@ P
R g R
WAHESANA DN. MAHESANA-38400%
Verification
T, T A Soleari

®wE working as C K- §Lgéa¢~f%—f}m%%%ﬂenwith applicant
0 T i 7aile Geel e D yNcLE S s
No.Qz herein, do hereby verify and state that what

ig stated above is true to my knowledge, information
and belief and T believe the same to be true. T have

not suppressed any material facts.

Ahmedabad, ﬁ\v
Dt;\C\-1O-1993. %A\QQQQV@WLL‘

W R

. 5% 3UPDT. OF POST OFFIORS
AHESANA DN, MAHESANA-38400L
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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL

) P
3 AHMEDABAD BENCH 2((@\
. ( // /

* 0.A. No. 514 OF 1989,
Draockioc

DATE OF DECISION__ 9.6.1993.

Shri Mohmad Hussain Allubhai ZalorjPetitioner

Mr, P.H. Pathak, Advocate for the Petitioner(g)
Versus _

Union of India & Ors. ~ Respondents

Mr, Axil Kureshi, - Advocate for the Respondeni(s)

CORAM :

r

The Hon’ble Mr. R.C.Bhatt, Judicial Member.

The Hon'ble Mr. MoR.Kolhatkar, Admn. Member.



e %(/
Shri Mohmad Hussain Allubhal Zalori, . Y /.

'd
Navavas, Opposite Post Office, g
Sidhhpur - 384 151, eceoe Appliﬁlnt.

(Advocates Mr, P.H. Pathak)
Versus,

1. Union of India
Notice to be served through
The Post Master General
(Gujarat Circle)
Ashram Road, Ahmedabad.

2. The Sr.Supdnt. of Post Office,
Mehsana Division, '
Mehsana,

3. The Sub-Post Master,
Post Office,
Sidhhpur. _ eesees Respondents.

(Advocates Mr. Akil Kureshi)

ORAL ORDER

0.A.No. 514 OF 1989

Dates 9.6.1993.
Per: Hon'ble Mr, R.C.Bhatt, Judicial Member.

Heard Mr. P.H. Pathak, learned advocate for
the applicant and Mr. Akil Kureshi, learned advocate

for the respondénts.

Bae The'applicang; S‘daily wager Night Watchmen
under the respondent No.3,Lfs filed this application
under section 19 of the Administrative Tribunals Act,
1985, for a dec}aration that the impugned order
Annexurg A2 daﬁed 3x$t Januafj,1989 passed by the
respondént No.3:terminating the services of the
applicant;as iliegaliin?alid and the respondents be
directed to réinstate the applicant on his original

post with full backwages and continuity of service.
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3. The fact that the Apélicant was serving as
night watchmen under the respondent No.3 from 26th
November, 1984 io 31st January, 1989 is not in dispute
as stated by both the learned advocates before us at
the time of hearing of this application. The
applicant has been terminated by the impugned order
Annexure A-2 on the ground that as per the order of
Senior Superintendent, Mehsana, the watchmen on the
contingency post should not be engaged from lst
February, 1989 without the previous sanction of DPS
and hence the applicant was directed not to resume
dﬁty ti!l the approégl was.given by Sr. Suferintendent. i ‘b
The app!.cant has averred in the application. that the

termina: lon of his services by this order datgd

31st Ja: iary, 1989 was in elear violation of the

mandato ".provision of Section 25F of the 1.D. Act,

1947 and hence the same deserves to be quashed and

set asic 2, The applicant has averred in the’

épplicatioﬁ éhat he has proaucedmtﬁe certificate dated

11ith Augﬁst,lgee Annexure A regarding his satisg;ctory

work. Tﬁe applicant has averred ih.the applicaﬁion

thet tﬁéfréaSOn for termination of the services of

the appiidént can not be accepted;“‘ﬁe had also made
f X i R eEE s §cR. g e i 4 EE
representation Annexure A-2.

- o8

do The respondents in the reply have not disputed
that thgrapplicint had served upto 31st August,1989

as a daily wager. The contention of the respondents
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as found in the reply is that the applicantil post {}J/ |
not on the approved authorised post and the post was
created temporarily in view of continued communal ric

in the ::é;'during the year 1984, -It is contended ti.
the impugned order can not be termed as termination o
services of the applicant. It is contended that on t
release of the applicant the post of night guard stan.

discontinued/abolished as no further retention was

considered necessary in view of the departmental poli

5. The applicant has filed rejoinder controverti:

all the contentions taken by the respondents in their

‘ | " replye. ‘

6. It 1s not in dispute that the applicant is'a

(workmnn";and the resp;andents ‘an industry' under the
provisiqns of I.D. ﬁcF. It ig not in dispute before v
that tk;e applicant had put more than 28 240 days of
work gefore he was terminated by the impugned order
Annexure A-2 dated 31st January,1989.' The contention

. of the respondents that the impugned drder was not a
termination order can not be accept%d because reading
that order, it is clear that the applicant was asked

_ ' s ~

not to resume the duty which is in substance ef a_
termination order. The respondents were bound to foll.
the mandatory provision of Section 25F of the I.D.Act

before terminating the services of the applicant which

is admittedly followed in this case. We have perused ,
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the records and heard the learnad sdvocatasof the .
parties, The action of the respondents in terminating

the services of the applicant as# not to resume duty
y BB

as per order Annexure A-2 dated 31st January, 1989

M- (€ N \-l.lv\}“"
anoRget tc retrenchment which is not legal as the
mandatory provision of Section 25F of the I.D. Act is

not followed. Hence in our opinion'the said order is
illegal and it is quashed and the respondents are
directed to reinstate the applicant in his original
post with full backwages. Hence we pass the following
orders
O RDER
The application is allowed. The impugned
order dated 31st January,1989 vide Annexure A-2 passed
by the respondent No,3 is quashed and set aside and
the respondents are d;rected torreinstate the applicant
in'service with ful’ backwages and continuity of
sérvice. The respondents are directed to reinstate
.the'applicant withiﬁ‘bne‘honth from the aate of the
receipt of the order of this Trfbéééi and to pay
fﬁfi baCKWagea‘Qithin thrééwmonéh: from‘thé receipéh
~_o'f‘rtlr;e:orde‘r‘of“fhis‘TribGn;i. :Tﬁé:applicént to file
aﬁ“éffidavit béfbreWthe rgéﬁéhdehté; if'he:has made

|

R R B b G T s o :
any gainful earning during this period. The

;pplication is disposed of accordingly with no ader
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‘as to costs., The applicant at liberty to make
representation to the concerned respondents for

regularisetion of his services and the concerned

respondents then to dispose of the representation

»

if»li'a"de, according to rules,

' sda/- Sa/-
(MeR<Kolhatker) (R«CeBhatt)
Member (A) Member (J)
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