
IN THE CENTRAL ADMINISTRATIVE TRIAUNAL (c) AHMEDABAD BENCH 

O,A.No. 514 OF 1989. 
xftxtioc 

DATE OF DECISION 9.6.1993. 

Shri Mohmad HUssajn A].lubhpi ZaloriPetitioner 

Mr. P.M. Path 
	

Advocate for the Petitioner() 

Versus 

Union of India & Ors.  	Respondents 

Mr. Akil Kureshi, 	 Advocate for the Respondent(s) 

CORAM: 

The Hon'ble Mr. R.C.Bhatt, Judicial Member. 

The Hon'ble Mr. M.R.Kolhatkar, Admn. Member. 

Whether Reporters of local papers may be allowed to see the Judgement ? 

To be referred to the Reporter or not ? 

Whether their Lordships wish to see the fair copy of the Judgement ? - 

Whether it needs to be circulated to other Benches of the Tribunal? 
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Shri Mohmad Hussain Allubhai Zalori, 
Navav-as, Opposite Post Office, 
Sidhhpur - 384 151. 	 00*0 

(Advocate: Mr. P.M. Pathak) 

Applitant. 

 

Versus. 

Union of India 
Notice to be Served through 
The Post Master General 
(Gujarat Circle) 
Ashram Road, Ahmedabad. 

The Sr.Supdnt. of Post Office, 
Mehsana Division, 
Me hsana. 

The Sub-Post Master, 
Post Office, 
Sidhhpur. Respondents. 

Is (Advocate: Mr. Akil Kureshi) 

 

XAL OREtR 

O.A.N. 514 OF 1989 

Date: 9.6.1993. 

Per: Hon'b].e Mr, R.C.Bhatt, Judicial. Member. 

Heard Mr. P.M. Pathak, learned advocate for 

the applicant and Mr. 4Akil Kureshi, learned advocate 

for the respondents. 

2. 	The applicant, a daily wager Night Watcn 

under the respondent No.3,1 to filed this application 

under section 19 of the Administrative Tribunals Act, 

1985, for a declaration that the impugned order 

Annexure A-2 dated 31st January,1989 passed by the 

respondent No.3 terminating the services of the 

applicant as illegal,invalid and the respondents be 

directed to reinstate the applicant on his original 

post with full backwages and continuity of service. 
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3, 	The fact that the applicant was serving as 

night watchmen under the respondent No.3 from 26th 

November, 1984 to 31st January, 1989 is not in dispute 

as stated by both the learned advocates before us at 

the time of hearing of this application. The 

applicant has been terminated by the impugned order 

Annexure A-2 on the ground that as per the order of 

Senior Superintendent, Mehsana, the watchmen on the 

contingency post should not be engaged from 1st 

February, 1989 without the previous sanction of DPS 

and hence the applicant was directed not to resume 

duty till the approval was given by Sr. Superintendent. 

The applicant has averred in the application that the 

termination of his services by this order dated 

31st January, 1989 was in clear violation of the 

mandatory provision of Section 25F of the I.D. Act, 

1947 and hence the same deserves to be quashed and 

set as ide • The applicant has averred in the-

application that he has produced the certificate dated 

11th August, 1988 Annexure A regarding his satisfactory 

work. The applicant has averred in the application 

that the reason for termination of the services of 

the applicant can not be accepted. He had also made 

representation Annexure A-2. 

4. 	The respondents in the reply have not disputed 

that the applicant had served upto 31st August, 1989 

as a daily wager. The contenUon of the respondents 
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as found in the reply is that the applicant's post was 

not on the approved author ised post and the post was 

created temporarily in view of continued communal riots 

in the twon during the year 1984. It is contended that 

the impugned order can not be termed as termination of 

services of the applicant. It is contended that on the 

release of the applicant the post of night guard stands 

discontinued/abolished as no further retention was 

considered necessary in view of the departmental policy. 

The applicant has filed rejoinder controverting 

all the contentions taken by the respondents in their 

reply. 

It is not in dispute that the applicant is'a 

workmen and the respondents 'an indus' under the 

provisions of I.D. Act. It is not in dispute before us 

that the applicant had put more than 2* 240 days of 

work before he was terminated by the impugned order 

Arinexure A..2 dated 31st January,1989. The contention 

of the respondents that the impugned order was not a 

termination order can not be accepted because reading 

that order, it is clear that the applicant was asked 

not to resume the duty which is in Substance e 

termination order. The respondents were bound to follow 

the mandatory provision of Section 25F of the I.D.Act 

before terminating the services of the applicant which 

is admittedly followed in this case. We have perused 



the records and heard the learned advocatejof the 

parties. The action of the respondents in terminating 

the services of the applicant 	not to resume duty 
1— 

as per order Annexure A..2 dated 31st January, 1989 

aa'--ge-t to retrenchment which is not legal as the 

mandatory provision of Section 25F of the 1.1). Act is 

not followed. Hence in our opinion the said order is 

illegal and it is quashed and the respondents are 

directed to reinstate the applicant in his original 

post with full backwages. Hence we pass the following 

order: 

ORDER 

The application is allowed. The impugned 

order dated 31st January. 1989 vide Annexure A2 passed 

by the respondent No.3 is quashed and set aside and 

the respondents are directed to reinstate the applican 

in service with full backwages and continuity of 

service. The respondents are directed to reinstate 

the applicant within one month from the date of the 

receipt of the order of this Tribunal and to pay 

full backwages within three months from the receipt 

of the order of this Tribunal. The applicant to file 

an affidavit before the respndents, if he has made 

any gainful earning during this period. The 

application is disposed of accordingly with no oer 
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as to costs • The applicant at liberty to make 

representation to the concerned respondents for 

regularisation of his services and the concerned 

respondents then to dispose of the representation 

if made, according to rules. 

r - 

(M.R.Kolhatkar) 
Member (A) 

(R.C.Bhatt) 
Mexrber(J) 

vtc. 
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IN THE CEN'fl<AL 	 TRIBUN4 iT iiHIED.3AD. 

ORGiNJL 	ICT1 N NO. 	', 	F 1989. 

Shri Mohmad Mussein Allubhai Zal3ri 	.. Applicant. 

gs•  

I. 	The Union of India & Ors 	 Resondents. 

IND : 

JIN 
nn •  - - rti------- 

r ' . 	. 	. 	. . 	. 	. . 	. 	. 	. 	• 	• 	. 	. 	• 	. 	. . 	• 	. 	. 	• 	. 
(p1 \ -  lerno of the petition 1 to 

1 	f A. Cbpy of the certificate 
dated : 

A. 1 Copy of the representation 

_•_._._._. _•_•_•_•_._._. _. _._. _. _. _._._._. _._._. _._._. _._._. 

Date 
Abmedabad. 	 • El. PTHiJK 

ADWOCTE ) 
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IN 	CENTRAL AL]"iINISTRAv5 UBUNAL AT A}TZ4EDABAD. 

OkUGINJL 	LICTION NO. 	i 	OF 1939. 

Ajplicat1ts :- 	Shri Mohrnad Hussein A11Lhaj Zalorj 

NaVaVas, Opjosite Post Office, 

- 34 151 

Vs, 

II 	Respondents :-1. Ujon of India 

Notje to be servea throh 

The Post Master General (Gujrat - 
Circle) 

'_•\ ''- -- 
General post Offices, 

J1E DAB AD. 

2. The Senior Suerintendent of Post 

Office, Mehsana Division, 

flEHSAN A. 

3, The Sub-Pkst Master, 

Post Office, 

SIDHH-UR- 334 151. 

III Order under thallenge :- 

i Order cit. 31/1/89, passed by the 

respondent no.3 terminating the 

services of the aljccflt. 

IV & V Junirdiction & Limitation :- 

I 	applicnts declare that the sub. 

matter of this application is within 

the juridiction of this TribunaL & 

is within the rirnitation precried 

under th3 provisbns of Ad. Tr;ibunal 

Act 1935. 
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VI FACTS OF THE CASE :- 

That the petitioner here is a citizen of 

India was working as a daily wager noght watchnen under the 

respondents no.3 since 1.984. That in the year 1984, the 

post of the rght watchman was available vacant with the 

respondent no.3 and looking to the requirennt ofE nd -it 

watchman, the post was sanctioned by the deartrnent and the 

application were invited by the respondent no.3 and 4. 

That the petitionax has made an apiication for the said 

post and was verbalyappointed by the respondent no.2 with 

effect from 26/11/84. That at that time, the petitioner is 

continued in service 'without any breack upto 1st of Feb. 

1989. That at the time of the termination of the services 

of the petitioner, the petitioner was pied Rs.14-60 Ps. as 

a daily wage. That the respondent no.3 wM has vide its 

letter dated 31st  Junaay, 1939 terminated the services 

of±Dk tie petitioner witiDut following the mandatory 

provisions of the Industrial Disputes Act. 1947 and the 

impugned termination of the petitioner is ax-f acie, illegal, 

invalid and inol erative  in law ad is liable to be qshed 

and set aside. 

It is submitted that the service of tie 

petitioner was satisfactory ard has worked as a watchman 

and protected the interest of the respondent's administration 

putting himself into danger. That or , the petitioner was 

assaultea by the ant-social elements. The 1,,et.t1oner was 

injured but at the risk of 	his life he has prevented 

in the post office., at SidhhpUr. That a certificate 

catad 11/8/88  is regarding the satisfactory woxk of the 

p etition which is annexed and mar1d w3mckxmik  

he PaLtatimm Wltbr WiG WJLXC-txXX fltx 	m 
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at Annexure-A 	this petiUofl. That the reason for termination 

of the services of tle petition is looking to the length of 

services and the judgment of the Supreme Court of India in case 

of c4aily wager employees where the respondents department is 

directd.d to regularise services of t1a daily wage em]oyees 

who have put 360 days  of services, and grantidg the time scale 

of pay on the principle of "Equal Pay for Eaual Work". The 

petitions has made in aL plication dat 	1/9/ 3 3, which has 

resulted into economic 	penal' by the responden 

jak txxpx 	iflsak ±iDc ±±Rac t t lie p eti ti oner. 

Hereto annexed and marked as Anflexurebis  a py of the 

representation of t1 petitioner dated 1/9/3. That thi :esoo 

-öente reies the fact in light of the judgamerit of the Supreme 

Court, the petitioner is recuired to be regularised and should 

be granted the benefits of regular Class-IV employees of tYB  

department and so with malcide intention, iss'..Ed the order date 

1st of February, 1939 to terminate the services of the petitiner 

which is being arbitrary, illegal and malafide liable to be 

crueshed and sat aside. 

3. 	 It is submitted that theetitioner is road as 

a daily wage employees and at the initial stage, he was paid 

R. 9/- only. That siflc the initial appointmen t, tle petit b ner 

is recLining his duty at 9 03 Clock and it is mentioned in the 

ituster Roll also but since about last 3 ironthe , the 3 

new Post Master one 6hri Chaturbhai Prajapatd has taken over 

the charçje, he cmpellea to the petitioner to mention the repw-

rting time 10 O'Clock. Thus, actually the petitorier is 

performing the duties for 9 hours a d4 but non overtime was 

granted to him. That non holidays i.e. weekly off or national 

holidays are granted to the petitoner. The petitioner has put 

±ii$x continuous se rvices of about 4 years and tl-e 

petitioner is p ti tlec to ge t the time scale of pay of Rs. 

750/- - 940/- with all allowances. The respondents adopted 

exploiteQ tactics and under the guise of daily wager, he 
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petitioner is deprived of the benefits available to the 

regular watchman of the respondent department. That there 

is rio difference in the nature of duties and responsibi]4.4'Q 

of t] petitiorras well as of the :egulr watchman of the 

department. That for the Eimilar nature of the duties, 

and responsibilites, the petitioner was paid the daily wage 

which is "Equal P' for Ec:ual Jork. That the case of the 

petitioner is directly covered by thd judgment of the Fbn'ble 

Suprerns Court 	in the case of ceily wage of the P & T 16r t- 

meTt. After the =Aka sa juagment the Ministry has 

issd the circular to pay the arrerrs of wages, etc. to 

all the daily wage ernloees immediately. That lame nunbar 

of other employees are aid the ir diE f e r e n t s 

and dues as per the ,rinciple of "Equal Pay F3Dr EoUal Jork" 

but the petitioner is till date, not paid the difference in 

spite of his recusts. The respondents are exercising the 

powers in total arbitrary manner which is in flagrant 

violation of article 14 and 16 of the Constitution of India. 

4. 	 It is respectfully submitted that the respondent 

department comes within the perviev of industry under sec.2 

(j) of the Indtrial D5pUteS Act 1947.  The applicants are 	 ) 

the daily wagers emploeas cones within the perviow of Sec. 

2(5) of the Act. That by 	way of rotating the employees like 

daily wagers tiP, raspondnt have committed an offieri f 

unfair labour practice under sac. 25(T) of the Indt trial 

Di5pUtS Act. The applicant has completed more than 4 years 

of Con tin uo us services and the re is no 'actual break in the 

'service. That the Hon 'ble Supreme Court has caste an obliga- 

tion upon the respondents 	regularise the services of the 

applicant. On the Contra', respondents have started 

terminating the service of the employees. The verbal termina 

-tion of the applicant from 1/2/1939 is inflagrant violation 



of Sec.25(F) r,w, sec.5(B)(G) & the Rule 77 Industrial Disputes 

That t1 reasons of termination of the services of t1 

applicant is not given. That there is penroted work but some 

other employees are to be acmmodated on the place of the 

applicant. That t1-n said action is also in violation of Sec. 25 

(J-) of t1 Industrial Disputes Act. That the various benchs of 

the I-bn 1bie Central Au. Tribunal have taken the view that e & T 

department is an Indiustrit & termination wit1ut follir the 

provisions of I.D. Act make it vaid-ab-initio. (i) M.K.Bukhari 

Vs. Union of India. O.A. 570/8J AbmeQabea Bench. (ii) AskKtnar 

Shinha Vs. Union of Ind.a & Ors. 1989 Lab-I. CSS5, 670. (Culcutta 

Bench) (Uio writ petition 1534/31 Bomb' High curt up IElo by 

the Hon 1 ble Sureme cburt. 

It is respectfully sUbmitd that the intentiz)n of 

the respondents keapng t1 employees as daily wagers for such 

a lorç time is to deprive the applicLnts of the berflts of 

re gu lari satio n and tiu-scale of pay, That I at the intial star 

the applicant was paid Rs 9/- per day as a daily wage. That no 

incremental benefits or time-scaleof pay is granted to the app-

licarits. That similarly Sad regular watchian are grnatad the 

benefits of sick lea, .'T.(., time scale pi pay andothar 

conseuentialuene fits. The responuants have adopted different 

yardstiks for the similary situated employee which is being 

discrimintory and arbitrarily and villative of Article 14 and 

16 of the Ojristitution of India. 

It is further submitted that t1 respondert c3 

under statutory duty to kk= follow the principle of 1 Last cone 

first go '. That rule of 77 of the I.D. Rules cast obligations 

on the respondent to publish seniori' list of tk employee. That 

no seniority list is prepared till dte, That ti- re are many 

juniors continued in services. That the case  of tl-e applicant is 

directly covered by the judgments of various courts., It is tld 
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that the Rule 77 is mandathry and is protection granted by 

the Legislature th the workers against the 'pick and choose 

poliqz of the employer. It is sUxnitd that the respondents 

department is under further obligation to obtain paid perTniss-

ion of apropriate autbority for implementing the retrench-

ment. That section 25 N of the I.D. Act says that the prior 

permission is mandato 	and any,  retrencinent in violation 

of the said Section le 	the termination as void ab initio. 

Here while terminating the services of the petitioner no 

permission is obtain by the rasponnts. That the petitioner 

has completed about four years continus services and as 

per the judgment of the Supreme court whereIj it is directed 

that the respondeniz department skuld frame scheme for a 

regularisation of services of daily wer who have completed 

:360 days of services, he respondents have affected the 

ternination of the petitioner without omplying with the 

judgment of the Hotflble SUpreme court. The pctitioner 

has reauested the respondent departmesit to grant him the 

benefits of time scale of p' etc. and immediately the 

decision of terminating the services of the petitioner was 

taken, The powers of exercise with malafide inte in tion and is 

being arbitrary, illegal and in violation of Art. 14 anulô 

of the constitution of India, 

7. 	 It is sunjtted that the respondents are under 

the obligation 	fol]w the mandatory provisions of the 

Industrial Dispus Act, JkAfbax 1947. That at the time of ter 
I 

-miflatiofl of the services of the petitioner, no retrehchment 

compensation or notice pay is given to the petitioner, the 

prder at Aflnaxure-A speaks about bnination with immediate 

effect and with maafide intention the petitioner is thrown 

out of anployment without oDnsiderirIg his faithful services. 
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That while terminating the services of the petitioner, the 

respondents have not published the senior1i list. That the peti- 

tioner is xotated as daily wager for years ± 	t1a action on 

the part of the respndent is deny amounts to uifair labour 

practice under the provisions of sec.25(T) r,w. Schedule 5th Item 

10 of tie Industrial Disputes Act, 1947.  That while dealing with 

the xzmx Supreme court has obse rved. We will not be far from 

tnith if we say that the bank has deliberately indulge in uhhealthy 

labour practice by rotating employees like the applicant to deny 

benefits ut1cer the Indus trial Law," 

The Hn'ble Supreme Ourt his directeu the reserve bank 

of India to regulari se the services of the J3adlj employees and 

directeo.  to re ins tate the amp bye e and, pay him Rs, 3,000/-. as 

osts (1986(i) IJkJ Page - i27).. Her,e ti-c petitioner is rotated 

since last for years, 

8, 	It is suthiittd that the respondents action of termina- 

ting tie services of the petitioner is ex-faice, bad-in--law. That 

as per the Police Officer' report, there is a requirement of the 

permanent watchman, at sidhpur post Oftice. That the other watchman 

who are similarly situated in the Stte of Gujarat are continued 

That the respondents are likely to fill up Ix the said post by other 

daily wage anployees ignoring the ri± right of the petitioner. 

The respondents have no right to adopt sh unfair labour practice. 

That the petitioner is having the first preference for the post of 

watólynan as per Sec.25 (H) of the Industrial Disputes Act. Tat 

the 1-bn Ible Sjxcp Supreme court will as th ibn 'b1é High court has 

decided that the employees is under obligetion to dive first prfe-

re floe to the re t re hchma n t amp by e a and as per ru le 73, employ en 

should give a registered post rotic to the employee,' That the 

respondents wants to ignore the right of the petitioner which in 

contravention of the rules of the Industrial Disputes Rules (Central) 

and is liable tobe cuehsed and setaaide and the petitioner is requi-

red to reinstate in services with full back wage and continuity of 

services. 
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9. 	 That the applicant 1E a citizen of India and is 

challening t 	action of his termination of services by the 

respondent. That earlier, afr termination, immediately the  

applicant has approched to the 1-bn'ble High Court as this 

I-ron 'die Tribunal was not takirj Up tI-e cases of Casual Laabourers 

as the Question of jurisdiction was pending before the full 

bench. That now the point is oDncluded & therefre the applicant 

has withdxosn the petition from the High Court to file the 

application before thIs Hon'ola TribIal. 

VII RIF SOUGHT EO.:- 

- In light of the above mentioned facts and 

circtxnstances, the ajq& petitioner pr'S that 

(A) 	your Irdship be pleased to issue an order, writ 

or direction in the nature of mandamus and/or 

certioray or any other and or direction delaring 

the impugned action of the respondent teninating 

the services of the petitioner as ex-facie 

illegal, invalid and in operative in la 

And 

be pleased to quehed and set aside it ard direct 

the re sonden ts to reins tatedo the petit i ncr on 

original post with fll back vages and continuity 

of services. 

(3)Be pleased to told that the impugnedterrnination 

of servics of the petiton6 with effect from 

1/2/39 as vilative of the mandatory provisions 

of the Industrial Disputes Act, i947 and is void, 

ab-initio. 

(C) 	Be pleased to direct lt respondents to grant the 

benefits of the Supreme Court judgement reported 

in Air 1987  SC 2343 and to ragularise the services 

of the patitiner from initial date of appointment. 



- 

Ov\  
Be pleased to direct ti respondents to jay the arrerrs 

and ot1 	dues of weakly off and national holid's etc. 

)x with 12 % in tare St. 

Any other relief to whith th 	Fbntble Ourt 

deems f i t & proper 

VIII 	NTRIM RLIF UUcHI P.)R : 

(A) Pending aãnission and final disposal of 

this petition, pleased to direct the rasp- 

ondents topay the difference of xiiE 

salarias etc. to the petftioner as per the 

Supreme Ourt judgment reported in 1974 JT 

") S.C. Page i64  and further direct the res-

pondents to give first preference to the 

petitioner for reemployment as per Sac, 25(H) 

of the Indtrial IPisputes Act 1947. 

B) Any other relief to which this 1bn 'ble 

Court dans fit and pro k.er in = the 

interest of justice. 

IX 	1taiis of remedies:- 

The applicant declare that t113 re is no other alter-

native remedy available except to appo ach this }-bn. 

Tribunal by w' of this application. 

X 	The applicants further declare that there is 

no applictjon pending in any other court regarding 

the subject matter of this application. 

XI 	Details of Postal Order :- 

PoSt1 Order No, 	 (i 2 

Date : 	f(( (9' 
IssUed by F ( 	 4rJ4? 
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XIII 	Ti-s Index in du1icate stating of 

details of docunent is enclosed. 

XIII 	List of enclosure, As per index. 

VJUFIC.TI0N : 	 4c)J'c (L(4  

ap,pli Cdnt 
JIt 

do hereby solemnly veri' 	and stetas that what is stated 

above 	is 	tiire best of mj 	knowleciga and information and 

I blieve the sane as to be tur. My auvocate 	has eplaifled 

the c3 ndition in vernecular to me. 

Ahmedabad. 

Date  C 	 - 

( applicant ) 

:iied by Mr ... F..... 
LeKned Advocate for Ietitioners 
with secnc s &.. 	- 	iru 
iopts copy serecifnot served to 
ther side 

t. 27 )itj 1? y.Registr 
I I 	Atbad keuc 

a 
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IN THE HIGH COURT OF GUJARAT AT AHMEDABAD 	

/ 

SPECIAL CIL A?PLCATION No. 1303 OF 1989 

CORAM: S.B. MAJMMDAR & V.H. BHAIRAVIAJJ. 
18/10/1989. 

COURT'S ORR 

"Mr. Pathak, Learned Counsel for the petitioners 

seeks leave to withdraw the petition with a view to 

approch the Central Administrative Tribunal 

Ahmedabad. Leave granted. Petition stands dismissed 

as withdrawn. Notice discharged. 

No costs." 

Dt. 18/10/1989 	 Sd/— (5,3. Majmudar J) 

Sd/— (V.H. Bhairavia J) 
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BEFO E ThE CENT ?.L JDMINISTR,TIV TFIETJNAL ZT 

0... No. 514 	of 1989 

Mohmad Hussain Allubhai Zalori 	.. Zpnlicant 

Versus 

Union of India & Ors. 	 •• Respondents 

REPLY ON EEHIIF_OF 

PESL:0iIDENTS 

working 

_)- 
aS 	A 	in the office of 
	

AA 

do state as under: 

I have read the copy of the arplication and 

am conversant with the facts and circumstarnces of 

N 

L',  

the case and am authoEis.to  file reply on behalf 

of the resoondents. I further say that I am filing 

this reply for the ourpose of ooposing admissionof 

the matter and do reserve my right/s of filing 

further reply/s if any need there be. 

t the outset, I say that I deny all averments 

made by the applicant except which are specifically 

admitted by me hereinafter. I further say that the 

contents of this application are misconceived and 

not mainteable and the application deserves to be 

dismissed. 

Vith regard to nara 3, 4 and 5, 1 say that 
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the p1t has not approached this hon'ble 

Tribunal within the prescribed time limit under 

section 21 of the Zdrninistrative Tribunals Act, 1985 

and therefore the eppliction is not maintenable 

rind deserves to be dismissed. I further say that 

the anplicant vas working as daily wager and he was 

not holding any civil post under the provision of 

regulating service condition of the employees of the 

Central Govt. and therefore the application is not 

maintenable and the applicant is not 6ntitled for 

any protection uder rules. 

Before I deal with the categorical averments 

of the aplication, it is necessary to pointout a 

brief history of the case which is as under: 

The applicant was engaed as daily wager 

night guard at Sidkpur Post Office from 26.11.84. 

Since then he was being pCid at fiate rate from 

contingent grant available the disposal of the Sr. 

Supdt. of Post Offices 1ehsana Division as notified 

by the Post I aster Genera], flimedabad from ti,me to 

time. The engagement of the applicant on the said 

post was on account of continued roits and disturbances 

in the town durincr the year 1984. His duty hours were 

prescribed by Sub Postmaster Sidhour from 

10.00 O'clock night to 6_ 	O'clock morning(8 hrs.). 

a matter of policy framed b the deoaftrnent, 

7 
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Director Postal Services, Rajkot Region vide memo dt. 

17.6.88 directed that no contingent post of chowkidar/ 

watchman should be created/engaged without approval 

of their office. Therefore, a review of the existing 

costs was undertake n with a view to examine whether 

such posts would be necessary. There were two such 

posts of chowkidar in Hehsana Division, one at Sidhpur 

and other at Kadi. In light of the latest instructions 

on the subject, it was found that no retention of 

these two posts was justified and therefore the 

concerned offices were instructed not to continue 

engagement of chowkidar w.e.f. 1.2.89. i'ccordinglv, 

the applicant was relieved from the post by Sub Post-

master Sidhpur. Recently the xmrarar officer had visited 

Sidhpur PC I for detailed insrection and observed that 

there is no need of chowki.dar. 

Now, the applicant has filed this amplication 

before this Tribunal for protection of his service 

end regular apnointment in the deiartment. However, 

the department is not in a position to accomodEte the 

applicant as there is no such post vacant at present. 

Further tiie category of regular staff of chowkidar/ 

night cuard comes under non-trt cateoory group 'D' 

four 
cadre. There are/such posts on requler establishment 

in rèhsane di'vision and their recruitrpent units are 

the Postmasters and Sulb Divisional heeds unc1er the 

control of this division. No post is vacant at present 
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with any of the sub diviion. However recruitment in 

the cadre of extra departmental employees is being 

rnde by this office and by sub divisions from time to 

time. The case for employment of the arpli.cFnt can be 

cnsiered on such posts on priority basis nrovided 

the anplicnt is willing and fulfilling the condition 

for :ecruiEment on such posts. For this purpose sub 

divisional Xnsnector Siclhpur is directed to consider 

he petitioner on the first available vacancy in his 

ub division. 

3. 

 

With regard to para vi(i), I say that the 

/aoolicrnt has merely enumerated the facts of the case 

and there-fore I don't comment upon it. However I adhere 

to what has been stated by me above. I further say that 

the applicant was working as daily wager night guard 

since 26.11.84 at Siclhpur Post Office. However, I deny 

that (1) the post of watchman was vacant, (2)sanctioned 

by the department (3) applications were invited. It IS 

submitted that the post was not reqularly sanctioned one 

and did not belong to regular establishment, therefor' 

no recruitment formalities were eithea to be followed 

and therefore no regular recruitment is made by resoo-

ndents No. 2 and 3. It is true that the anplicrnt is 

continued on the said post upto 31.1.89 and was paid 

Ps.14.60 as daily wage. The said post is not on the 

approved authorised and regular establishment of 

Sidhur Post Cff ice but is a post created temporarily 

-\ 
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in view of continued communcal riots in the to. 

during the year 1984 and wactes were raid at daily 

fixed rated from continoency grant/fund. In fact the 

act of respondent Hc.2 and 3 cannot be termed as 

termination of services of aonlicnt. Conseai.iently, 

on the x±± releave of the auplicent, the oost of 

night guard stands discontinued/abolished as no 

further retention is considered necessary in view 

of the deuartmental policy. 

4. 	With reqard to para. VI(2), I deny the contents 

thereof. However, I resnectfully submit that it is 

true that the au,lic2nts  services were sttisfactory. 

Everyone who is paid is bound to work sincerely and 

the best of the s&tisfactn of the employer. The 

respondent Ho. 2 is not aware of any such incident 

of assault on him. If it would have been so, he must 

have been taken leave for medical treatment. But the 

applicant has pleaded that he worked continuously 

without break, and availing any off. It leads to believ 

that no such incident of serious nature took rlace. 

iso thee is no such official report on the subject. 

The denartment is notare of notification of the 

incident runlished in neusnaper. Z certificatedt. 

11.8.88 obtained from the Sub Hcstmaster Sidhpur is 

issued recently i.e. after about more than two years 

- of the incident and only when the case for further 

retention of the said post was under examination by 

the deuertment. The authority who issued the certifi- 
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cate is of a non-cazated status and not comoetent 

to give such certificate without obtaining specific 	- 

aoiarovnl from the controlling authority i,e. resron-

dent 11,o.2. It aears that the applicant has obtained 

the certificate dt. 11.8.88 to enable him to secure 

employment elsehcre knowing well that the said nost 

would be discontinued as it is not justified. it is 

riot at all true that services of the applicant were 

terminated on account of length of his service and the 

judgrrier.t of the Supreme Court of India in case of 

casual labours. The aoplicant would not be entitled 

for regularisation of service and time scale of pay 

only on the ground that he tqas completed 360 days of 

service on the said post but it may be subject to 

otner terms and conditions for recruitment like age, 

gualification and vacancy in the cadre of non-test 

Group 'D'. The orders for releave of the applicant 

from the said post is after examining the jdstification 

for the retention of the said post or otherwise from 

all angles in the light of the departmental instructions 

and policy, and therefore it is valid and legal. 

5. 	With regard to parC V1(3), I deny the contents 

thereof. I deny that the annlicant was resuming duties 

at 9.00 O'clock night every day. It is submitted that 

the schedule time of attendence was from 10.0 Oclock 

nictht to 6.00 O'clock morning. If the attendance is 

narked at 9 O'clock, it just be at his wish and will. 

4 



I deny that the hw Postmaster compelled the amplicant 

to mention reoorting time as 10 O'clock. The rescri-

bed time of duty was from 10 O'clock night to 6 

O'clock rTorning( Hrs), therforethe auesticn of 

granting over time does not arise. 

It is true that 3tkx neither weekly off nor 

wacres in lieu are pid. The same will 	be calculated 

arid maid now, i 	ii f acThssible. it is submitted that 

the petitioner is not entitled for a regular service 

or time scale of oa.y in view of arguments made earlier 

with regard to para VI(4), T deny the contents 

thereof. It is submitted that tie engagement of the 

ammlicant as a daily wager night cTuard was ona purel 

temporary post subject to review from time to time. 

It is denied that some other employees are to be 

accommodated in the place of the aoplicent. In fact 

the engagement on the said post it found to be not 

justified and therefore it is ordered to be disconti-

nued w.e.f. 1.2.1989. 

With regard to mara Vi(s), I deny the contents 

thereof. I deny that the intention of the department 

to deprive the applicant of benefit of regularisation 

in the time scale of pay to dailywacaer of such a 

longservice. Th.t the daily waaes to be maid to 

persons ema loved on such post were being revised and 

refixed from time to time by Postmaster General, 

Ahmedabd and accordingly are paid. No increment 
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benefits are admissible to the employees paid 

from contingencies. It is further submitted that 

the regular watchmen are the employees of different 

category born on the regularlroved deartmentai 

establishment and the applicant cannot be ecrueted 

with them as such aiwstion of arirlication of 

different yardsticks for the applicant does not arise. 

P. 	 reciard to riara VI(6), it is submitted that 

the apelica nt is a daily wager night guard paid from 

contingencies at flat rates. There were two such posts 

in the whole '1hsana Division, one at Sidhriur and other 

at Kadi. floth these posts stand discontinued as a result 

of review undertaken by the department to e<ar'ine their 

retention or otherwise. The question of maintaining 

seniority list and violation of 'Last come first go 

does not arise as there was only one post of daily,  

wager nieht guard at Sidhpur P.O. and the same is 

discontinued. 

It is denied that no pricr permission of 

competent authority is obtained in this case. In view 

of Director Postal Services, ?ajkot evion memo dt. 

17.6.88, a review was undertaken. I say that the 

respondent o.2 is competent to make such arranqement/ 

engagements on such posts or to discontinue such 

arrangement in lieht of the local situations. Director 

Postal services Rajkot ReiOfl is the controlling 

authority of respondent .o. 2 who was directed, that 

V 
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no such posts should be retained and thus on the streng- 

t of this direction respondent No.2 issued direct.on 

to respondent No. 3 who is the authority to irnplemet 

the orders/instructions/directions from resp. 17.,c,2 

It is denied that the apolicant had reauested 

for the benefit of time scale of ay vide his apolica-

tion cit. 1.9.88. It is submitted that no such anr'liceti-

on anrears tc have beenx received by this offi& so 

far. Further it is also denied that the order,  of 

it is submitted that 
termination followed imrrediatelv but/it is a result 

of review as mci departmental policy. 

It is true that no compensation or notice pay 

is given as no such rocedure is rrescribed to be 

observed for daily rated employees whc are paid from 

cr ntingencIes. 

9. 	¶nith regard to mare VI(7) it is submitted that 

the Police Officer's report aboutrecessity of merma-

nent watchman or enmloyrnent of watchmen in the other 

offices of the state Govt. are not the sole criteria 

to erect a reeular post of watchman. The other matters I 

like retention of cash and valuables overnight, 

arrangements of cash safes and treasury chest, 

resident&1 aiiarters provided in the oremises, cost 

of establishment involved with reference to benefit 

to be 	derived etc. are to be civen due 

weightage. It is submitted that respondent 1'Ce2 recent 

visited the said post office for the inspection and 

had observed that there is no neessi-ty of night 
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watchman. It is therefore denied that there is 

nrcrcsal to 0111 -- e: said most b other 

acer ep1oyee. -icr -ever, it is subitted that £ 

in future em' such mro'csa  1 nay come Un, the right. 

of th anr1icont fr this nost± shall be inretected. 

OVen etheryise tn cther r)oC*S like extra dome rtrnentel 

employees with nature of duty of meeker or runner if 

foun6 vacant in the Sidhmur dub-Division, the 	rlic: nt 

nay amoroaci: resnoindent ho. 2 and hi. s rëcnest for such 

most wouic be considered on rrierit bsis mrov clod 

h€.m s wil?in' and 5i.4fills the condiions for eumlownont 

of such oc5t. 

In view of the f 	s orecinu r  r ran hs, it is clear 

tiet the action of the resnoncTents is in accordunce with 

the rules, instruc ticns nd circulurs of the dome tmert 

ani the emmlicTtion bei.nr devoid of any merits deserves 

to be dismissed. 

Place : 
	 SW 	

loot 

Date 
	 SR.hPDT.0 	:TOiTiCES 

Verificeijon 

, 	 fr/thi( acred 

about 	 wcrkincm as  
, 00 R SUPDT LT i cr:. ¼ 	 E 

1 	t 	of 1  icrci± 	 4CO 

stte apd 	tnet db 	 aim sttd hy ne s tue 
-\ 

to my knowlodse and belief and I believe the same to be trues. 

(° 	 4 

. Metta ' 	 1 



itE Tn CT Ali A 	L\ IISTi-ATi V TIjUAi AT AhiDA.AD 

O.A. NO 514 OF  1989 

1,bjamad iissain Allubhaj Zalori 	 •, Applicant 

Versus 

Union •f india & Ors. 	 •• Respondents 

RJuI N 

j.. I, Shri Mohmad Hussein Allubhai Zalori, applicant 

have gone through the reply filed by the respondents and 
L) 

, -1 
am conversant with the facts of the case and I say that 

the contentions and submissions of the reply are far from 

&t1 	 truth and are denied by me I deny all the contentions and 

submissions of the reply except those,which are specifically 

admitted by me in this rejoinder, 

2. with reference to pare 1 & 2 of the repl, I say that 

it is not true that the application is misconceived and 

not maintainable and deserved to be dismissed. The respondents 

have without reading the application filed this reply 

because the Guestion of linitation etc. does not arise 

in this application. The respondent has made the formal denial 

for the sake of denial only. I reiterate and rely what I 

have stated in my application and it is not true that the 

application is not maintainable. 6o far the contentions of 

service details of the application are concerned, I have 

stated in my application and I reiterate the same. But it is 
not 

not true that there is any po licyto continue Chowkidar/ 

watchman etc. . The c!uestion of appointment without approval 

etc. is irrelevant. The respondent has not produced any 

instruction on which he rely and therefore, I am unable to 

deal with the samer It is not true that there is 44U post 

available vacant to acoomodate the applicant. I say that 

whatever the reason may be for the termination, the respondents 
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are under obligation to follow the procedure of law. 

it is not true that no post is vacant with Sub Division. 

I say that I was and am willing to serve anywhere in the 

state where the respondents give me the emplo1rnerit and 

regularise my services. So far the contention of fulfilling 

the condition for recruitment etc. are concerned, is 

misconceived. I reiterate and rely what I have stated 

in my application. 

With reference to para 3 of the reply, I say that 

it is not true that the post of Watchman was not vacant 

and reiterate that it was vacant sanctioned post and the 

applications were invited and on application of the aplicant 

he was given the job. I do not admit the contention of 

respondent that it is not a regular post and not belonging 

to regular establishment. Following regular recritrrnt 

procedure etc. are irrelevant to decide the present case. 

I say that it is settled law and the Hon 'ble Surame Court 
(fWzh-€& 	-__ 

41 

o directed the respondent department to absorb the 

daily rated employees who have completed 360 days of services. 

The respondents cannot be permitted to deprive the applicant 

of the scale of pay with all allowances payable to Class-IV 

employees of the respondent department. It is not true that 

it is not a termination of services of applicant. Even on 

the ground of discontinuing or abolition of the post, 

the respondents are under obligation to follow the mandatory 

provisions of I.D.  Act, which is aumittedly riot followed 

by the respondents. I reiterate tilltalt and rely what I have 

stated in my application. 

vjth reference to para 4 of the reply, I say that 

the respondent has tried to make misleading.stetement 

because so far the assault is concernd, it was not only 

publihthC newspaper but a complaint was also filed 

by the department before the police authority. 	 .. 3/- 
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The certificate produced by the applicant is issued by the 

immediate officer of the applicant, who is in charge of the 

st Office. It is not true that such certificate cannot be 

issued by the bub Postmaster. I called upon the respondents 

produce such details or instruction, if any, before this 

1-bn 'ble Tribunal. It is not true that the applicant has 

obtained the certificate to take emplo'ment elsewhere. 

It is not true that the judgemen,t of the Hon 'ble Supreme CoULt 

is not applicaale in the case of the aA.plicant. That the 

Ho'ble bupreme court has categorically issued the direction 

that once the emloee rias completea requisite number of 

days, ne cannot be terminated but stould be absorbed. 

Tht my advocate will point ot the jucigement to sup a 	 port 

my case at the time of hearing of the matter. S3 far the 

departmental instructions etc. are concerned, I have stated 

tnat it is not produced before ths Hon 'ble Tribunal and 

if the instructions are contrary to law, it does not empower 

the respondents to terminate services of the applicant. 

. With reference to -are 5 to 7 of the reply, I say that 

it is not true that the applicant was not resuming duties 

at 9.0 O'clock 	*mp**k&% It is not true that the I was 

reporting at 9.o O'clock as per my ish and will. On the 

contrary, I was specifically instructed to remain present 

at Y.o O'clock and I reiterate what I nave stated in ry 

application about my working hours anu duties. It is not 

true that the aplicant is not entitled to get over time. 

I say that till date I am not paid the wages of weekiy off 

thouh the respondent has stated that t will be paid now. 

It is not true that the applicant is not entitled to get 

scale of pa. It is not true that the appointment of the 

applicant was purely temporary and the applicant is not 

terminated to accomodate other persons. There is no material 

placed before the Hon'ble Tribunal to justify the case 
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of the respondents. It is not true that the respondent 

department's intention was&to  deprive the applicant 

of the regularisation etc. It can be seen from the 

conduct itself•  The rbn'ble Supreme Court has stated 

that CaSLal labourers also cannot be deprived of 

Class-l'V employees salary. t is not true that the 

cortingencies aid em1o1ees are not entitled to get 

any incremental oenotits. It is not true that the 

aplicaflt's case cannot be ecuated with the regular 

watchman, performing the duties under the respondent department. 

I reiterate and re1 what I have statec in my application 

pare 6.5. 	 1 

6. bith reference to pare B of the reply, I state 

that tbe reason whatsoever may be,the services of applicant 

cannot he terminated b.y the respondents without following 

mandatory provisions of I.J. Act, 1947.  I reiterate my 

contentions about seniority and principle of 'last come 

first go' etc. I say that Director of vostal Service, akot 

is not the, competent authority to grant permission. 

The contentions of respondents about continuing the employees 

and to terminate their services as per the will and wisn 

of the officers of respondent department are misconceived 

and not maintainable. I reiterate that the services 

of the aplicant cannot be termirtated by the respondents. 

It is not true that the respondents have not received 

the application dt. 1.9.88 made by the applicant and the 
not 

termination order isfollowed immediately bj the respondent 

department. I reiterate that the orner of termination is 

with a view to victimise the applicant because of his 

demand for the better wages. 

7• 	With reference j,,ara 9 of the reply, I say that there 

was no justification for the respondents to abolish or 



ciscontinue the post and to terminate trie servicas of the 

alicant. The respondents are not a private emloyer and 

particularly when the situation and the circumstances and 

in past the result is exporiencea by the responaent deartaent, 

it is necessary to continue the ight Viatchman.it is not 

true that the respondents have right to terminate the 

alicant and the aplication is having no merit and required 

to be dismissed. I sa' that the question of fulfilling the 

condition for employment as a Watchman etc. afe not maintainab'e 

because the applicant is working for such a long eriod 

under the respondents. I sai- that the respondents should be 

directed to regularise the services of the applicant and the 

application is recuired to be allowed with cost as the 

order of termination is void-ab-initio and witlout following 

the provisions of 	 That due tj termination of 

services, the family of the applicant has faced and isfacirig 

great hardship and tferefore, special Cost is also required 

to be granted in favour of the aplicant. I saj that in the 

judgement of the respondent deartment, the Hon 'ble 5ureme 

. 	 Court has categorically stated that to terminate a workman 

and to force him to remain ide is not even in the interest 

ot the coLntry. Looking to overall circumstances, the applica 

tion is required to be allowed with cost. 

VRI Fl CATION 

I, Shr i 

do hereb state and variEd  that what is stated hereinabove is 

true to the best of my knowledge and information and I be lieve 

the same to be true. 

Date : 

Ahmedabad 
 ()Pe) 	k) 	-- 
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IN THE CENTRAL DMINISTRATIV TRIBUNAL AT AHMkDABD 

NI SC. APLICATION tb, - < /199 

IN 

ORIGINA1 	LICATI3N No. 514/1989 

Shri Zbhmad Husseing Allubhai Zalari 	.. 	Applicant. 

v/s. 

The Union of India & Ors1  

TO 

RasponQents 

ALICATION .DR AMNDMLNT 

MAY IT k, -L&AS4 THE HONBLE TRIBUNAL 

1. 	That after paragrah 2. of the application follo.ing 

par ag r ph may be allowed to zRtx1xiR axr flC, 

2 	It is submitted that the services of the applicant 

is terminated vide order dated 31.1.89. A copy of the 

' 	 terminatioi letter is 	annexed and marked as Annexure A2 

to this application. That the said termination dader is 

prima fcie bad in law as it is without compliance with 

the mandatory provisions of Industrial Disputes Act 1947. 

That when the applicant came to know about his termination 

immediately he has approached the I-bn'ble High Court z2W as 

during that period this I-bn'ble Tribunal was not entertaining 

the application of the Casual Labourers of Central Qvt, 

Employees, That thereafter the full bench of this Hon bble 

Tribunal and the High Court has also come to the conclusion 

t:at the Central Ad. Tribunal is the appropriate forum for 
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redressal of the grievances of casual labourers and 

daily wagers of the central government. Therefore the 

applicant has sought permission from the I-Ion ble High 

Court to withdraw the petition. A copy of the order 

of the Hon ble High Court dated 18/10/89 is annexed 

and marked as Annexure A3 to this application and 

therefore immediately the applicant has rroved the 

present adplication before this }bn'ble Tribunal 

Date: 

Ahmedabad 
. . . . . . . . . . . . . .. 

Fti$dbYMT 
dvocae tot ?ett 

Wtb seCGfl 	 .. 
JnO1 

©thet st 

/ 	
y.Re(tT G.A1T.(J) 

Abad S* 

IL 



-: 	VERI Fl CATI ON 

c>1Lir 
I, Shri /fl Fl. 	 adult, resident 

of has gone through the pp1ication and do hereby 

verify tht the contents of pars 1 to 12 are ture 

to my perona1 knowaedge and paras 1 to 12 believed 

to be true on legal advice ana that I have not 

suppressed any material facts. 

Date : 

Ahmedabad. 
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CHIGIiL APPLICATICN 11 o. 514 p 1989 

1. pnion of India 

Notice to be served through 

The post aster general 

(Gujarat Circ) • 
The Tr. updt. of post ffices, 

ehsana pivision, 

Nehs an a. 

3. The Tub-post aster 
rM  post Office, 

Siddnpur. 

4 

.. Applicants 

(erg. hespondents) 

Vs. 

Shri 1.ohrnad Pussain Ailubhai. Zalori, 

Navavas, Opposite post Office, 

Tiddhpur - 384 151. 	 F?espondent 

( erg. Applicant ) 

application for extension of time 

for compliance of the orer passed 

in C.AJTO.514 of 1989. 

The applicants (org.respondentts) abovenamed 

most respectfully begs to suomnit as under: 

1. 	That the aforesaid Original ApDlication .[To.514 of 

1989 came x1a to be disposed of by this Hontble Tribunal 

vide its judgment and cider dated 9.6.1993 by quasriing 

and setting aside the order Annexure-A2 dated 31st 
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January, 1989. consequentlY the present applicants( 

(org.respondents) were directed to reinstate the a 

appli can t-pre sent respondent including backwages, 

The direction regarding reinstatemai t was to be 

carried out within one month from the date of receipt 

of the order and direction regarding backwages ra 

required to be carried out within a period of 3 months 

from the date of receipt of the order. 

2. 	The applicants submit tiaat copy of the said 

judgment and order dated 9.6.1993 was ready on 

12.7. 1993 and the same was forwarded to tIe respondent-

Department by the Counsel on 16.7. 1993 and it was 

thereafter forwarded to t1E concerned authority, for 

taking appropriate decision 	±xak& regarding 

compliance of the directions contained in the afore- 

said judgment and to give necessary sanction for 

complying with the said decision. 

3. 	It is submitted that the decision of the 

said higher authority is not yet received and that 

the same is likely to take some more time. The 

applicants submit that tne,y are likely to take some 

more time for interdepartfflefltal consultation for 

taking a decision. Under the circurastaxlCes it is 

therefore, appropriate that the time granted by this 

onourable Tribunal far compliance of the directions 

contained in the aforesaid order dated 9.6.1993 is 

reired to be extended. 	t is further spbmitted 

that the applicant has already been reinstated and 
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/ only the question of backwaes remains and tkt ±kx  

time granted by this onourable Tribunal is very short 

(tand that the same is required to be extended in the 

interest of justice. 

4. 	The applicants therefcu'e, pray that this 

Fonourable Tribunal be pleased: 

(A) 	to extend the time limit for complying 

with the directions contained in the order 

dated 9.6.1993 passed by this Fionourable 

Tribunal in (Driginal Application o.514 

of 199 by the period of three months; 

(13) 	to grant such other and further relief 

as may be deemed j.st and proper. 

Abmedabad, 

Dt.t_10_1993. 

d rOSI 
AHESANA ON, MAHES$A384' 

Yen fi cation 

I, 	 - 	 CI 1 / i 

x working as S,L? , ç /c/= /5F i'. with applicant 
jY7?'5 -?- 

do.L__herein, do hereby verify and state that what 

is stated above is true to my knowledge, information 

and belief' and I believe the sane to be true. I have 

not suppressed any material facts. 

Ahmedabad, 

,;,t-~) -10-1993. \Wc (~ -, ~-(- - 

1, 
S 	nryr, OF ?OST OFFE 

'ic t), M,EsAM-400; 
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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL 	7 
AHMEDABAD BENCH 

O.A.No. 514 OF 1989. 

DATE OF DECISION 9.6.1993. 

Shri MOhrUad Hussain Allubbal ZaipriPetitiofler 

Mr. P.H. Pathak, 	 Advocate for the Petitioner(k 

Versus 	 - 

Union of India 	 - Respondent 

Mr. Akil Kureshi. 	-- 	 Advocate for the Respondcnt(s) 

CORAM: 

The Hon'ble Mr. R.C.Bhatt, Judicial Member. 

U 	I'b1e Mi, M.R.]Kolhatkar, Admi.  Member. 
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Shri Mohmad Hussain Al1ubai Zalori, 	 / ( 
Wavavas, Opposite Post Office, 	 - 
Sidhhpur - 384 151. 	 .... Appliant.\ 

(Advocate; Mr. P.H. Pathak) 

Versus. 

Union of India 
Notice to be served through 
The Post Master General 
(Gujarat Circle) 
Ashram Road, Ahmedabad. 

The Sr.Supdnt. of Post Office, 
Mehsana Division, 

- 	 Mehsana. 

The Sub-Post Master, 
Post Office, 
S idhhpur. 	 •.... Re s pon dents. 

(Advocate: Mr. Akil Kureshi) 

ORAL ORR 

OA.No, 514 OF 1989 

Date; 9.6.1993. 

Per: Hon'ble Mr. R.00Bhatt, Judicial Member. 

Heard Mr. P.H. Pathak, learned advocate for 

the applicant and Mr. Akil Kureshi, learned advocate 

for the respondents. 

2. 	The applicant, a da1y wager Night Watchmen 

under the respondent No.3, 	filed this application 

under section 19 of the Administtative Tribunals Act, 

1985, for a declaration that the impugned order 

Annexure A-2 dated 31st January,1989 passed by the 

respondent No.3 termInating the services of the 

applicant as illegal,invalid and the respondents be 

directed to reinstate the applicant on his original 

post with full backwages and continuity of service. 



3. 	The fact that the applicant was serving as 

ntçjht w'ttchmen under the respondent No.3 from 26th 

November, 1984 to 31st January, 1989 is not in dispute 

as stated by both the learned advocates before us at 

the time of hearing of this appli.cation. The 

applicant has been terminated by the impugned order 

Annexure A-2 on the ground that as per the order of 

Senior superintendent, Mebsana, the watchnien on the 

contingecy post should not be engaged from let 

February1  1989 without the previous sanction of DPS 

and hence the applicant was directed not to rese 

duty ti 1. the approval was given by Sr. Superintendent. 

The app cant has averred in the application. that the 

teradna, ton of his services by this order dated 

31st Ja tary,1989 was in clear violation of the 

mandatc provision of Section 25F of the I.D. Act#  

1947 and hence the same deserves to be quashed and 

set agi . The applicant hs averred in the 

application that he has produced the certificate dated 

11th Aucust, 1988 Annexure A regarding his satisfactory 

work. The applicant has averred in the application 

that the reason for termination of the services of 

the applicant can not be accepted; He had also made 

representation Annexure A-2. 

4. 	The respondents in the reply have not diLeputed 

that the applicant had served uptO 313t August,1989 

as a daily wager. The contenUon of the respondents 



as found in the reply is that the applicant', post a 

not on the approved author ised post and the post was 

created temporarily in view of continued communal nc 
is. 

in the kAtan during the year 1984. It is contended tL 
AL 

the impugned order can not be termed as termination c 

services of the applicant. It is contended that on t 

release of the applicant the post of night guard etar 

discontinued/abolished as no further retention was 

considered necessary in view of the departmental poli 

The applicant has filed rejoinder controverti 

all the contentions taken by the respondents in their 

reply. 

It is not in dispute that the applicant is'a 

worknn' and the respondents 'an industry' under the 

provisions of I.D. Act. It is not in dispute before t: 

that the applicant had put more than ii 240 days of 

work before he was terminated by the impugned order 

Mnexure A2 dated 31st January, 1989. The contention 

of the respondents that the impugned order was not a 

termination order can not be accepted because reading 

that order, it is clear that the applicant was ascé 

not to res ume the duty which is in substance 

termination order. The respondents were bound to foil. 

the mandatory provisiOn of Section 25F of the I.D.Act 

before terminating the services of the applicant which 

is admittedly follced in this case. We have perused 



the records and heard the learnad a cate5of the 

parties. The action of the respondents in terminating 
Q>;g ftLtw._L 

the services of the ap,licant 	not to resume duty 

as per order Annexure A-2 dated 31st January, 1989 
Qr 
*'ni-t to 3etrencl-*nent which is not legal as the 

mandatory provision of Section 25P of the I.D. Act is 

not followed. Hence in our opinion the said order is 

illegal and it is quashed and the respondents are 

directed to reinstate the applicant in his original 

post with full backwages. Herxe we pass the folling 

order g 

- 	 ORDRR 

The aljcation is allowed. The impugned 

order dated 31st January, 1989 vide Annexure A2 passed 

by the respondent No0 3 is quashed and set aside and 

the respondents are directed to reinstate the applicani 

in service with full. backwages and continuity of 

service. The respondents are directed to reinstate 

.he applicant within one month from the date of the 

r
r 

receipt of the order of this Tribunal and to pay 

full backwages within three months from the receipt 

of the order of this Tribunal. The applicant to file 

an affidavit before the respondents, if he has made 

any gainful earning during this period. The 

application is disposed of accordingly with no cJ.er  
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as to costs. The applicant at liberty to make 

represtation to the concerned r e s ponde rita for 

regulerisation of his services and the concerned 

respondents then to dispose of the representation 

if..made, according to rules. 

Sd/- 
(1i.R .Ko1hatkr) 

Member (A) 

Sd/- 
(R .c. Bhatt) 
Member U) 
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