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TR IN THE CENTRAL ADMINISTRATIVE TRl#UNAI.
' AHMEDABAD BENCH
O.A.No. 505 OF 1989,
A Dok
DATE OF pEciSION ; 14th &uly, 1992,
Shri Baldev Shamji, Petitioner
Mr. B.B. Gogia, Advocate for the Petitioner(s)
‘ “Versus
’ Union of India & Ors, Respondents
Mr. B.R. Kyada, Advocate for the Respondent(s)

3

CORAM :

The Hon’ble Mr. N.V. Krishnan, Vice Chairman.

' The Hon’ble Mr. R.C. Bhatt, Judicial Member.

1. Whether Reporters of local papers may be allowed to see the Judgement ? d

2. To be referred to the Reporter or not{ »

3. Whether their Lordships wish to see the fair copy of the Judgement § 7

4. Whether it needs to be circulated to other Benches of the Tribunal ? *
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Shri Baldev Shamji,

Hindu, Adult, Aged about 41 years,

Occupation: Service,

Seri No.l14, Nr.Kotak Soda Centre,

Popat Para,

Ra jkot. o '8 o8 wie Applicant.

(Advocate: Mr. B.B.Gogia)
Versus.

1) Union of India,
through: General Manager,
Western Railway,
Churchgate, Bombay-400 020,

2) Dy.Chief Engineer(Construction),
VOP Project,
2nd Floor, BG Station Building,
Western Railday,
Ahmedabad - 380 002,

3) Divisional Railway Manager,
Western Railway,
Rajkot. esecee Respondents.

(Advocate: Mr. B.R.Kyada)

ORAL ORDER

O.A.No. 505 OF 1989

Date: 14th July,1992.

Per: Hon'ble Mr., N.V. Krishnan, Vice Chairman.

The applicant)Baldev Shamji)was working as a
casual carpenter on the construction side when)by the
Annexure A-2 order dated 27.6.1989 of the Executive
Engineer (Construction), Western Railway, Jamnagar,
he. was appointed as Carpenter against 40% construction
reserve post;h and posted under PWI(C)
Bhavnaga{)subject to certain conditions mentioned
therein. Subsequentl%/by the Annexure A-3 proceedings
dated 17.8.1989 of the PWI(C) Bhavnagar addressed to

the Deputy Chief Engineer (Construction) at

C‘hitorgarh7 the applicant was relieved from Rajkot
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posted to Chittorgarh ’
and / in terms of memorandum dated 9.8.1989 of the

Executive Engineer (Construction) Jamnagar referred

with
to therein. While the applicant complied/Annexure

A=3, relief order, he)at the same timé)sent

Annexure A-5 letter dated 25.2.1989 to the Assistant
Engineer (Construction) Western Railway, Rajkot

protesting against Annexure A-3 transfer order.

with
2. Being dissatisfied/this transfer he has

come up to this Tribunal seeking the following
reliefs:

“(é) The respondents may please be directed
to absorb the applicant as Carpenter-
Artisan - on Rajkot Division in
accordance with seniority list prepared
by the Construction Organisation and. seht
to Rajkot Division and on basis off &cheme
of Railway Board as approved by the
honourable Supreme Court of India in
Inderpal Yadav's case.

(b) The orders vide Annexures A/1 and A/3 may
kindly be quashed directing the respon-
dents to post the applicant at Rajkot or
at any place on the geographical jurisdi-
ction of Rajkot Division."

3. The respondents have filed a reply

contesting this application on many grounds.

4, When the matter came up today arguments of
counsel for both side were heard. It was pointed out
to the learned counsel for the applicant that/though
he claims that there are six vacancies of carpenters
in the Rajkot Division Open Line as mentioned by him

. he
in para 4.6 of his application and though/claims that
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he was entitled to be absorbed against o these
post, he has not made any representation in this behalf
and he has not even established his relative seniority
for his absorption. The learned counsel for the
respondents, however, contends that, even on merits,
the applicant is not entitled to be absorbed against
the vacancy, if any, of the post of carpenter in the

open line in the Rajkot Division.

5. As it was felt to be better if a proper application

is made and considered by the respondents, the learned

counsel for the applicant sought permission to withdraw
U L

this applicaticn and/given permission to file a

detailed representation to the Divisional Railway Manager

Rajkot, Respondent No.3, requesting him for a detailed

consideration of his claims for absorption as a

carpenter in the open line in the Rajkot Division.

6. In the circumstances while granting permission
to the applicant to withdraw this application, we issue

the following further directions:

(1) The applicant may, within four weeks from
the date of receipt of this ordes prefer a
detailed representation to the third

S

respondent Eyaking his claim for absorption
against the post of carpenter and if such a
representation is received, the third

respondent is directed to consider it in all

aspects and dispose it of in accordance with

KL’ law, within four months from the date of
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receipt of such representatiocn. n case the
third respondent finds merit in the

representation he may issue such orders in

accordance with law as may be appropriate.

The application is disposed of as above. There

will be no orders as tc costs.

K Qo .
| v e
. (R.C+Bhatt) (N.V.Krishnan)
Member (J) Vice Chairman
‘ /
oA
i ‘vtcx:"
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BEFTORE CENTRAL ADMIWISTRATIVE TRIBUJAL

AH TDABAD
CRIGINAL APSLICATICN NO:s <o «  -/89 ]

Shri Baldev S5 hamji,

Hindu, Adult, Aged about 41 vye~rs,
Occupation: Service

Seri Wo 14, Nr.Kotak Soda Centre,

Popat Para,

RAJKCT ¢ APPLICANT
Xk.ﬁké§§XXXxBkaMF was werking
under PWI(C) RJIT, Weste rn Railway
but present woking under
T0W(C)Chitorgarh
Versus
1) Union of Indis
. Throughs General Manager,
’ Wastern Railwavy,
- Churchgate,
BOMBAY ..400 020
2. Dv.Chief ?qawﬁcer(uoqctrlﬂtwmn),
VOP Project,
. @ 2nd Floor, BG Station Building,
, Westem R=ilway,
AHMEDABAD -~ 330 002
3. Divisional Reilway Manasger,
Western Railway,
RAJXOT s RESPOIDENTS

calzrs of the order against which the apnlicaticn

» i) Order Wos s 1) E/615/1/33(Project)
s 2) PWI/C/E.340/1
: ii) Date : 1) 12.1.1989
: 2) 17.8.1989
iii) Passed by : 1) DRM(E)RJT
: 2) PWI(C)BVP @& RAJKO

Advising Const.officials by DRM(E)RJT
that vacancies did not exist to
accommodate the personnel in the Const,
in the divisicon in the event of their
being ordered for transfer to Division

iv) Sibject in brief

Relieving the avplicant on transfer
to Dy.CE(S&C) KCP at COR.

a0 S5 &% a0 a0 ae b 8%

2e Jurisdicticn of the Tribunal

The applicant declares that the subject matter of the

order against which he wants redressal is within the juris-

dictior of the Tribunal.

....aoZ.




3. Limitation

The applicant further declares that the apnlicatic

is within the limitaticn vericd »rescribed in section 21 o

the Administrative Tribunals Act, 1985.

4. FTacts of the case

i) The applicant begs to submit that he was emploved in
Viramgam-Ckha-Porbandar Conversion Project in the S&C Deptt.
at Rajk ot as Carpenter in the year 1279 or so. That his
services were terminate’ We.eef, 16.3.1082. Agdrieved by the
same he had filed Req.Civil Suit No,.264 of 1982 in the
C ivil Court, Rajkot. The said suit stood transferred to

.
this honourable Tribunal as TA No.1251 of 1985. The said
matter was allowed on 15.4.1987 by judgement cuashing the
terminaticn notice date” 6.3.1982 w.e.fe 16,3.1982 directing
the resnondents Raillway Admin‘stration to reiastate the
vetitioner with back wages. In this way the applicant is

continiously working as Chrpenter since 1979 in Railways.

ii) The Railway Board had prepared a schame in the vear
1986 on the basis of Supreme Court judgement in Inderpal
Yadav's case to absorb all casual labourers on Divisions by
preparing their seniority list in relation to the Division.
The abscrovtion is also decided and directed to be done on
scientific methods. Relevant extracts of the directions by
Honourable Supreme Court of India reported in 1085(2) SLJ
page 58 in WP Nos.%% 147, 320-59, 454, 4335-4434 of 1983

is as unders -

"3, The relevant portions of the scheme read as under:-

51 As a result of such deliberations, the Ministry of Railwayse
have now decided in principle theat casual labour employed
on projects (als» kiown as project casual labour) may be
treated as temporary on completicn of 360 davs of continuous
employment. The Ministry have decided further as undert-

a3) These orders will cover:
1) Casual labours on projects who are in service as on l.1.84
and

ii)Casual labour on projects , who thouch not in service on
1411984 had been in service cn Railwavs earlier and ha

already comovleted the above vprescribed period (3567 days)
of continuois employment or will complete the said Dregcrlbed

period of continuous emvloyment on re-engagement in future,"
Accordingly the constructicon organisatir-n had fumished a list
of ® Artisan staff but assioned seniority on Rajkot Divisicn,
A list of these artisan staff numbering 135 belonging to
various categories was furnished tcoc DRM Rajkot and the seniorit
of these casual labours was notified vide DRM(E)RJIT's No.

E/615/1/83(Project) dt.25.9.1987. The apolicant is neither

supplied with copy of such list nor is informed of the same,
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No.5/515/1/83(Froject) dated 12.1.1989, CoOpy of the same is

2

®

but has come tc know of this sen

ority list from DRM(E)RIT's
o

anneved herewith as Annexure A/1. The resoo ndents are ca le

upon to produce the seniorityv list of Artisan Staff and all
other connecting pavers as mentioned above. The honourable

Tribunal is also recuested to direct the.resoondents to

{63

produce the same.

iv) Though Rajkot Division is under obligatimm to absorb such

i h? . 3 i

artisan staf® in accordance with the abcve referre!

. TERg )

turned Aown the proposal and action of construction organisation
S

as is evident from Anaexure A/1,
v) Annesure A/1 shows total mmEmR number of artisan staff
belonging various categories is 135. There are categories viz.

i
Carpenter, Black Smiths, Mascns etce In Engineering Depart-
R is divided in
i+s three wings, firstly Permaneat Way Inspector, secondly
Inspector of works and third Bridge Inspectors. Inspectors cof
all these 3 wings are having Artisan Staff. Every category viz.

Carpenter or as the case may be in every such wing is a

vi) 8o far Carpenters {category with which apolicant is
concemned or is relevant) are verv few in +he list supnlied
by Construction organisation to Rajkot Division, which
respondents are called upon to disclose. Against this, the

posts of Carpenters vacant are as given belows:
1) C&W Rajkot 03 Vacancies
2) PWI THAY : 01 Vacancies
3) BEngg. Deptt 02 Vacancie s

vii) In Rajkot Division it is not difficult to absorb
n

O
3
{0)]
o))
]
l_J-
n
)]
t
3
L]

i
the apvlicant and other carpenters of mnstructis

1 a6t to absorb suich staff by

The refus

)]
A

Aanexure A/1 is based upon wrong reasons. The ssaid decision
A/l is nct bonafide. It is arbitrary and malafide with
intention to keep away permanently such construction staff from
being absorbed in open line in defience with scheme of Railway

Board and judgement of Honcurable Supreme Court of India. B 4

Q

the respondents disnute with this, thev may produce on oath
he number of posts fallen vacant in the cateqgory of Carpenter
from the date of issue of orders by the Rallway Board after

the delivery of the above judgement by the Hon'ble Supreme

Court and give details of the posts of Carpenters filled .

000004‘.




A/2

A/3

a/5
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ii) The aonlicant is meanwhile posted against 40% Cons

<

i
eserve post as Carpenter in time scale Rs.?SO—lSOO(RP) or

R
temporary basis. Cooy of the order-memo dated 29, Fe 1989

1s anneved herewith as annexure A/2,

ix) The apnlicant is ordered to be trensferred and report
to Dy CE(S%C)XCP at Xota (Chitorgarh) in terms cof PWI(C)Bhav=-
t Rajkot's No.PII/CE/340/1 dated 17.8.198¢, which

is annexed herewith as Aanexure 3/3. The said order is

nagar Para a

manifestly illegal and without jurisdiction. Casual labourers

are not liable to be trensferred in view of »xxm rule Wo.2501
(a) Chapter XXV of Indian Reilwav Establishment Mandal, which

reads as under: -

r refers to labour whose employment is
intermittent, sooradic or extends over

iods. Labour of this kind is normally

, from the nearest available mirce. It is

not liable to transfer, and the conditions applicable
to nmermanent and temporary staff do not apply to
sach =ka labour.”

z
X © ( edliro
ho‘qm,lrﬂb le B chh of CAT in O** Mo, 1 \’ﬁg& nf) gflé

s
v e de (- (6%
ice lj ﬂt c~Q111 Tahourers transfers are w1ﬂuout jurisdicticn,

the reasons -grounds stated in the judgement. Copy of the

Fete

judgement is annexed herewith as Annexure A/4. The opresent

anolicant alsc reliesiupon the same. The applicant was relieved
WePeFfa 17.8.1989 i,e. immediatelv on the issue of A/4, he had

no option but to carry out the same under protest. The
applicant thus has carried out the transfer reserving his

richt to disnute the same in terms of his application dated

224841989, copy of the same is annexed herewith as Annoxure A/5.

3

his application was received by AEN/C/RJIT and PWI(C)RJT. The
postal acknowledgements together with receipt are annexed

herewith cumulatively as Annexure A/6

%)} The avolicant submits that he belongs to ST community and
reservaticn is also available to him for posting in the Open
Line. The resvondents mav kindly be ordered to produce details
of postings done from ST communities as Carpenters on the

Rajkot Division from the date of delivery of the judgement by
the honoura»le Supreme Court/date of issue of instructions based

on the judgement cof the Supreme Court, by the Railway Board.

T2 S N

5. _Grounds for relief with legal provisions

Dlv1°10n) in accordaqoo with the seniority list pr?pared by

ri
the Construction Deptt. and sent to Rajkot Dividon,
ii) The aopplicant has a right to be absorbed in view of the
scheme prepared by the Railway Zoard and as approved by the

Supreme Court of India in Inderpal Yadav's case reported in
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; 1082(2)5LJ Pace 58 Supreme Court - WP Nos. 147,
320-59, 454, 4335-4434 of 1983, .

iii) The 2pplicant is not liable to be transferred as per

Rule No.2501(a)Chanter XXV of Indian Railv ay Establish-

&

ment Manual.

6. Retails of the remedies exhausted,

The avplicant begs to submit that he has no remedy
available as per the statutory rules of the respondent dentt.
excent aporoaching this honourable Tribunal for the redressal
of his grievances.

7. Matters not previously filed or pending with anv other
courkt,

The anplicant further declares that he had not previouasly
£iled anv apnlication, writ petition or suit regarding the
matter in resvect of which this application has been made,
before any court or any other authority or any other Bench of
the Tribunal nor any sich application, writ petition or suit |

, is pending before any of them.
.
‘ L//V 8. Reliefs sought
A) The resno-ndents may please be directed to absorb

the aonlicant as Carpenter - Artisan - on Rajkot

Division in accordance with seniority list prepared

by the Constriuction Organisation and sent to Rajkot

Division and con basis of Schene of Reilway Board as

45 avproved by the honourable Supreme Court of India in

Inderpal Yadav's c=ase,

B) The orders vide Annexures A /1 »nd A /3 may kindly be
quashed directing the resnondents to post the anplicant at

Rajkot or at any place on the ceographical jurisdi-

ction of Rajkot Division.

c) Any other relief or reliefs as deemed just and proper
in the circumstaces cf the case mav sl be granted.
" D) Cost of this petition be awarded tc the applicant from
. the resocndentse.
) ; .
9, Interim order, if any praved £ors
NIL
® 0 ® 8 00 O6
ML e (8 S  , LY 3 e et J
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10. In the event cf application being sent by registered p
it mar be stated whether the arnlicant desires to -have oral
hearing at the admusglon stage and if sc, he shall attach ax
self-addressed Post Card or Inland Letter, at which intimation
regarding the drte of hearing could be sent to him.

NCT APPLICABLE,
11le. Particulars of Bostal Order filed in respect of the

Annlication fee,
al Order(s) :@ 287077
st C

Machi /ZQgéq/ ¢24}“
169 5
Al Ll

1) Number of Indian Pos

2) Name of the issuin

Q
0
D
*e

E L]

P i
3) Date of issue of Postal Order(s)
1

4) Post Cffice at which payable

e

12 List of enclosures
1) Postal Order as per details in para 11l.
2) Vakalatnama

3) Covies of amexures from A/1 to A/6

VERITICATICH

I, Baldev Shamji, son of late Shri Shamji aged about
41 vears working as Carventer under Dy.,Chief Eng yineer(s&C)
KCP - Chitorgarh, resident of Rajkot do hereby verify that
the contents of nar=s from 1 to 3 and 6 to 12 are true to
my personal knowledge and paras 4 to 5 believed to be true on

legal advice and that I have not suppressed any materizl £fact.

Rajkot/Ahmedabad

pates [4/9] ¥ AT RN

(APPLICANT)

Th ro |_1q-h= M .——"/) q
Shri B.B.Gogia, —
Advocate,

RAJKOT

' mwmmwggfﬁﬁﬁ

Learned Advocate fo Fetitioners

with second set &. - D SpHT RS
aopies capy ved/not served 1o

other side

ol g e

A'bxo Beuck
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Ho ./ M A, BM0/), " 'Ol'l',!.«,'n!' the Bxequtive
_ ' ' ‘ ' Ensimg}-(Construction)- T\

MEMORANDUM, Wwestern Ralluay,Jamnagar

_ : ‘ x Dtdi‘-? @6/1989. ' 3/

wUB:.Posting -of artisan staff against 40% constrystion Reserve

post - Survey and construction Department,
: 75

) ~ | R/ Y
hidfs LDy, G C)We AUI's No,,891/4/ 401 (L) dated.OS/&?./lSSB. =
This office Megno.No.of even, .dated.19-6-198%. -

@ o - w

In supersession to this officememorandum under reference,shri Baldev
Shamji carpenter T.6. gcalg Rs.950-1600(HP) working on this unit is
appointed as carpepfer scale R+.950-1500(RP) against 40% construction
. Reserve post of- ¢ _enter%nd posted/ under PWL(C)Bhavnagar.

This orders are subject ,t° the following cogditions:-

1. This is a floating 'post and he can be transferred any wheré in
Survey and constmction Bepartment. ‘

2. Bis appointment 4ll be purely temporary and liable to be termina ted
immediately withwt any notice, - -k

3. His appointment 4 subjeat to production of birth evidence and Cast
evidence (SC/ST), . | e Y : (_

4. His appointment Zatnst eonstruction reserve posts is purely’on provs
sional basis and'¢ill not confer upon him any right to be permanently
absorbed against ;his post, This will also not mean that he 'is on
approved panel of the screened casual labgurers,

5. He 1s requecsted t. withdraw the special eflvil application if filed

by you in the cout of Gujarat/Centra. Administrative tribunal,

Ahmedabad againgt retrenchment/shifting as casual labsur as he is

being appointed nuy as esppenter ,he 1s on congdfuctitn Keserve b

post and ¢surt'sg Xders sabpitted to this offide, :

He wiil have to certify that he is not having more than one wife,

In case he 15 on the panel for absorption of Class,IV staff or any

other category of ppen line, your name will beigot delated from the

panel if je acCepf" the appointment agains® 40% ,fconstruction reserve
osts, : .

8. Ii)ie shou#d note thit after his appointment agaid:t construction
Reserve post his e from the senlority list of casual labours will |
be struck off and he will have no right to claillm for re-appointment
as casual labour and for any benefit of service rendered by you as
casual labour undgr any gircumstances whatsoever,

~ M

g A
" | KEN(C)J AM.
cf- (1) -Cb(S&C)?gG. "ipr information. )
2) DY, CB(C)W,ADE, ~« S T A T R Py e s
((3)) DY.GE(S&CYﬁ;-:@ CORN TN TN R A=
(4) AEN(C)RIT, A~ w7 T !
(S)PWIéJ)BVP‘. S Wi .
r’/(’6) P aASEe, '
(?) E&lployee conqgrned,,s/
. .
: ' . H:,e\{/
» %;)m.

7\
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

b7
O.A. NO. ag per shest nl%gchld. h
. NO.
DATE OF DECISION _ 30-1-1987.
ARs per sheest attached., Petitioner
{
: As pcr shect attached. Advocate for the Pt‘tlkonol(ﬂ
Versus
per eheet attached. Respondent
E ]
s per sheet Bt__taCthL_"a_Advocate for the Respondent(s)
3
‘+= Hon'ble Mr. P.H. TRIVEDI, VICE CHAIRMAN,
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or/1/86, oA/38/86, OR/41/86, DA/203/86, OAR/274/86,

DA/287/86, DA/306/86, DA/308/86, DA/309/86, DA/336/86
OA/339/86, 0A/344/86, OA/348/86, 0DA/362/86, DA/370/86,
OA/375/86, OA/392/86, DA/397/86, OA/447/86, DA/448/8B6,
DA/466/86, DA/440/86, OR/441/86, DA/442/86, TA/185/86.

JUDGMENT

Data: 30-1f1955.
per: Hon'ble Pr. P.H. Trivedi, Vice Chairman.
1. Us heerd @ bstch of cesses together in
which Cesusl Leboursres have besn transferred
by one way T another by the raspondents. As
c&mmon questions of lay and facts ;ro involved,
learned sdvocates made joint submissions on
such questions. While in soms cases learned
edvocetes made submissions regerding indlviddal
ceses, in @ number of other cases learned
advocates from botﬁsidss estated that, their

cese was set out in the raspectivb spplications

“Arepliss and in some ceses rejoinders and needed

)

/

_“/fjno further srguments to be made by them.

~ "/ /
..’ﬁ// 2/-. Ou¥ sttention vas pointedly drawn to the

decieion in 1985 SCC (L & S) 526 in which the
suprems Court after examining the scheme

prepared for absorbing csesusl lsbour hed directed

as llows:-

onddo eveld violation of Article, 14, the

. acinﬁ¥{?\i and equitesble way of implementing

{s for the Railway Administration
to pggpéf , 8 list of project cesual lsbour

ith rence to each division of sach railuay

A
\A}i M XQ“/’

Sﬁﬁ’ihon stert sbsorbing those vith the longest
service. If in the process any ead justments ars
necessery, the same pust be done. 1IN giving
this direction, ve are considerably {influencesd
by the stetutory recognition of a principle

/Contd...2/
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vell knﬁun fn industriel jurisprudence thsat

the men with longest service shall have priority
over thoss who have joined later on. In ether
vords, the principle ef lest come first go or

to reverss it first come last go as snuncisted
{n Section 25-G of the Industrial Disputes Act,

1987 has been accepted. Ue direct sccordingly"®

This wvas further claerified by the Court's

order bdn 11th August, 1966 as follouvs:

R IVTRRAY F T SR ]

"Jg are of the viev that the Schem-

{ )'ﬂ"

preparesd by-the Railwvays aotiing out the liat

Ay e b hiad 2

of project cesusl labour with reference to each

t

department in each Division and also in reyard

mfﬂ?ﬁ%\gto each category, namely, skilled, semi-ckilled
iRl NN ntd. /
“;/’f agd unskilled, is incompliasnce with the

j&dqmant and order dated 18-4-'85 given by
Tk ;tﬁgu Court and that absorption of these with
‘;gh; longest service be made in accordance with
such 1list., PMr, Krishnamurthy Iyer states that
this process will be completed within two months
from today. The matter is disposed of in these
terms®,

In a case DA/41/86 it was represented by
the respondent that such list are being prepared
36d vill be finalised by the end of October,
1986, We, however, were informed that this was
proving @ difficult exercise and was not yet
completed, although, the respondents had issuad'
instructiona te their offices to proceed with

the task vigourasly.

/Contd....3/




3/-=. Ths cases bsfore us invelve transfer eof

1t 3 12

Cssual Labours from one division to another.,

In soms cases vi;. 0A/440/86, DA/306/86,
TA/185/86,.ima SCA/515/82, 0OA/309/86, DA/308/86,
0A/274/86, OA/203/86, DA/442/86, 0A/348/86,
0A/38/86, DA/441/86 en which reply has b;an
filed, thers are simple relieving orders
alonguwith transfer with the issus of Railway
Pass. 4 i
In some othesr ceses in which reply has |
been filed vig. 0A/36/86, OA/41/86 transfer ‘
have been ordered without issus of Railwvay
pass,
In one case DA/362/86 the applicant is
vent on transfer to Jeipur Division from
Bhavnagar Division, but he has produced &
letter from Exscutive Engineer, Jeipur thet
there is no requiremsnt of labour there and
has been returned. ' In some other cases viz.
0A/1/86 and OA/297/86 the applicants had to
return from the Division to which they wvere

transferred but thay vere not absorbed or

given smployment in the eriginating division.
The applicants are aggrieved because in the
case of Casual Labours, such transfers involve
considerable hardship., In OA/1/86 and DA/297/86
spouses are separated as one of them is
transferred and other is not. In & number of
cases the originating division strike off
their name, on transfer end they 1533 their
.c]aim regarding any offer of employment in

the originating division as and when such

vork is likely to bes availeble. Besides,

some of them sre further sggrieved because

/Contd....4/
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Jhile they lose their clesims for such
.mploymént in the originating division in
which they sre sufficinntly‘.onior, they

have to start from the bottom in the divieion
{n which they are transferred and 8 number <
of them become 8 floating labour force since
after some time they 8are forced to leave

thet division when they are rendered surplus,
they being at the bottom of the list. They
have claimed that in effect this is termination
of their service without paymsnt of a&ny
retrenchment compensation er notice. ON

their part ohs raspondents contend that Casual
labour is not 8 regulaear gmployes and inspite

of their best endeavours the respcndaents are

in a position to offer them gmplnyment in
’; iginal division when projects are

i A
:! comp}é?ed. Instead of causing misery by
] )

% > o
g terminating their services 8S the

I tndagts ere entitled to do, they of fer

Ml
them another gmployment in anmother division

on humanitarian considarations and give them

railway passés for travelling but they cannot ’i'
protect the seniority in the newvw division

nor guarantee that they vill not have to
‘Purther move from there when work 1is completed
in that division also. 5o far as the
preparetion of the geniority list is concernsd
the respondents have pleaded that the unit
with refersnce to uhicﬁthe sanicrity list is
to be prepared is in doubt since their lists
are projectuise and the division &ars not
coterminus, some times the projects traverse

more than one division and often more than 8

/Contd...S/
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number of projects have been teken up in o
single division.

' 4/-. The first and formost question to be
decided is whether qa.u-l labour is lisble to
tfanuror and if so under vhat conditions ?

In rule 2501 ef Indian Railway Establishment
manual it is provided 83 follows:-

Defination:~-

"Casual labour refers to labour whose
nmploymentlia sgasonal, intermittent,
sporadic er saxtends over short periods..
Labour of this kind is normally
recruited from the nearest availabls
source., It is not lisble ta transfer,
and the conditions applicabla to
permanent and temporary staff do not
apply to such labour®.’

In Roberl D'souza's case in Civil Appeal

No:1613/1979 it has been- held "The definition

slor casuml lebour extracted by us sbove clearly

i{ndicates that persons belonging to casual

lsbour is not liable to transfer®". As long

es the petitioners are Casual labour, transfer
does not become & incident or condition of
their service and the respondents is not
sntitled to force such transfers on tRe
petitioners.
5/-. The second question {s whether the
raspondent can terminate the services ef the
npplicanth by implication or verbally on the
basis that they have offered employment in
another division and the petitioners not
having availed of the offer, no further
obligation devolves upon him. It is truse
/Contd...6/
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thet wntil they get their temporary status

tpe Casusl lqbour is daily reted .nd}ha
respondent has therefers cntended that there
i{s mo obligation on him sven to offer to
empleyment en the day'follouing the date of

his work and his contention is that he is :
therefore free to terminate enployment if he

is free not to offer it, This plea is not
tenable, The respondent cannot pick and

chooss the casual labaour to be terminated or
transferred. Although seniority lists ss

are necessary for regular labour may nRot have
bsen prepared for casual lebour, the

inciple of the last come first go eperates
list @f casual labour in the chronology

h they have besmn employed, is @

nﬁent. It is true that‘thay ars paid
daily wages and their employment could

be sessonal er spordic and drawn only from
lacal sources, bult as long as there is any work
in the project or im the division they have
claim to it in the order of last come first go,
anaghe respondent 1is not free to 1gnore‘their
claim in preference to anyone junior to thesm,
This is specially so because of the orders of
the Supreme Court, The Scheme of absorption of
casual lsbour was specifically discussed and
noticed by the Supreme Court, The mechanism of
a senjority list was directed by it in order to
decide the merits interse of casual labour for
their absorption and @ specific time limit has
bean prescribed in the orders, The plea of the
respondent thersfore that the claim of the

petitionsrs can be ignored or ssttled adverssly

/Contd....7/
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cannot be sccepted unless they have comeé

forwerd with the senierity 1ist and shown

thet work is not poéaiblo to be effered and
the petitioners ;ro liable to be terminated

en the basis of the seniority list pfoparod

on the principle of 'last come first go':

The ples thet there is some doubt regarding
the unit with reference to which the senfority
list is to bs prepared also is not vwelghty.
Thse directions of the Supresms Court spncifically
mentioned the Division and the respondent's
inutes dated 28-7-1986 asking fer seniority
' 1ist which accordingly requires 8lso seniority
l1ists to be prepared divisionuise.

6/-. In order to render them lisble to

transfer casual labour should not only

acquire temporary status by passags of t;na
£‘ﬁf‘ of 120 days or 180 days if in & project but
4 should have been screened and ampannnlad-and
given regular employment. Wvhile the passage

f,f” of time might entitle the casual labour to the

benafits of temporary status, there is nothing
to show they ere randered lieble to trensfer
merely onthis account., Rule 2511 spsaky of the
entitlwent of casual labour treated a@s
temporary to rights and privileges admissible
tc tsmporary railwusy servants as laid down

in chapter XXIII of the Indian Railway's
Establishment Manual but there is mothing to
ghow that such treatment as temporary railway

servants renders them lieble to transfer.

/Contd...B/




7/-. Rule 2514 of the Manusl states that the
" casual labour comes within the perviesv of the
term workman wnder section 2(s) of the
Industrisl Disputes Act., Labour employed 8N
purely construction vork ef projects on the

railways ghould slso be included b}%ha prodiaion

of Ssctien (2) of gection 25-FFF of the seid Act
in the term of work men. The fact thet such
work may generally ps carried out on under 8
ssparate section on riiluaya vould make noO

differsnce as regards the labour employed OR

such work being governed by sub-section (2) of

sgction 25 of FFF.

g/-. The question {nvolving difficult

nitarian consideratiana is the separation

N\ ",

. off% milies arising out of such transfers. Ths
‘Aig ipir t of the Government policy {s to kesp the
/spl together but this governs enly thoss
‘spouses who are in reqular government service
and can be urged only in matters of.  transfer.
No spouse can make @ cleim for .mdnyment en
the ground that the ether spouss hss been
offered 8 job,., Nor can & spouse urge that the
adverse benefits in terms of saniority liét
can be avoided for this reason. 1f therefore
termination takes place due to operation of
'*last come first go’ and spouses 8re st
different positions in the seniority list or
one spousa-lccapta amployment in enother .
division no claim can be entertainsd in favour’

of the other spouse for reasons of keeping

them together.

/Contd...9/
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9/-, We notice thet in issuing rallwsy vassss

the respondent has not pursusd @ uniferm policy

even though the spplicants in different cases
> ) are all cesusl labour. In @ number ef cases

travelling passes 8re sallowed but in s number

of them they have not been given fut only an

of fer as made that smployment will be

available in another divieion.

Rule 2510 states that:-

(1) Casual labour are not entitled to passes

and privilege ticket orders.
(11) Pesses to casual labour ere admissible on

' recruitment and discharge in cases where
such labour are not available at ths site
of the work and have to be recruited from
places far away from the site of work in
interests of the edministration.
T . 10/-. The respondents made much of the ract
that casual labour was drawun from far off
place like Kerala and prefer to go wherever
vork is offersd to them and that the alleged
hardship in going from one Division to another
is imaginery, that they used to going from one
state to another and in the circumstances they
should be quite thankful to be given at least
some smployment some vhere on 8 secure basis,
This could be true but we cannot ignore the

fact thet the Railway Establishnent Manual

jtself defines the term éasual lebour and
there 1s @ specific reference that the gmployment |

offered is not only sporadic or geasonal but
by its naturs locel., It is only when local
lebour is net pvallable that casusl labour
from outsida can bse inducted and in such cases

pasces for free travel are &llowed. The ples
/Centd ... .30/
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service of

”“ﬁ&b;qntitle the respo

. to those wh

fhd?k that can be offe

1110

t

thersfore that casual~labour {s a kind of

reserve labour force st the disposal of ths

railuveys which cen be shifted st will, cennot

be supported.

11/-. 1In the context of the diaéua.iona

regarding the rules and Suprems Court's

direction and judgments the fellowing

coenclusions gmerget-

(1) Casusl lebour cansot be trensferred ss &

lisbility conditien oOr {ncident ef thelr service,

(11) ®niority 1ists on the basis of the last

come first ¢o have to be prepared on s divisionvise

the mere fect that in

basis. Until 80 proparad,

8 place or @& project thers is no more work will

—
<R

ndent to terminate the

the -pplicanta. It the tespondsent

*

t the lpplicants sre Jjunior

can etleact ghow tha
vo JW g

o have besn retained and there is RO

red to the appl%Fant in
1 1

n!

he could be in a position

the whole division,

to terminate the service.

(1i1) Termination of casusl labour requires the

procedurse under section 25-F to be observed &s

t Act. Compensatien

they are workmen under ths

sccordingly and notice have to be given.

(iv)

transfer to enother

It is open to the respondents to offar a

division to casual labour

as 8N elternative to resorting to termination

of services and it is open to such casual labour

»

to sccept such transfer./ This should however,

be done anly on the pasis of the seniority

position of the casuel labour in the originating

division being first ascertained and then .it hes

to be retained 80 that &8s and when vwork is

division, the

riginating

avallable {nthe ©




casual labour sccepting the trent Per o éf;i E

pruviaional bssis retaine his right to
come back to the originsting division. /thj
(v) The casual labour sccepting transfer to

another division en 8 provilinnal basis as

stated above will have to be furnished with

rallway p?su and on his Joining will have

been seniority reckoned in that division en

the basis of his sppointment in that division.
sych a ®"transfer” i{s sctually an effer feor
provisional smployment iR another division.

12/=. The cases befors u8 have to be

therefore decided, on the basis ef these
conclusions, Even if the ples of the projects

on whichthe spplicants were employed beling
conpleted is sccepted and even if the

respondents show that there is no more work

for them, in the abs:nce of the n;niority

lists, it ia not possible for them to force

the transfer on the spplicants. The grievance
that they would lose not enly the esnployment

{n the originating division but would slse

lose their seniority 88 their name may be
struck off is rightly agitating them. Even

the sssurance held out es has been done in

some cases, that their seniority will be
protected in the originating division, is not
credible., There would be an apprenhension that
1“ip the respondent has not been eble to prepsre
the seniority list after so many months though
directed by the Supreme Court, how they will be
eble to keep theilr relative position in tﬁe
seniority list for determining their claims for
either sbsorpsion or offer of another employment ?

/Emntd....12/
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Vs ars rot lmpr.sa.d pythe pill that it is
{mpossible to ascertaln the reslative pesition
of the uppliclnts in sonlarity 1ists, Even

ir the exact ponition of the lppllclnts 1]
ssniorlity is not possibla to be lnpurtalnad st
this stage the R.spondnntl could naiertain the )
dete ON yhich the junior ﬁost cesual lebour is
propoaed to be retained {n the division eand showv
that the .pplicanta have be®n tppolnted
thereafter. The nppllcanta then will have no
grievance vis-a-vis the junior most porsof
ratained. 1t is of courss open to the
applicanta to accept the amployment of fered
in\another division. such 8n offer could be
mada by the Raspondent but, in erder to be
effoctlva there should be NO adnlniatgatlv.

",

ngdd}e so thet the -ppllcant finds that the

4D

‘lﬁﬁgff vision to which he is uuk-Jpo go is not
ready to receive him or takes the plee that

there is no work gvailsble. In such 8n svent
such &n offer cannot be regarded 88 bonafide

and if the applicant accepts it and is mot

of fered employment thereafter in the other
division he vill have 8 cause to pursue. His
cleim for geniority in the originating divis:
will have_to be upheld.V/In the case of such
casusl laboul the Raspondent may have to

davise & number of saniority 1ists, OR®
applicable in the originatlng division where ha.
should be regtained in his correct positinn which
should not suffer of eccount of his 80 called
transferTe. He has to be shown in the nev division
ot the bottom 88 he obviously he cannot p€ claim

preference on the pasis of his seniority in the

c*lginatiﬂq division.
/Contd....13/
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13/-, We thersfore hold that the transfer of //

thn npplicanta {n the batch of cases before us
is bad unluthorilod and where thers 8rs orders,
they heve to bs quashed lnd set aside. Ve
direct that fhl respondent preperss -anio;ity
lists divisionuiss as directed by the Suprame
Court en ths basis of last come pirst go and
this sxarcisse which thasy have not yet been
completed should be completed very sarly
pending conclusion ef which atleast the date

of appointment eof the junier post casual lsbour
{n each division proposed to be restained should
be sscertainad and with reference to it the
fete of the applicants should be made known to
them., 1t will be then opsn to the spplicants
to consider the offer of smployment elssuhere
and without this irnformation it would be
Hobson's choice fer them which they are right
to resist. We further observe that 1t is
necessary that .mploymant should be given st
the place @here it is actually requirsd and

it is not in public {ntersst %o reteain largs
numbers vithout useful vork at the places

vhere they 8are not needed only becauss
prn:adural steps have not been effectively or

axpsditiously taken.

/Cofltd- ) .14/
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14/-. A large number of patitioners ere
{nvolved and in rnapact'of nost of the cases
” _ interim relief has been granted. In soms
cases the patitioners hove sccepted the
'trahafér' and moved to the next ltation.'
In & few cases at thelr request they have
bgan sllewed to retura to their eriginating
division but they have not been lbsorbed.
thers, on the plea that their names have b?en
struck offe In a few cases the patitionarﬁl
have not been relieved an&intarim relief
.ﬁﬁﬁfgaipj allowed. A clear position abou; ;Ee
[&Qéptitionar regarding the presentlgggta

employment or otherwise does not

"ﬁuméygé'frnm elither the petitiens or tha& _
) 1 3 o Ay Al BT o O oyt il

< and it is not possible to aspertain
i o o8 gl b ved Crats s Granirio. e .

(S W

it during the hearin%. Ve have therefore
LS in UH/]/{h, Un/lQ?/Hb the patitiepei

doc;\dad thuot the claiw of the peLiLior‘l\erq '
regarding their seniority and oontin:éfigﬁ.".‘
of employment in the originating division
should be accepted. Further whersver interim
relief has been granted the cleim for back
wages is also generally to be allowed if the
petitioners have been relieved, on their
satisfying the respondent = Railways that they
have not besn employed elsswhere. On this
basis in DA/339/86, DA/375/86,.0A/392/86,
0A/370/86 and /3366610 which the petitioners
have been granted interim relief and not
relieved, they vill continue in their present
post and will hsve cleims regarding their
seniority sscartained and until then they will

have protection regarding their termination of

gservice, In DA/1/86, OA/297/86 the patitioners

/Contd....15/
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who sre womsn workers snd spouses, having

poved to Jeipur and worked there for -.varal'

days will mot be sntitled to backwagss but

vill be resbsorbed {n the originating sub-
4ivision snd their claim of seniority vill

be not sdversely ef fected by virtue of their
transfer and they will have the protection
against te;mination until their seniority is
ascertained onthe basis of °'last come first

go'. In 0A/41/86, interim relief was sllowed

on 30-4-'86 but was discontinuaed from 2-5-'86
and the petitioners vere relisved on 1-3-1986.
In this case the petitioner vill be absorbed in
the originating division and his service uiil
not be terminated until seniority is
ascertained and on *]last come first 95? basis.
He will be entitledto the back wages Qith

offact from 2-5-'86. 1IN TA/185/86, 25

‘Sg petitionars who have besn relieved on 4-2-'82
/x§ bsfore interim relief granted on 9-2-'82 could
ET,/ﬁ be effected, In that cases therefore there has
been no interim relief., The petitioners will
have 8 claim to be reabsorbed &and protect their
seniority and will not be termin;zsgigﬁ*: last
come first go' basis but the, will not have &ny
claim on back wages. In DA/38/86 mo interim
relief was granted, the petitioner were relieved
on 24-8-'85 and they joined at Jaipur on16-9-"85.
In that case thesy will be rnlbaorbéd if they so
desire in the originating division, Their claim
for seniority will be protected end they will
not be terminated except on ‘last come first go'
basis, Gven if they continue i et Jeipur this
bensfit will géntinue. in all other caser® vi,.

ffyl‘-:ontdo e 0 1 6/
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0R/397/86, OA/44B/ES, 0An/446/86, DA/447/86,
DA/362/86, DA/309/86, DA/308/86, BA/274/86,
0A/203/86, DA/348/86, 0A/442/8B6, DA/441/86,
and DA/440/86 intoril'rollnf has besn granted '
and the p.tltionlr; have bsen rslieved en
verious dates, Im thess cases they will be
resbserbed intheir sriginating divisien and
wntil their seniority i{s ascertained their
services will mot be terminated saxcept eR
"last come first go' basis and they uill.h-v-
a claim on back wages wherever they have mot

yst collected them wnder interim relief granted.

at Jaipur out sf 282 pstitioners.

f& Thosrs ho have joined at Jaipwr will continue

RN e s the benefit ef senierity inm

f 5 ginatilg division and thess wvho have not
joined will have to satisfy the respendent
that thksy had mot taken any other smpleymant,
and ¢on so doing, shall be paid bacu u‘g.iA“.l
from the date sf their being relieved. Mfi-
0A/344/86‘the applicant hass accepted the
‘transfer', and gone to Jaiﬁur end no interim
relief was granted. The petitioner will have
her seniority in the originating division
protected and her servics will mot be
terminated until it is ascerteined ang

" enly on ‘last coms pirst oo° basis, There
is mo question of back wepes in her cese

being peid.

/Sﬁﬂtﬁaeal7/
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o 15/-. Subject te the sbove directions & d

s allovw the petitions.
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(P.H. TRIVEDI)
VICE CHAIRMAN
(P.M. JOSHI) ‘
JUDICIAL MEMBER
[hepused By el
. /5’ 32?(_/
' -~
‘ ormpired by 20
08 7
]
* A e e R i e g " _
[TRUE Cony)|
- ,1 (/ i }L'J
' , FAPRUE"
K. B. SANE
’ SCC{/’)H Off/()er
. Central Adm. st ative Tribunal
. Ahmcdabad Bench, .
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ReqdgA.D, From %
Baldev Shamji,
14, Popat Para,Rajk
Dt.22/8/1989,

To.
The A.EOQO(C).
wWestern Railway,

Rajkot.
Sub $ Transfer to Chitod.
Ref ¢ PWI(C) BVP No ,PWI/C/E 84Q/1 ‘
Dated 17/2/39, \
Sir,

I amn order to be transferred and direéted to
report to Dy.E.(S&C) KCP at COR, The said order is
not just and iegal. I am hcwever reporting‘my duties
as crdered, under protect, reserving my xiwki right
te dispute it.

Thankina~ you.

Yours faithfully,
st NN

( BPaldev Shamji ).

Copy to 8=

The P.W.I.(C) BYP at Rajkot, W,.Rly,Rajkot for
information and necessary action.
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL AT

ANMEDAB AD

ORIGINAL APPLICATION NO, 505 OF 1989

Shri Baldev Shamji : Applicant
Versus
Union of India & Ors ~ s Respondents

Western Rallway

REPLY BY THE RESPONDENTS

The Respondents are filing this reply
only on Law Points against the admission of

the above application,

 —

Tne employee involved in the present
application was initially recruited as
daily-rated Carpenter in connection with the

major gauge conversion project from Viramgam

s

to Okha and from Sikka=-Kamalus to Porbandar.

time and

=

With the passage o s per orders of

Q
03]

.

Railway Board, who is the supreme policy=-mgking
body for the Indian Railways, the Applicant

as granted temporary status-after completing

360 days in the Survey & Construction Department
of the Western Railway till his present transfer

to Chittorgarh ordered purely in the interest

of Administration.

(“\\?
5



2 In ten{s of Hon'ble Supreme Court!s judge-
ment in the case of Inderpal Yadav & Ors Versus
Union of India, .and the directives given there-
under, the seniority of the temporary status
project casual labours has been paxed prepared
and published long ago, as brought‘out in the

application itself,

2 Railway Board, who is the supreme policy-
making body for the Indian Rallways, vide their
letter No.E(NG)III569CP/42 dated 24-.12-73
authorised formation of a Construction Reserve
consisting of 40% of the tempoary non-gazetted
posts‘on projects including Open Line works
costing more than Rs. 4 lakhs; Thereafter, in

a letter of the same number dated 5-2-74, the
Railway Board mentioned that. these instructions
are also applicable to such of the Class IV
posts-as are part of the General Charges of the
_project estimates., In partial modification of
their letter dated 5-2-74, the Board, vide
their letter No,E(NG)I-74CFP/40 dated 17-9-74
decided that fq:'working out the number of
Class IV posts, 40% of which are to be. made
permanent, not only the posts ‘paid for from

: Genéral_Charges but also those constructions
posts which are operated on a continuous basiis
and for which normally monthly paid staff

would have been utilised, should be taken into

account, Tne construction reserve posts should




e

AﬂnX.I

N

be filled exclusively by Screening casual 1labour
who have been working against posts of a continuous
nature ss mentioned in Board's letter, for a total

\

period of over 5 years in one or more project,

The Railway Board, in their letter dated 17-9-74

dnnex. I, have épecifically mentioned that

construction reserve sanctioned as azbove will

constitute a floating cadre and tne posts as also
o :

the staff will be snhifted from project to project.

4 Arising out of tne above’instrﬁctions,‘screening

of T.S. (temporary status) project casual 1azbours

for Class IV and artisan Staff was conducted and

and the Applicant was placed on the said panel. As

a result of the screening, the Applicant was appointed

(2]

to the post of Carpenter T.S, = 150950~ 1500( RP)

S

0O

(83}

er Memorandum dated 29-06~89 - Annexure A-2 to

. 0
the application. It will be evident from the said
Memorandum also that the Applicant has becen apoointed
against this floating post and can be transferred
e S sy N = ]
anywhere in Survey & Construction Department, in
terms of the instructions contained in Railway Board's

letter déﬁed 17-9=74 ~ Annexure I.

5 From the foregoing it will be evident that
the Applicant is working against 40% Construction
Reserve post and can be trénsferred from project
to project depending upon availability of work.
Since he is no more a T.S. casual labbui, he can
always be transferred to projects where his
services are required to be utilised in conirast
to the casual labour who camnot be tfansferred
out of their originating Division, which is not

the case in respect of the Applicant.




A
&

LT

i

¢

!
'y

r

S e
U a
)
i

N
£
a‘.

T oo
ol -
N Sy =’

it S
Lo Q
W o

w
o | L
(6 &)
a ord
= + D
) = o
Q 2 & Gt L
-t @] e i
42 o =
i >
ord
-
=
23 O

O]
Pt
O i




N

VERIFICATION

I, Executive Engineer(Const,)Ahmedabad
llestern Rallway, Respondent do hereby solemnly
affirm and state that what is stated hereinabove
is true to my knowledge, information and belief

and I believe the same to be true.

/W/@/

Abmed gbad | Executive Engineer(Const,)

,ﬁ Ahmed asbad
Dt: ¢9§-l-l990 Western Railway

&eplymeqomdar/mmen SUD SO,
filed by Mr . 5 - /97/0"3
learned advocate for petiioner
Respondent with secona sz-.
Gopy sorvedlnot served & cher size

01\0‘ '0 Bykeétr{ AT

A’'bad Bern: b




Agggxgng:[:

Copy of Board's letter No.E{NG)I-74CFP/40 /
dated 17-9-74 addressed to the General Managers,
All Indian Railways.

Sub:-Appointment and confirmation against
Construction Reserve in §1l.1IV

- an v ov en v a

Please refer to Bd.'s letter No &(NG)III-69CP/42
dt.24-12-73 authorising formation of a censtruction
reserve consisting of 40% of the temp.NG pests on
projects including Open Line works costing more
than k.4 lakhs. Thereafter, in a letter of the same
No.dt.5-2-74, it was mentioned that these instruct-
ions are also applicable to such of the class IV posts
as are part of the general charges of the project
estimates, In partial modification of their letter
dated 5-2-74, the Board have decided that for working
out the No.of class IV posts 40% of which are to be
made permanent,not only the posts paid for from
general charges but also those construction posts
which are operated on a continuous basis and for
wvhich normally monthly paid staff would have been
utilised,should be taken into account. Such posts
are Peons,lascars,trolleymen,daftaries,vehicle
drivers,plant operators,attendants and chowkidars,

2e The construction reserve posts should be

\] filled exclusively by screening casual labour who
have been working against posts of continuous
A UBE XX S XAEN S L SN X LN T E XA XL B LA P LH XN EL XX
nature as mentioned in para 1 above, for a total
period of over 5 years in one or more projects.

’y

3. The Class 1V construction reserve sanctioned as
above will constitute a floating cadre and the posts
as also the staff will be shifted from project to
pro ject.

N\
AN
¢ © ,\:&_x \;K




CUTTRAL ADEINISTRATIVE TRIBUNAL

AHMEDATAD

ORECISAL A® LICATION Yo: 505/89.

-

. T W
. - ~ .».,»
Baldev Sham]ji « -, |
RAJKOT s : APPLICANT
Versus i
Union of India & Qthers :: RESPOVDENTS

el
=
C
(@]
H
o
K
H

AFFIDAVIT

I, Ealdev Shamji A plicant in this case do

hereby file this Rejoinder and state on oath as under -

That I have been read over and explained the
conteits of the reply filed by the Respondents and I say
that the statements made therein are not correct and not

adnitted to ce true by me,

In reply to para=1,2,3,4,5,6 & 7 the facts stated

therein are not correct and not adrmitted to be true, The

petitioner submits that a casual labourworking on orojects

is ertitled to be :zranted temporary status on completion

of six montng continuous service. The applicant submits

that this position wac already upheld by the Hon'ble

suprare Court of India in Civii Avpeal 70,1613 of 1979

betwezen L Rovert D'Souza and Execubtive Engineer, Southern

Rallway 21d a other reported in 864 SIR 1982 (1). The

NE relevant portion is as reproduced below
5 )
i "ll. 1in order to saticfactorily establish thet

the apvlicant belonging to the category of

Tesual labour . Pae w wey
$rresecsscsess gANG Or group of labourers. It is
thus 2bundently clear fhat if a person beldngiig
to the category of casual labour employed in

‘ construction work other taa. vork charged projects
A\ N renders six months' continuous service without

. 8 8 1 00 s 0000500500006

eere(2)e.
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a break, by the operation of statutory

rule the verson would be treated as

temporary railway servant after the

expiry of six months continuous emplov-

ment. Tt is equally true of even seasonal

labour. Once the person acquired the

status of temporarv railwav servant by

operation of law, the conditicns of his

service would be governed as set out in

Chapter XXIII".

The seniority list of casual labours working on
the vroject, which is said to have been vrepared and
publ ished is not correctly prepared and is prepared
with ulterior motives with un-piocus efforts to deprive

. the project labours from getting due benefits from the
judgement of the Hon'ble Supreme Court of India in
W.P.Nos., 147,320-69,454,4335-4434 of 1983 filed by
Inder Pal Yadav & others versus Union of India & others
reported in 58 SLJ 1985(2), wherein the scheme of the
Raillway Board was approved and according to which the

combined seniority list was to be prepared of the

Casual Labours of the Project as well as of Rajkot

Division. The Regpondents were therefore reguired to
prepare the seniority list of Carpentorsworking on
Rajkot Division and Carventorsworking on the Construction
Froject falling on the geographical jurisdicticn of
Rajkot Division according to their length of gservice/
date of entry into service as Caprentor. It is such a
combined seniority list, when prepared, can be the
basis X for effecting and deciding the retrenchment
on the basis of last come first go. This point is also
further clarified by th&s bench of the Tribunal in

C.A. N0.339,340,345/1987 decided on 8.6.1989, The
relevant portion is as under :-

¢ 5p R 555




e (3).0,

"12. The Respondents in their, counter ha
stated that the netitioners vlea combine
seniority of project casual labour with non-
nroject casual labour {(alsoc called oven line
casual labour) is not correct. According to
them, the seniority of project casual labour
was first submitted to the Divl.Rly Manager
Baroda (under whom the Divl.Personnel Cfficer,
Baroda functions) vide office letter No.VRRE
E/615/1(RS) 4t.20,10.86. It was contended by
the Respondents, inter-alia that the petiticners
should be concerned onlv with the correctness
of the senioritv and in conformity with direc-
tions on the subject and not now and by whom
the seniority should be complied. We do not
find merits in the contentions raised by the
Resnondents in this regard. It is exvpressly
provided in the guidelines referred to above
that the retrenchment cf project casual
labour should be strictlv on the basis of
combined senicrity list. The Personnel Cfficer
of the Division is under a mandate to ensure
that the junior-most oroject casual labour of
the senicrity unit is retrenched on the basis
of combined seniority, if the surplus could
not be engaged elsewhere, Mor€ over....cceees
could be deploved."

The Regpondents are exvected to enlighten the
facts from the records, which are under their
possession, as tec the vacancies which have arisen of
Carpentor in Rajkot Division from the date the apvlicant w
was appointed as Carpentor or from the date he was due
for temporary status as also the details of the persons
who have been appointed to the post of Carpentor or
promoted to the vost of Carpentor during the said period.
The amnlicant also draws the attention of the
Hon'ble Tribunal to a letter issued by the DRM(E)Rajkot
cated 12th January, 1929 addressed to Dv ,CE(W)Ahmedabad
and Dy.CE(C)Ahmedabad produced by the applicant wherein
if read will give the impression that the Carpentor
working on projects like the apolicant are not incorpo-
rated in the seniority list of Rajkot Division. They
are treated completely separate from the Cpen Line
Carpentcr and their services are terminated on such

seniority list. . N F 4
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The said letter also clearly shows that the
seniority of the applicant or persons like him are =
to be assigned on Rajkot Division. As such they

are also #o be treated as on the cadre a2nd also

to be brought on the cadre of Rajkot Division and
they cease to be the Construction/PrOject emplovees
and therefore their services also can be terminated
by Rajkot Division and not by the construct ion
department, as held by this Hon'ble Tribunal in
C-A-No.339,34ol345/1987. The impugned order is

therefore without jurisdiction.

I declare the above €acts on oath.

Rajkot /Ahmedabad.

Date: D, _ %‘/ﬁ(‘—» C/WE\C’( Q””?

( ApPPLICATICN )

Identified by 3

A(\/”‘1 2 s

(Adx; ocate)
l~mmy alfirmea berore me Bp

dalotev .Sf\euwr

who is identified by Advocate

Shri . & %‘3%%- ,6—9

who is known to me.

'qikot. Datadi- Qory~Uo
et

D Clerk of the Court
¥, Civil Judge Sr. Do

Ay Replﬂkeqoluor/wmm mbmluim
i filed by My......,.[5...J5 ... 1T 4. DGy
learned advocete for pon'lqg,x /
Respondeént with sea,p~ -

Cepy served/not SCIVEd Y. AOT éuo
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BEFORE TH: CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMEDARA D

Baldev Shamji cssses Applicant.
Vrs
Union of India & Ors. ceosess Respondents.,

Reply b® the Respondents.

1. At the outset the Respondents states and submits

that the present application in the present form is not
maintenable and tenable under the provisions of Central
Administrative Tribunal Act 1985 and thus deserves to be

dismissed limne.

~

Ze With reference to the cause of action, as such no
cause of action has arisen as alleged in para (1) of the
aprlication and therefore the present application is not

maintenable,

3. So far as the jurisdiction is concerned, the Petitioner
has not exhausted the alternative remedies available under
the service conditicns., Not only this, the applicant has not
availed himself any remedy against the alleged order d ated
12-1-1989 and 17-8=1989 as alieged by the Petitioner in this

Petition and therefore the same deserves to be dismissed,

4, With reference to para 4 the allegation made in this
para are not correct. It is true that the Hon'ble TRIBUNAL
has passed the Order in favour of the applicant in T.A. No.
1251 of 1986. The rest of the contention is not admitted and

is denied hereby.,

000002
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#ith reference to para 4(ii) the averments

the said para are not correct and is 4

" @eni ﬁchéreby. ‘The reference made by the Petitioner

is regérding grant of temporary status to Casual
Labours and not for their permanent postings.
According to these instructions the Applicant is

granted temporary status and therefore it cannot

| be said that the instructions issued by the Railway

Board has not been complied with by the Railway

‘authorities., So far as the scniority of the Artisan

staff working in the construction unit is concarned,

it was pfepared by the Executive Ingineer (C) and
finalised by Respondent No. 3 and the same was circulated
to the concerned unit long back, ‘The present applicant
was working under Respondent No. 2 herein and therefore
it was the duty of the Applicant to verify Qhether

his name was included in the list or not,If his name

was not there it was always open for him to make
representation for the inclusion df his name in the

list giving strict proof regarding his SerQice condition

and the number of days put in by him,

6. With reference td para (iv) on page 3, the
averments made in this para is not correct and denied
hereby. It is not correct that Rajkot diviéion is

under obligation to absorb all artisan staff engaged

for some work by the Constructioh department. The
scheme referred to by the Applicant only gives instruct-
ions regarding grant of temporary status regarding
fillfng up of vacancies of artisan staff and nothing
more. Even though the Respondents wants to explain

the position regarding vacancies of the artisan category

which requires to be filled up is as under:




o
4

(i) 50% of the vacancies from Semi Skilled

staff of the department concerned.

(i1} 25% of the vacancies from Class Iv employees
whe are regular employees ;nd possess ITI
qualification in the concerned trade, and

(iii) 25% of the vacancies from the Open Market who

are ITI or those who have completed 3 year's

apprenticeship under the Apprentices Act 1961.

The Applicant does not belong to any of the three
categorics mentioned above and there is no other method
of filling up vacancies in the Artigan category. If the
Applicant was ITI in the trads of Carpenter, the Adminise
tration could have considered his case for appointment
against the 25% of vacancies. Not obly this the Applicant
is not a regular employee , Even if he is willing to be
screened for regular employment in Class IV services in
the Engineering Department, he can be regularised as per
his turn and thereafter he can volunteer for the trade test
for the category of carpenter against the 50% of thevacancies
reserved for class IV staff of the department. No avpointment
can be directly hade as carpenter except through the theee
alt-ornatives explained above and therefore, now it is for the
applicant to decide to issued/as he wants. So far as
availability of vacancies or reservation for SC/ST is concerned
this issue 1s immaterial and the department does not consider
it an important fa ctor as his eligibility for absorbption
as Carpenter and if he is eligible then the question of
SC/-T does not arise., fhe basic qualification i.c. eligibility
must be fulfilled first. The Respondents states and submits
that ﬁhere is no guestion of availability or non-availability
of vacancies or roservation, but these will have to be

filled up as explained above . No Casual Labour cannot be

0.04




el
appointed directly as a Carpenter.

Tie With reference to paras 4(viii) to (x), the 4
averments made in these paras are not correct and is

denied hercby. As per Annexure A,2, it shows that

the Applicant was appointed as a Carpenter against

40% construction reserve post . AcCcording to the

conditions mentioned therein , this post is a transferable

one and can be transferred anywheré in the Survey and
construction department of the Western Railvay. There

are 8 divisions, whereas there is only one construction
division and this division has to carry out the work in

all the 8 divisions. And therefore it cannot be caid that

the Petitioner is entitled to be absorbed only in Rajkot
Division. His name is borne in the Construction Dept,

and he has been absorbed against 40% construction dept.
reserve, therefore he cannot say that he is not transferrable
anywhere in the Survey and Construction department. The
Applicant has already been absorbed in the 40% Construction
Reserve post and has become a regular employee and now the
question of s:niority, or the question of being a casual labour
or the question of Indrapal case or other benefits doés not
arise. Once the Petitioner has willingly accepted the post
against 40% reserve post of the Construction Dept. now being

a regular employee he cannot say that his post is not transf-
erable outside his division. It should not be forgotten that
Construction department is working for the entire western Railway
in all the 8 divisions, and once he has been absorbed as a

regular employee, he ceases to be a casual labourer.

8. With reference to the other allegations made in this
application which are not specifically admitted by the Respondents

are denied hereby., The posts of C & W Rajkot, PWI THAN and

Engineering Departient mentioned in para VI pas nothing 3




to do with this applicant's post. They are altogether
differént and the Petitioner has no claim over those
once he has accepted the post of Carpenter against the

40% reserve in the Construction department.

9. For the above reasons and the regsons which may
be urgzd at the time of hearing of this application, this
application of the Applicant deserves to be dismissed

limne.

Ahmedabad. For and on behalf of the
‘ ;\z\ Union of India.
Dt: \\”1

4&-QJLEfiQLk$m¢CL\W2_
& -

;EélCLgl ~5&U%&am§Divisional Railway Manager (&

Western Railway, Rajkot.
(B.R., Kyada) - —

Advocate for Respondents.

VEREFICATION
I C.= . \‘Y\(’.‘K \)CL/’LCLJ

4

Ahdibie &d_Divisional Railway Manager (&), Western Railway,

Rajkot, Respondents, do hereby solemnly affirm and
state that what is stated hereinabove is true to my

knowledge, information and belief and I believe the

same to be true.

Lo MCas ey
Ahmedaba d . i N -

Dt : Pﬁs A#mx&m\“i Divisional Railway Manager -
’ “"& = Western Railway, Rajkot.
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ORIGINAL APPLICATION NO: 505 OF 1989

Sri Bsldev Shamji,

Rajkot :: Apoliant
Versus

Union of India & others :+: Respondents

REJQINDER AN-RRAZO&TYL

e e .

T Baldev Shamji, Adult, Occupation Service
@pvlicant in-this matter, do hereby file this
rejoinder in reply to the = written statement filed

by the Respondents on 11.2.1992,

In reply to para 2, the contentions made
therein are not correct.

In reply to para 3, the contentions made
there in is not correct.

In reply to Para 4, the copy of the judgement
B in TA No.1251/86 is annexed herewith as Annexure
aA/l.

In reply to para 5, it is true that the
seniority list is to be maintained by DRM Western
Railway Rajkol or any other DRMs concerned. It is
the duty of the respondents to notify the seniority
list to the applicant and other concerned staff,

N
The applicant submits that the sghiority list is*

not notified to the applicant.

In reply to para 6, the statements made therein
are not correctly m_,de and hence not admitted to be
correct. Tt i1s not trﬁe that the applicant cannot
be absorbed in class.III services as contented therein.
Tt is not true that no avoointment can be made

directly as Carpenter., The applicant was originally




engaged as Carpenter in Viramgam - Okhae Porban ar ,
Conversim )Project = VOP Project - on 25.3.1972. He
has been working as Carpenter for the last about 20
years. The other employee, Shri Rams ingh Devsingh,
£he co-applicant in TA No.1251/86 was engaged as
Carpenter in the year 1979 only i.e. about 7 years
after the initial engagement of the present applicant,
at Porbandar on the = same VOP Project, but he has
been absorbed and regularised as Carpenter against
the cuota of direct recruitment in terms of DRM(Z)
B Bhavnagar Para's No.EE 1130/7/17 Vol.TITI dated

1.7.1991. He has been working as such on Bhavnagar

‘Division since then. Copy of the Memorandum dated

1.7.1991 is annexed herewith as Annexure A/2,
Similarly one shri Lalji Parshottam, who was engaged
E¥ as Carpenter con the VOP Project in the year 1974
and junior to the applicant has also been absorbed
and regularised as‘Carpenter on Bhavnagar Division of
the Westérn Railway liMe Shri Remsingh Devsingh,
There are number of such cases of this nature on all
X the divisions, Tt is not correct to discriminate
and give different treatment to the similarly situated
peréons on the same western railway. All the casual
&% labours are required to be regularised in service

® S e pt
an open line in relation to the divisionlpn which they
were working in construction department against posts

of idential nature., shri Ramsingh Deveingh and

Lalji Parshottam as referred to above also do not

fulfil any of the eligibility condition mentionegd in
clause (i) to (iii) of para 6 of the reply. It is

not true that no casual labour can be appointed as
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Carpenter directly. The appointment of the appld
cant against 40% construction reserve is purely
temporary and on provisional basis and kexhz® has
not conferred upon him the right to be prxmext
permanently absorbed against the said post as cleared
from the order issued to him and placed at Annexure
A/2 of the original petition. The applicant had
accepted the said order under protest by his letter
dated 22.8.1989, produced by the applicant in the

main petition at Annexure aA/S5,

Rest of the contentions made by the respondents
in the reply are not correct and not admitted to be
true and the applicant maintains the statements made
by him in the x® main petition and this rejoined and

the rejoinder filed earlier.

Raj kot/Ahmedabad

Dates 1 £-2 -1 X owﬂ§¢QU%€?

(APPLICZNT )

VERIFICAT ICN

I, Baldev Shamji, applicant in the above matter
do hereby wverify that whatever BEXARKEEBL BN RXX X GORTEX
is stated above is true and correct to the best of my

knowledge and belief,

Rajkot/Ahmedabad

pate: [§.. 2-—) 97 X ctr) T R 77?

(Applicant)
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'A. No. 12°1 OF 1980,
; (R.C.S.NO. 204 OF 19BZ)

DATE OF DECISION 15.4.1997
{
SHR1 BALDEV SHAMJ1 & 3 OKS. Petitioners
' _I}.B‘. GOGIA Advocate for the Petitioner(s)
R\ -
A Versus
T
~JINE UNION OF INDIA & QOFS. Respondens.
3 S A
B.R. KYALA _.Advocate for the Respondent(s)
o ONnAM
| |
! e Hon'ble Mr. ¢, p, MUKHERJI, ADMINISTRATIVE MFMBER.
e Hon'ble Me. PUM. JOSHYL,  JUDICIAL MIMBLK,
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L 1. Baldev Shamj_,

Mafatia Para,

Popat Para St.No.l4,

Near Bachubhai Dalal Bldg.
Rajkot.

! 2. Raising Saibha,
Post-Patangdi,
Dist: Panclenhal, : !

de lanwsh Bhanii,
f‘ Villaget [hamalpur,
| e Pusl. Wonkatier,

|
‘ A" 4., Pravin Jivraj,

ip ' 39-M. Rukhadia Colony,

.l RﬁJkOt, vaeoessaee Petitionct‘s.
Versus. v ]

] i, he thion of Tdiag,

Owing & Representing
1 : ‘ Woestern Kotlway,

through Gencral Mandgod,
Y Western Rallway, Churogate,
. Bomlxy .

2. ‘'The Executive Engineer
| ' (Construction),
; Western Railwey,
Kothi Compown,

’ H"ljkot- ' sev v Rcsmndk LS.

JUDGMENT

_ TANO. 1251 OF 1986
,’ (R.C.S.NO. 264 OF 1982)

\ _ Date : 15.4,1987

g \ Per: Hon'ble Mr. P.M. Joshi, Judicial Member.

In this T.A. (R.C.S.%0. 264 of 1982) there are 4 petitiuners
(viz; (i) Baldev Snamji, (it) Raising Saibha, (:ii) Ramesh Bhanji &

(iv) Pravin Jivraj) who are casual labourers employed by the
b s Respondents, whose services are sought to be terminated with effect

from 16.3.1922 vide notice ¢uted 6.3.1982, Belig aggrieved by the

SARE 2
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illegal and bad in law. They claimed the relief of declaration

that they continue to be in the service of the Respondents- i lway
Administration and they miy be restrained from terminating their
service. During the pendency of the Suit they have also claimed

the relief of repulerisuiicn by sicking asendrent te the tooition

vide order passed below Exh.27. According to the plaintiffs-
petitioners they are in the employment since the year 1979 and
they having acquirad temporary status, their services car n-t be
terminated without complying with the requirement of the Rules
relating to the publication of the seniority list required to be

maintained Division-wise.

i, 2o Controverting the petitioners assertion about *he nature
CKATTN

\.u\d the tenure of the employment, it is stated by the Respondents
.j\ their Written Statemen: Exh.18, that they have no right .. be
e ":.:b-,(, rbed ard their services can pot be regularised. According, to

“
\

rnd ﬁ\,/ / them, the plaintitf-petitioners were employed for casual work on
%

- V0P, Project and the wok being completed, it has been made

et OPCN fOr tratfic with effict trom 20.6.1980 and hence the petitioners

arc reicenchods Dorine the pendency of the proceedings the

plaintift Ne.d withdrew his claim on 22.12.1983.

3 When the matter cae up for hearing ncither the petitioners
1 nor their Advocate Mr, B.h. Gopia were present.  However olr.B.R.kyadu,
the learned counsel for the Kespondents, who was present was heard.

We are theretore consteaie™ to decido the matter on moerit o the

basis of th: pleadings and the documents brought on record.

4. The Respondents have not produced any seniority list which
is required to be maintainad and published as required under

Rule 77 of the Industrial Uispute (Central) Rules 1957. Ne. ;

30ﬂtd.....-... (-
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with the length of the service of the petitioners as casual
labourer, t!::y deem to have acquired temporary status under the
relevant provisions of Indian Pailway Fstablishment Manu: 1.
Evidently therefore, the case of the petitioners is therefore
covered by the Common Judgment dated 16,7,1987 rendered by tnis
Bench in 0.ANo. 331/81 (Sukumner Gopalan Vs, Uniun of India

& Ors.).

C

5. Hence for the rcasons stated in our said common judgment,
we allow the apg fcation (R.C.S %0, ;.‘!-f«/’h"‘?) and quash the ampugned
notice dated 6.3.1982, qua the petitioners No. 1,2 & 3 with the
direction that they way be reinstated with backwages treating them
to be in continvous service of the Respondents and they nu); be
absorled an rognlar cuoploywent as Class=1V cmploycfts as and MICI'I

empanelled after screering in accordance with rules,

The hespondenty ~hall couply with the directions regarding
ceinstulement and backvapes witiin a meu.d of twe months {rom
the date of this judgment. ‘(here will be however no order as

Lo costs.

G G True Cop,
ernty Registrar *:‘0/4 /{"' ’

< Centrud A 1 ibunal, /0 ’/
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