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O.A. No. 501 OF 1989.

AR AKS,
DATE OF DECISION_2-3-1993.
Dinakarbhai Naranbhai Rathod, Petitioner
Mr. M.D. Rana, Advocate for the Petitioner(s)
Versus
Union of India & Ors. Respondents
Mr. akil Kureshi, Advocate for the Respondent(s)

The Hon’ble Mr. N.V. Krishnan, Vice Chairman.

The Hon’ble Mr. R.C.Bhatt, Judicial Member.

Whether Reporters of local papers may be allowed to see the Judgement § L

2. To be referred to the Repo‘rter or not § X
3. Whether their Lordships wish to see the fair copy of the Judgement ¢ G
4. Whether it needs to be circulated to other Benches of the Tribunal ? 7<
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Dinakarbhai Naranbhai Rathod,
Serving as E.D.P.

Residing at Kharachiya (Shahid)
Kolki Talukas Jetpur. . Applicant.

(Advocate: Mr. M.D.Rana)

Versus

1. Union of India
Notice to be served through
P.eMeG., Opp: Income Tax,

Ahmedabad.
2. Superintendent of Post Offices,
Gondal,
Dist: Rajkot. P Respondents.

(Advocates Mr. Akil Kureshi)

JUDGMENT

O.A.No., 501 OF 1989

Date: 2-3-1993.

Per: Hon'ble Mr. R.C.Bhatt, Judicial Member.

Heard Mr. Md . Rana for the applicant and

Mr. Akil Kureshi for the respondents.

2. This application under section 19 of the
Administrative Tribunals Act, 1985, is filed by the
applicanﬁ, E.D.P., against the Postal Department
seeking the relief that the impugned order dated
15th September, 1989 passed by the second respondent
terminating the services of the applicant be quashed
anc set aside and the respondents be directed to pay
the backwages from the date of termination till

reinstatement with cost and interest.

3. The case of the applicant as pleaded in the

application is that he was inducted as EDBPM from
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13th January, 1988 by the second respcndept,
Superintencent of Post Offices, Gondal at Kharachiya,
that he has completed one year service as EDBPM, that
on 3rd August, 1989 the seccnd respondent issued a
letter vide Annexure A-1 tc the applicant seeking the
clarification with respect to his qualification,when
he made an application for the post failing which
he would be removed from service. It is alleged that
thereafter the respondent No.2 passed an order dated
11th September, 1989 under Rule 6 of P&T E.D.Agent
Conduct and Service Rule; 1954 that the services of
the applicant were terminated with immediate effect.
It is this impugned order Annexure A-2, which is
challenged before us in this application. It is
alleged that the respcndent No.2 on 20th Octocber, 1989
sent another communication asking the applican£ to
give the charga.failing which he would be prosecutéd
criminally. According to the applicant, the impugned

| though appears as
order annexure A-2 dated llth September, 1989 / the

simpligitor,
termination / - as a matter of fact it is passed by
way of punishment without holding any enquiry. It
is alleged that the impugned order is wviolative of
principles of natural justice also and in violation
of Article 311(2) of the Constitution. It is also
allaged by the applicant that he is a workman as
defined under the I.D.act and the respondents have

retrenched him without complying with the provisions

of Section 25 F of I.B. Act, which is mandatory in




law and therefore also the impugned order is illegal

and bad.

4, The respondents have filed reply contending
that the Bost Master General, Gujarat Circle, Ahmedabad
vide his letter dated 10th December, 1987 ordered to
replace the Branch Post Masters,who were also School
teachers in response to the judgment of Central
Administrative Tribunal in T.A. 178/86 and the present
applicant was appointed purely as temporary in place

_ who
of Mr. K.D. Makadia, the school teachep{ was working
as EDBPM. It.is contended that the applicant's
appointment was only on adhoc basis purely a temporary
one. It!is contended that the applicant was one of
the candidates nominated by the Employment Exchange
Office, Rajkot in October 1988 as per the
departmental rules and he was appointed as EDBPM
Kharachia after he was selected for that post and was
continued on that post for regular'appointment. It
is contended that the information furnished by the
applicant at the time of his appointment was not
correct, but it was contradictbry with the information
furnished by the apolicant before the Circle
Divisional Inspector and so necessary inquiry was made
to the complainant Inspector and under the
circumstances the 2nd respondent, in exercise of powers
conferred by Rule 6 of P&T ED Agent Conduct and Service
Rules, 1964, ordered for termination of services of

the applicant with immediate effect and the memo was



delivered to the applicant on 14th September,— 1989,
but he did not hadd over the charge to the Mail

Overseer, Dhoraji, but after correspondence he handed

over charge as EDBPM.

B The respondents have contended in reply that
the termination order of the applicant was only
simplicitor termination and was legal and valid and

the termination was not on account of any misconduct
and there is no violation of any provision of law as
alleged by the applicant. The respondents ha&e denied
that the respondents are an industry and the applicant
a workman and they denied that Section 25 of the
I.D. Act has " application to the facts of the

present case.

6 We have heard the learned advocates and have
gone through the application and documents on record.
The applicant's learned advocate urged two grounds
beforerus at the time of hearing that the order of
termination Annexure A-2 is based on alleged misconduct
and it is punitive in nature though it appears
innocuous because the foundation of the said order is
the alleged misconduct or nct revealing correct facts
about the income at the time of getting the appointment.
He submitted that the impugned order is the fesult of
the notice Annexure A-1 dated 3rd August, 1989 alleging
false information having been given by the aéplicant

in the application for Post Master. He submitted that

the termination order is a stigma. on applicant that- false
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information/given by the applicant/ He submitted that
without holding

such order cannot be made / inquiry against the

applicant and such order is violative of Article

311(2) of the Constitution of India. The second

ground <ttacking the impugned order Ann.A-2

is that the applicant joined the respondents' service

as EDBPM on 13th January, 1988 and he continuously
served it till he was terminated by the impugned order
Annexure A-2 dated 11th September, 1989, and

that the provision of I.DL. Act are applicable

as the applicant was in continuous service for more
than a year with the respondents and therefore the
applicant could not be terminated without following the
provision of Section 25 of the I.D. Act which had not
been followed by the respondents and therefore the
impugned order is bad in law and d=serves to be quashe

and set aside.

7. The learned advocate for the respondents
submitted that the impugned order is not by way of
punishment and it did not any charge Sheetlor
departmental enquiry, Wie would not like to go into

question
this y because so far the second ground of

attack against the impugned order made by the learned

advocate for the applicant 1is concerned, we find much

substance in that ground. The learned advocate for

the respondents submitted that the applicant is not a
' '

’
workman and respondents not an induStry'as defined

under the pProvision of I.D

Act ang therefore
Yl

I'D-Act
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is not applicable to the applicant. It IS needless

to refer to various decision of this Tribunal in which
Postal
it is held that the { department is an industry and
the EDBPM working there in jgs 5 workman as defined
under the provision of I.D. Act. We,therefore,hold
that the provision of I.D. Act are applicable in this
case. The respondents have not disputed the fact that
the applicant has continuouély worked from 13th
January, 1988 till the date of termination vide
impugned order Annexure A-2 dated 11th September, 1989
and thus he has continuously worked for more than a
year with the respondents. We hold that the applicant
has satisfied the conditions of Section 25B of the
I.D. Act and therefore before terminating the services
of the applicant,the respondents were duty bound in
law to comply with the mandatory provision of Section
25 F of the I.D. Act, namely, one months' notice in
writing and the compensation to be baid to
the applicant under the provision of Section 25F of
I.D. Act and admittedly the respondents have not
followed the provision of Section 25 F of I.D. Act
and hence the impugned order is bad in law and void

by virtue of not following the mandatory provision of

8 The respondents' learned advocate submitted
that the applicant had not handed over the charge
to the Mail Overseer, Dhoraji, but after correspondence

the applicant had handed over the Charge. The learned
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advocate for the respondents Submitted that they have

inducted another person in place of the applicant who

and
is serving atpresent ; the applicant has not joined the

said EDBPM who has replaced the applicant.

9. The learned advocate for the respondents
submitted that even if the Tribunal comes to the
conclusion that the impugned order Annexure A-2 is bad
in law and void because the same was passed in violation
of Section 25F of the I.D. Act, the applicant can not be

holding post
reinstated to the same post at a place where he was /

have
because respondents / appointed another person who is

holding th;?égst. In short, according to him,‘the order
of the reinstatement should not be passed

even if he is entitled to consequential

benefits. The learned advocate for the
respondents on this point relied on the decision in
Mohan Lal V/s. The Management of M/s. Bharat Electronics
Ltd., AIR 1981 SC page 1253, in which the Hon'ble
Supreme Court held "Where the termination is illegal
especially where there is an ineffective order of
retrenchment, there is neither termination nor cessation
of service and a declaration follows that the workman
concerned continues to be in service with all
consequential benefits, namely backwages in full and
other benefits". He submitted that in the instant case

even if the Tribunal declares the impugned order

ineffective and bad in law a declaration may be giwven



that the applicant continues to be in service with all

consequential benefits. He submitted that the

reinstatement is not necessary in this case, if the
declaration is given that the applicant continues to be
in service with all consequential benefits and the
other reason is given by him is that the third party

which
/ 1s not joined as applicant in this case, is already

replacing the applicant and therefore, it
would be défficult to give the said
éost to the applicant. He submitted that in para-17
of the judgment the Hon'ble Supreme Court has held
that if the termination of the services is ab initio
void and inoperative, there is no question for

granting reinstatement because there is no cessation

of service and a mere declaration follows.

10. The learned advocate for the applicant
submitted that whenever the order of termination is
held bad in law or void or illegal under the provision
of I.D.Act, the necessary order of reinstatement should
follow and he relied on the decision in Surendra Kumar
Verma V/s. The Central Government Industrial Tribunal-
cum-Labour Court, New Delhi, AIR 1981 SC paée 422 and
he drew our attention to para 6 of the judgment, the
Hon'ble Suprene Court has obserged in para 6 of the
judgment as under:-

"Where legislation is designed to give relief
against certain kinds of mischief, the Court

is not to make inroads by making etymological
excuesicn. 'Void ab initio','invalid and
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inoperative' or call it what you will, the
workmen and the employer are primarily
concerned with the consequence of striking
down the order of termination of the sergices
of the workmen. Plain common sense dictates
that the removal of an order terminating the
services of workmen must ordinarily lead to
the reinstatement of the services of the
workmen. It is as if the order has never been
and so it must ordinarily lead to back wages
E00, "

He submitted that if the respondents have inducted any
third party replacing the applicant at the said post

’ and worry has
it is their mistake { and even if the applicant fiot

challenging the appointment
joined the third party in this application/ order of

of applicant
reinstatement/ should be made.

181t We have heard the learned advocates for the
parties and we have perused both the decisicns cited
by the advocates in the instant case, We would have
certainly passed an order of reinstatement as we hold
that the impugned order, Annexure A-2 is illegal, bad
in law and void but the fact remains that the post
where the applicant was serving before his termination
in
is filledy/by the third party and the applicant has not
7 challenging his appointment.
joined that third party in this application/ Even if
we hold that the fault was of the respondents in
FJL' inducting the third party to the post of the applicant
for which the applicant mfxkk can not be blamed the
Passed
the reinstatement order cannot be/
in absence of the third party and applicant has not
joined that party in - b L

/ this case There can|/be two persons on the same post

More over, if the order is passed in favour of the
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applicant as having been continued in service as if

-
there was no termination against him, An our opinion)

, be at the
the applicant will not / slightest disadvantage,

the peculiar
Therefore, having regard to / facts of the case, namel
that the third pérty is inducted on the post where
the applicant was serving before his termination and
the applicant having not joined that party in the
present Original Apblication,we instead of passing an
order of reinstatement would give a declaration that
the applicant continues to be in service with all
consequential benefits. Hence we pass the following
order:
ORDER
The application is allowed. The impugned
order Annexure 2-2 passed by the second respondent
dated 11th September, 1989 terminating the Services
' of the applicant is declared as illegal and void and
inoperative and the declaration is made that the
applicant continues to be in service with the
respondents with all consequéntial benefits, namely,
backwages in full and other benefits, if any. The
respondents are directed to pay backwages in full
admissible to the applicant within four months
from the date of receipt of the copy of this order.

Application is disposed of. No order as to costs.

LA («QZ’”}//f;fy

‘ 3
(R.C.Bhatt) (N.V.Krishnan)
Member (J) Vice Chairman
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Before the Central Administrative Tribunal

At Almedabad Bench.
Original Application No.Soi of 1989

Dinkerbhai Naranbhai R athod. ssoApplicant.

Versus,

1. Union of India and Ors. «esOpponents,

Sr.No, Annex, Particulars. rages,
L] . L] L L] ® .‘;‘.er;lo. * . e @ - - - - - 3 - v -
L s gwrx of the pe tition 1l to 8
2. A=1 list of Emclosures
. dtd., 3rd August, 1989
3. 4.2 Copy of the said G
impunged order dt, /
11th Sept. 1989
v
‘:)._i
4. A=3  Copy of the 29th Oct.89 // ) 5
handing over '6f charge. -
Ahmedabad, a—l{ -

Date:- 26/10/1989 Aqvotate for the applicanmt.




BERORE THE CENTRAL ATMINISTRATIVE TRIBUNAL
AT AHMEDARAD, BENCH

0.A. NO. <o) 0% 1989,
Dinakarbhai Naranbhai Rathod,
Serving as$ E.D.P.

Residing at Kharachiya( Shahid)

Kolki Tal kaszetpur. .:. Applicant

Versss

l. Union of India
Notice to be served through mpzx
P.M.G., Opp: Income Tax,

Ahmed abad,
L) .

o, Superintendent of Post offices

sond al,

Dist: Rajkot. ... Opronents

Details of Application :-

(1) Particulars of the order against which

the application is moved.

This application is filed against the
impunged order dt, 11th September, 1989 passed
by the Superindent of Post Oifices removing |
the appeicant without following the due process

of law.

(2) Jurisdictio n of the Tribunal :
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‘he subject matter of the application

falls within the Jurisdiction of this Tribunal.

(3) Limitation :

The application is within the

prescribed period of limitation .

(4) Facts of the Cpse :

4,1 ~his application is preterraed with

view to challengi ng the impugned order dt.
11/9/1989 passed by the supdt. of Fpst (ffices
tGondal purporting to remove the petifioner from

who ;
services/wy¥® is serving as Extra Departmental B ‘ 0

Branch Post "aster, without holding the depat

mental inquiry against the applicant. The f Z |

——

petitioner who was inducted as such on 13-1-1988
by the second respondent/onpnént at Kharachiya.
ie has completed one years service as E,D,P.V,
It is submitted that on 3-8-1989 the second
respondent issued a letter seeking clarification
with respect to the oualification when the
appeEk xaY® applicant gave., It is mentioned

in the said letter that if The fails to make

the clarification he would be removed from

gervices, ¥rom the said notice it gives the
clear impresson that the applicant has submittied >
some false information with respect to his

cualification, "




4,2 Tt is submitted that the authority
probably not satisfied with the qualification
gsougnt to terminate the se vcies by resortine
to rule 6 of the Extra Departmental conduct
rules 1964, Thus the simple order in the
guise is passed by resorting to rule 6

the said rule, however, is not a tall
applicable in the case of the pe tititioner
relying upon this Rule an order dt. 11/9/1989
is passed by the secohd respondent tepminating
the. service of the applicant. The copy of the
order dt. 1B/9/1989 is annexed herewit: this

ANUEXs' 4=2' application and marked as Annexure:i-2',

4,3 It is suomitted that the second respondent
gent another communication asking the applicant
to give up the charge . ir the appliéant fails
to give up the charge he will be prosecuted
criminaliy. Thus the appiicant.was literaXly
thretened to give up the charge, but it is
submitted that the cahrge is still with him
and such an action onh the part of the
authority is reprehensible. The copy of this

‘ communication dt. 19/10/1989 is annexed herewith

AnN:'A=-3' this application and marked as Annexure:'A-3'

to this petition.

4.4 It is submitted that the impugned order

dt. 11/9/198¢ Ex-facie gives the impression of
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of simpde termination but in fact the

sald order is passed by way of punishment.
The order leaves an indilible gtamp of infirnity
and cast stigma mr& on his character/igiduct.

Ihe said order is passed without issuing

any chargesheet to the petitioner. rhe department
has not held any i.quiry and thus the apnlicant\
is deprived of the opportunity to establish his
innocence. Consequently the principle of natural
justice is violated . The action of the authority
is based on the natice iscued to him on 3.8, 1989
The authority has failed/igglected to held

deparimental inquiry as contemplated under Article

311(2) and also under the rules,

It is further submitted that rule 6
under which the services are terminated is not
at all attracted,Rule 6 is applicable only when
there is reference to and opinion of the authority
with respect to the general unsatisfactory work.
The applicant in the pust has not been given any
cause for compiaingd ., He has all throughout
the year rendered satisfactory work. He has not
received any memo with respect to hié worke.
Therefore the very applicability falls through,
Alternatively it is submitted that the aprlicant
is a part time employee who is pro¥ected within

the area of the Industrial Dispute 4ot 1247,



He is a workman under the defination of

the workman and before terminating services

he is required to be/ggidthe retrenchment
compemisation under section 25% I.D.Act.-Thisi
provision of law is mandatory and conditions
stipulated are sine quanon to be complied with,
In the case of the appiicant since the requirement
is not undergone the action of the authority
vitiates the order, It is also submitted that the
action is also violative of Article 21 of the
Constitution of india because it contemplated

the procedure to be followed.it say that no
person will be deprived of his or liberty

except accoxding to procedure establisheéy

by law. The 1life includes livelihood, It is

not near animal existence.,fhe 1life can be made
happy only when there is a means. 1he means

is taken away without under going the semblamce

of procedure,

4,5 It is submitted that the same authority
wants to save his action calls for the
information by adiressing a letter o the
petitioner on 13/1/1989 for the appointmént
as T,U.8, P, The applicant submitted that the
information on 20/10/1989 but though this is

done and having the experience is not given the



appointment, He is not even calle® for

interview,

54 The action

Grounds for relief with legal provisions
The impugned order of termination
1s merely a clock or a device by resorting
to rule, It is infact g removal order for
which there is no deparimentel inquiry. It is
violative of Article 311, 14 & 16 of the
Consitution., It is further in vionlation of
Section 256 of the I.D,Act, Since after
completion of 240 days he is not given aﬁy

retrenchment to be or compensation.

6. The details of the remedy exhausted

The remedy is not required to he
exhausted firstly because the order is
ab into wheci h does not precede with any inguity
and secondly the order is a simple order of
termination which is aRfeex different from

order, There is therefore no provision for appeal.

7. That no petition is filed or pending

with respect to same subject matter,

&. : ...7




8. Relief

(a) To quash and set aside the impunged
u
order dt. ¥%/9/1989 passed b; the
second respondent terminating the

services of the applicant,

(b) To direct the second respondent
to pay the arrears of wages from
the date of tevmination till'thé
applicant is reinstated vith cost

'nd interest,

9. Interim Relief :

- Pending admission hearing and final
disposal of this application to grant interim
order rest-aining the respondent No.2 from

implementing the said order.

10, Postal order/ demand draft.
Postal order Yo.

High Court branch

11 Tist of Tnclosures ﬂnnex:Aldtd. 3rd Aucust
1989 notice.(?) Annex;'A-2' to impunced order
terminating the services dt. 11th September 1989
(3) innex:'A-3' 19th October 1989 handing over

the charrce,
P

Ahmed gbad . 2 -y 4&@'\__ =

Date :- 26/10/1989 ‘ J




In Verification

I, Dinkarbhai waranbhai P athod,
Aged about 20 years son of Nranbhai Rathod
4 ogiet—fed K ‘k{‘(‘/’"‘”ér L
serving as W.D.P.M, Kharachiya, now/under
t=rminat;on do hereby verify that the facts
mentione 4 para,£.1 to ¢ are ture to my
knovledge and belief and 1 believe the same

to be true. I have not supressed any material

facts.

Verfied on 26th day of October 1989

at Ahmedaba 4. o
®

\'\\
RIS Jon5 A2, >Z

Filed by Mr... .. 2 7....3”....’ ¥ \

Lemned Advocate for Petitionerg
with second sei &. ... oA _.upies
gopies copy servea/woifie
other side

» %’]o[@ Dy.Regfstrar €AT(y
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True Translation -

Indian Postal Department -

shri D. N. Rathod,
Branch Post Magster,
Khacharia via Kaulki -

Number Ref/4/Special Khecharia dt, 3/8/89,
Gondal,
Subject :- Inspection Report of dated 7/6/89 of
Sub=-Divisional Inspector Dhoraji
Of Khacharia -

While drawing your attention towards Inspection

Report of your Office of dated 7/6/89 from the

Sub=Divisional Inspector Dhoraji, it is stated that,

»

you have furnished false information in the

@pplication as Post Master. In case of your
m

education also, you have given ralse information.

So, you please send detailed explenation immediately

a@bout as to why you should not be removed from

—

the serviees as Post Master Kharachia for having
such .

given|false information to this Office within

\ 3 Yy
' three days,

Sd/- Illegible.,

True Translation

verified by me -

Advocate,
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Indian 1’0*6@8 rtament-

True Translation - Sd/-11legible Annexure 3

Superintendent Of Post Offices,
Gondel Division, Gondal = 360 311,
wated

To
pinkearray Naranbhai Rethod,
Place Kharachiya, via Kaulki -

¢

Memo No.8 BR 25/BPH/Kharachiya/89. Gondal Dt.20/10/89.,

Subject $= Matter.-of removing from the services as
sranch Post Master Khecharia (Kaulki) =

Order for removing you from the services
ﬂas pbeen issued vide this Yffice letter dt.11/9/89
under Memo Number B2-i/BRM/Kharachiya/89 which is
delivered to you on the day dated 14/9/89 through
Mail Oversear Dhoraji, end has been delivered to
you on thé day dated 14/9/89 and when O.A, explained
to you &bout handingover charge ofAtne branch Office,
you have not handed over charge of Branch Office.
Thereafter, :you have proceeding on leave by
handing overhcnarge of Branch Office to your
sister. Arrangement made by you without prior
permission of leave 1is illegal. Therefore,
arrangement of candidate to work in yodf place made

by you has also not been allowed/sanctioned.

12]
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Memo written through this Yffice on the
above dated 11/8/89 which having been delivered
to you on the day dated 14/9/89, you are hereby
declared to have been removed from dt.14/9/89,.

ordered to
It is hereby|handover charge of Branch

Office, all the reords/files furniture along
with the Balance to Shri J_ P. Joshi, Sub -
Divisional Inspector Dhoreji. Therefore, order
Ahas been made to you or to your nominee to
hand over charge without dispute when at any
time Brench Officer comes to take over charge,
Or if this order shall be disregarded, then

. legal
will have to resort to teking] action per force
with regret on criminal lines‘and for which
entire reSpﬁnsibility shéll be yours, Which
pleaéernote.

Sd/~ Illegible
Superintendent Of Post Uffices,

Gondal Division,
Gondal 360 311,

Copy forwarded to -

The Sub—Divisiqnal Inspector, Dhoraji Division,
Dhoraji.

On receipt of this order, he should take over
charge of Kharachiya Branch Post Office with

the help of two panchas to be taken with him,



—

c.‘

True Translation contd:

W

If handing over of charge of Branch is denied,
then Panchnama in that connection be forwarded.
Signature of the Post Master also be got appended,
and if refuses to eppend signature, then necessary

endorsement to that extent be made in the FPanchnama

and, thebéfbrél thereafter, you are hereby directed
to open parallel-Post office with zero bkhéh balence,
hAs also, to meke arrangement for registering
complaint in the Upleta rolice Station as per

Section 188 Uf the Code of Criminal Procedure,

through the responsible PO. Necessary printed

set for the parallel post office be obtained

4 necessary materis
trom the Livisional VYffice as also to obtain| such ¢

1s
S

Card, covers, stamps necessary blank forms and
Journal etc., Mention about having kept cash

amount of the Post Office, stamps, furniture,

records forms etc, in illegal possession

unauthorisedly be invariably be made in complaint,

Extra copy of the said order is enclosed herewith

for delivering the same to the Post Master

S 1 ] N Q - & o - 5
Shri K, N. wongaresia ILA Knaracﬂiy& via Kaulki

|4]



|4]

o take note to enter into transaction of
to carry on
2gs as Well as]his duties connected with

Branch Office from now ocnwards with the
Inspector phoraji. If he shall commit default in
doing So, then shell be loosing qualification /

eligibility as Government servant for disregarding

his order which please note.

Sd/- Illegible

Supebintendent Of Post Offices,
Gondal Division.
Gondal 360 311.

True Translation
verified by me =

Advocate,

Sub=-Livisional
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Before the Central Administrative Tribunal, Ahmedabad

0. A. No. 501 / 89

D.N. Rathod cee . Applicant
Vse
Union of India & Ors. cee Respondents

I, J G&.Reve S 4MA© do hereby
verify and state as under in reply to the application

filed by the applicant.

l. - T have read the applicant and the relevant
records and an conversant with the facts of the case.
I do ot admit such of the averments except thase
which are specifically admitted by me and I Hereby

deny the same.

2.kk KRm At the Outset it is submitted that the
application is mis-conceived and not maintainable

at law and deserves to be rejected. The applicant
has not exhausted all the available remedies avail-
able to him. It is submitted that no legal right
much less a constitutional right of the applicant is

violated.




e . Referring to para 1 of the application, it is
submitted that the contention of the applicant are mis-
conceived and not tenable and deserves to be rejected.
The applicant has been teminated @n accordance with

the rules.

4, Referring to para 2 of the appliéation, it is
submitted that since the applicant has not exhausted
all other remedies, the Hon. Tribunal may not and
should not exercise its discretion in view of the

provisions contained in Section 20 of the Act.

D At the outset it is submitted that the post
master general, Gujaret Circle, Ahmedabad, vide his
letter No. staff/24.19/Court cases, dated 10-12-1987,
ordered to replace the Branch Post Masters, who weare
also school teachers, in response to the judgement of
Central Administrstive Tribunel, in case No. TA/170/

1985.

6. Accordingly, Snri K.D. lMakadia, the school
h

teacher of Karachia {Kolki), who was working as extra

departmental Branch Post Master, was replaced by pro-

visional and adhoc appointment of Shri Dinkarbhai N.

Retnod, with effect from 13-01-1988, with clear under-

standing that his appointment is purely a temporary
and will hand over the charge to the requler selected
official. A copy of his declaration (Annexure R-1)

on this understanding is enclosed-



"

~

. As per departmental rules, the Bmployment
£xchange Officer, Rajkot, was requested to nominate
the candidates. The applicant, Shri Dirkarbhai N.

Rathod, was one of the candidates nominated by the

 Employment =xchange Officer, Rajkot, in October, 1988.

8. Shri Dinkarbhai . Raethod was, therefore,
asked to furnish the some information about his
educational qualification, independent source of
income, etc. The independent adequate source of
inxome is one of the conditions for the appointment

of the Extra Departmental Branch Post Master.

9. - The applicant had informed the .income from
the partnership of cycle repairing shop. The Sar-
panch had shown the 'present ingome' as &: 3,600/~

peér annum during 1987-88. Hence Shri D.N. Rathod,

was selected for the post of Extra Departmental Branch
Post Master, Kharachia (Kolki), and was continued on

that post for regular appointment.

10. Whiley during the course of inspection by
Sub Diwisional Inspector, Dhoragi, on 07-06~1989,

the applicant had shown his-income as fs: 100/~ per
month from the agricylture labour. The said income
of Is: 100/~ p. m. cannot be considered adequete for
the livelihood. So, the Sub Divisional Inspector

referred the matter to this office through his Ins-

pection Report.




11. While referring to office records and the
information furnished by the applicant at the time
of appointment, revealed that the seme wes contra-
diictory, with the informetion furnished by .the
applicent before the Sub Divisional Inspector. 3o,
necessary engiry was mede through the Complaint
Inspector of this office, which reveeled that the
information about independent source of income

from the partnership of cycle repairing shop, wés
not correct. In fact, he héd no independent source
of income, which is the first and foremost condition
as underlined in para 2(a) of DG RT letter No. 45-
22/71-SPB~1/Pen dated 04-09-1982, read with his
letter io. 43-84/30-Fen dated 30-01-1931.

-12. . Under the circumstances, the Supdt. of

Post Offices, Gondal, in exercise of powers con=
ferred by Rule 6 of PRT ED Agent Conduct and Service
Rules, 1964, ordered for termination of services of
the said Shri D.:i. Rathod, with immediate effect.
The said memo was delivered to Shri D.n. Rathod on
14-09-1989, but the applicent did not hand over

the charge to the Mail Overseer, Dhoraji. After

a leng correspondence, he handed over charge with

disputes.

13. It is submitted that, therefore, in view of
the above facts and circumstances of the cése, there

is no merit in the a.plication and the same deserves

to be rejected, :



14. It is submitted that the applicent had sent
. . cupplicedsem
his, first Spseal on 09-01-1988, in which he had shown
A
educational quelification Std. XI passed, but there

was no indication of his own income and the source

of that income. The applicant had sent his second
application on 06-02-1988, for the post of Branch
Post Master, Kharachia, and he has shown his income
from cycle repairing work. But he had sent a certi-
ficate of income dated 31-01-1988, from the Sarpanch
of KharachiaGran Panchayat, in which the Sarpanch had
stated that the applicant's income does not exceed

Rss 3,600/- for the year 1987-88. The applicent was
given provisional engagement. It is submitted that
it is always open for the department to verify regard-
ing age, educational qualifications, etc. Therefore,
any provisional employee is liable to be terminated
if any of the facts stated by the applicant is found
to be incorrect later on. On 20-04-1989, selection
of the epplicant was made out of 14 candidates and

he was informed vide letter dated 21-04-1989, to

fill up the required forms, which were sent to him.
On 07-06-1989, the Sub Divisional Inspector (Postal),
Dhoraji, carried out the inspection of tne Kharachia
3raench Office where the applicant was working. Dur-
ing the inspection of oral enguiry by the said offi-
cer, the applicant stated that he wés stydyihngg in
Std. XII and he had infome of Is: 100/~ per month of
nis own from agricultural laebour. The Sub Divisional
Inspector, Dhoraji, had intimated this fact in paera 1
of nis Inspection Report dated 16-06—1989:‘ It is
submitted that as per the recruitment rules of the

£. D., B.P.i., the candidate should have independent



adequate income. The applicant had stated orally

the said officer that he was studying in Std. XII.
The contention of the applicant, therefore, wés mis=-
leading , which led the Superintendent of Post Officeé,
KkRzxaghxa Gondal, who appointed him as E.D., B.P.i.,
Xharachia. Therefore,‘the anplicant wes addressed a
letter by the opponént no. 2 on 03-08-1989, to ex~
plain for the information about his income and also
for non-mention about his continuing t..e studies in
Std. XII. On 08-03-1989, the applicant sent his ex-
planation wherein he inter alia stated that ne wes
studying in Std. XII, as an outside student; but he
did not offer any explanation ébout his own indepen-
dent income. As such, he was asked by the Supdt. of
Post Offices, Gondal, the respondent No. 2, vide his
letter dated 16-08-1989, to send thne certificate of
his independent income. In that response, the appli-
cant had sent, witn his‘épplication dated 21-03-1989,
the certificate of nis income of the Sarpanch dated
21-08=1989. In this case the income of the applicant
was shown as : 3,600/-, for the year 1988-89. It is
submitted that, afterg considering the said explana-
tion of the applicant, his services were terminated
vide meno No. B2/25/BPi/Kharachia/89 dated 11-09-1989
oy the Supdt. of Post Offices, Gondal. It is submit-
ted . that the applicant was not considered elegible for
the post on which he was appointed, as he did not ful-
fill the requisite condition of his- having independent
income.. .The said memo was served on the applicant on
.14—09¥198§‘énd he was also requéstéd to hand over the

charge. The épplicant wask hesitant to hand over the



charge, and &lso did not accept‘tneAtermination order.

It is submitted that the father of the applicant is
a school teacher and his. monthly income from the
salary is Bs: 2,149/- (ps: 26,228/=- per year). The

income of tne applicant from the partnership of

cycle firm was also incorrect. In fact, the appli-
can8 has no independent source of nis income.. It is
submitted that, thereforg, tne applicant was given

an opportunity to explain about his own income. The
applicant did not give correct facts in his applice-
tion. It is submitted that the applicant was found
not fulfilling the conditlons of recruitment. There-
fore, his services were temminated. The said termi-

nation order is legal and valid and no interference

is called for.

15+ Referring to para 4 of the application, the
contention of the applicant khak are not accepted
and are hereby denied. ‘he termination of the appli-
cant is legal and valid.v It is a simplicitor termina-
tion. Itx is submitted thndt, therefore, it is not
recuired here, to followkm the detailed procedure
under the rules. The services of the applicént..are
not temminated an the grounds of any migjewpdiite 1Y
is further sub:iitted that thmgguafglgggyﬁﬁqkygy

~ stated incorrect facigrd JE B PE LR T wWiegdh ha'
misled the adwGidat verI NEFL-APABAT $HI T .angf@r)

fore; $DY JawhrtesinsgAthyRremiasite @sddve anfd iy
ot 85 P18 SRS UESA ° B SR Y S 38 o 15 288 |

appointment. Theref: i
i NEEES e Ie §OSF HE S 54T




It is submitted that the principle of natural

Justice has been violated, by seeking the expla-

. . ‘/{th\d
nation of the applicant. It is pedied that there

is violction of Article 14 of the Constitution of

lndia, as alleged.

16.. It is submitted that it is denied that the

impugned order of temination has been passed by

way of punishment ass alleged. It is submitted

that there is no stigna. It is submitted that the

rule/i%/prescribes for simplicitor terminetion., It
is submitted that it is not always open for an autho-
rity to temincte the services of any employee when
Nis appointment itself was illegal on the ground af
that the concerned employee was not even eligible
for the post in question. It is submitted that whe-
ther the applicent's work was satisfactory or not

the criteria in the present Casey since his appoint-
ment itself was void ab initio. It is submitted that
the respondent is not an -industry and the applicant
is not a workman. The applicant was discharging
duties &s an extra departmental brench post master.
The said duty is in the nature of supervisory or
managerial fashion. It is further submitted that

the Industrial Disputes Act does not apply in this
case. The applicant is not governed by the provi-
siong' of the Industrial Disputes Act. He is governed

by the Extra Departmental Agents Rules. It is denied

that Section 25-F of the I.D. Act has any application

in the facts of the present case,




17, It is denied that the impugned action is
also violative of Article 21 of the Constitution of
India as alleged. It is submitted that the appli-
cant was given an oouportunity to clerify the posi-
tion and in the said notice the applicant was also
informed about stating inco¥¥ect facts in his appli-

cation.

18. Thet the other averments and congentions
of.the applicant are not admitted and are hereby
denied. It is submitted that the grievance of the
applicant that the applicant was not called for the
interview has no relevance and the said contention

is devoid of any merits.

'19. Referring to para 5 of the application, it

is denied that the impugned order of termination is
merely a cloak or a device as alleged. It is sub-
mitted that it is the simplicitor order of temana-
tion and not for removal. For the same reason is
given incottect facts in the applicetion. It is not
a mis-conduct and, therefofe, no punishment can be
made to the applicant. It is denied that the impu-
gned action is violative of Articles 311, 14 and 16

of the Constitution of Indic as alleged.

20. Referring to para 6 of tne application, it
is submitted that against the impugned order of
termination of the services of the applicent, appea

passed by the Supdt. of Post Offices, Gondal, appeal




lies to the Director of Postal Services, Rajkot. The

applicant has not exhausted the said remedy. There-

" fore, also the application deserves to be rejected.

21. Referring to para 8 of Lhe application, it
is submitted that the applicant 1s not entitled to

any relief as prayed for and the application deserves

%{K
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to be rejected.
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