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CENTRAL ADMINISTRATIVE TRIBUNAL
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. 499/8¢
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DATE OF DECISION 3-8-94
'4i-Aﬂ::-”.L ""’Mll 'L\’::{ <H],.-“.-l_\v7 vH“—Petitioner
Mr Ko & Advocate for the Petitioner (s)
Versus
Unic India and Othe:
e N ~_ Respondent
Mr, B.R.Kyad ) Advocate for the Respondent (s)
CORAM
The Hon’ble Mr. K, Ramamo jr.?i""!;;l,':‘ Member Ui}
The Hon'ble Dr, R.Ke Saxena Member (J/
JUDGMERT

1. Whether Reporters of Local papers may be allowed to see the Judgment ? /

-
v

2. To be referred to the Reporter or not ? /\]
3. Whether their Lordships wish to see the fair copy of the Judgment ? ’

4. Whether it needs to be circulated to other Benches of the Tribunal ?
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Shri Mahesh Keshavlal,

Truck Driver,PwI(C),
western Railway,
Rajkote. Applicant

advocate MreMeKePaul

versus

1. The Union of india,
owning Western Railway,
Through : The General Manageri
Western Railway,
Churchgate.
Bombaye

2. The Executive Engineer (Const.),
Western Railway,
Jamnagars Respondents,

Advocate Mre.BeReKyada

JUDGMENT

0eAe499/89

Date: 3{[&! aqy

Per : Hon'ble Mr.K.Ramamoorthy, Member (&)

In the application,relief has been
sought by way of setting aside gihotice of termination of
service issued by the Respondents on 6.10.1989. In this
order,Respondent No.2, the EXecutive Engineer (Constructions),
Western Railway, has given notice of a month tc the applicant
stating that on the completion of the V«.0O.Pe. Froject his
services would no@ lcnger be required and,therefore, his
services stand} terminated. It is the contention of the
applicant that when the notice was being given to him, one
employee,Shri Bhupat Singh, junior to him was being continued.

In the reply filed by the Respondent No.Z it has been stated
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that there was no illegality in the order as he was junior
most in the category. It has been further stated that it

was only a notice for terminatidn and ggg termination order
jtself. It is also stated that the applicant wgsi?articular

artisan- an air-compresser- driver and he had no right to

claim seniority in the post of general driver,which is another

categorye.

2 Tt is an undisputed fact that the applicant was
a part of the project staff and on the completion of the
project, the employees are also liable for termination.
However, in view of the Supreme Court's judgment in the
case of Indrapal Yadav, the Respondents have agreed to
maintain a senicrity list of porject staff and take steps
to absorb them in future vacancies according the seniority
list. In point of fact, the applicant, on an earlier
termination order on 20th November, 1983, had sought relief
against the termination and this Tribunal vide T.Ae order
N0.601/86 ,dated 26.8.1987, had allosed application and
ordered that the applicant should be continued in the
services of the Respondents and be absorbed in the regular
employment as Class-1IV employee as and when vacancies arise

in accordance with the rules.

3e It has been brought on record that the
Respondents have published a seniority list of the staff
of this project for casual labour under their letter
No.E/G/6/1/83 (Project) dated 25th September, 1987 wherein
the name of the applicant has been clearly shown under

the heading "“Air-compresser Driver" at 5Sr.No.2. Respondent
No.Z has stated that regular absorption will be taken as
per the seniority list as and when vacancies arise in each

cadree.
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4. The limited point of the applicant seems to
be that in point of fact he was actually working as driver
and he should not have been shown as "Air-compresser Driver"
in the seniority list. In support of this fact, he had
produced vouchers from the Engineering Department wherein
he had been shown as a driver. He had also produced a copy
of free-pass wherein also he has been shown as z driver.

In view of this he stated that he should not have been
listed as Air-compresser Driver cnd his seniority should

have been kept along with other drivers,

Se The applicant has not been able to show any
specific order appointing him as a truck driver. while the
Respondents have themselves have produced their vide order
No.A-8,wherein it has been stated that "Shri .lahesh Keshavlal
is at present utilized a$ truck driver and that he can be
utilized in any way according to the urgency of work."

What is proved beyond doubt is the fact that the applicant
was employed as casual labour on the project as a chcineman
and thereafter given assignment according to the availability
of jobs in the project. In the face of the clear seniority
list showing the list or artisans staff working wherein he
has been shown under the specific sub-heading "Air-compresser
Driver" instead of under the heading "Driver" wherein some

22 names had been shown, there is no reason to draw any
inference that the applicant had not been appointed as
"Alr-compresser Driver". If the applicant had any grievnace,
he could have taken this action by way of challengingr® the

seniority list which was circulated on 25.9.1987. Bven now,

..5‘.
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Transfer Apvplication No;

CERTIF ICATE
Certified that no further action is required to be taken ang

the case is fit for consignment ts the Record Room (Decided) .

Pated : R&c . qy

. A
Countersign 3 ‘ o aedf i_{
. PR Signature of /Zhe Dez’ing
A ASsisftant

Sectien Cfficer.
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CENTRAL ADMINISTRATIJVE TRIBUNAL
AHMEDABAD BLNCH

; AHMEDABZD .
Submitted ; C.A.T./JUDICIAL
SECTION.
Original Petition No.: S of g’} .
Miscellaneous Petition No, - of ~ N .
Shri ___ Ma koot ?iﬂjk?”LJ Petitioner(s).
Versus,
\/vvﬁﬁn a6 }Tﬂlﬂ\ 2. C- Respondent(s) .,
0 -
This application has beey . submitted to the
Tribunal by Shri Mk faaad
under Section 19 of the Administrative Tribunal Act,
1985. It has be:n scrutinised with reference to the
points mentisned in the check list in the light of
the provsisions contained in the Administrative Tribunals
's

Act, 1985 and Central &Administrative Tribunals
(Procedure) Rules, 1985.

The application has been found in order and

may be given to concerned for fixation of date.

The application‘ﬁéinot bezn found in order for
the seme reasons indicated in the check list. The
applicant may be adxiéed to rectify the same within
21 days/Draft letter is placed below for signature.

/ , : N 0
:\‘/ﬁf’ J? \’) C(gi\‘ T T /‘)}D})&a)] e e,

L pesnn. Ky Py ¢ & 14 2 luw'é‘{,.

i ° AP (}»‘ag }‘A“! '!-.4{
;zA:’u Po'-( 4:; 1€ f'"gr-,c lol-e « f ly e
I 0/~ prepes ra C 4’““‘}'3""{;» > ESGle,

8 Pl, ree endlersemen - TOeel® FR
{, i v N e
(o N\icen)” "] oduw Om “U/ n| (:’7 "
| | ' K5 Vidi). u)'A
N U-w},&v, I wele Y"j}\ Men'ble Y-C
‘-\IF :2 w “1—» ,C) W ne 9 = > / P / (5;?
“Lf?“ c»-ﬁf?ﬂj;tji an &Jﬁuhu Gy olole {%%‘J

e




- e k S : - ANNEXURE-I,

hg
TIVE TRIBUWAL
’Lﬁvn
,? Y. 5 ~
Jf_'"':.t.“ Vv .‘_q‘)w’l ( ) Y)a /\tﬂl\ (KMLOV )Q_](
RESPONDENT ( ) \4 . | [n J
Mam om : (VAN S
S TO BE EXAMINED - ENDORSEMENT AC TC
RESULT OF
EXAMINATION.
1. Is the application competent 2 't}r
2 (A) I3 +he application in ' /
the preszcribed form? “&r'
(B) Is the asplication in ' Y
paper book form ? ' : T%f
(C) Hive prescribed number
comletz sets of the
application been filed ? t%r
3: " Is the aprlication in time ? ‘?f
5
1f net, by how many days is .
it heyond time 2 -
v Has sufficient cause for not
makiag the application in ' S
tine stated 2 '
4, das the document of authorisation/ g}/&
Vakalat Mama been filed.? Rl
5. Lication accompained by PP 99745 %
Zor R,50/-.7 Number of 6@
to be recorded.
& rHas the copy/copies of the order(s (F%n ' At o '
agalmst which the application is \% V& ’. o F/()
" made, been filad 7 ok T -
7. (a){Have tie copies of the documents - \}{
lied upon by the applicant and )
ment loned in the application -

Filed 72

\b) Have “he documents referred to
in (a) above dulv attested and
numbered accordingly ?

(¢) &re the documents referred to ‘Mwﬂy
_ inla) above neatly typed in
double space ?

2, Has ¢ index of documents has been /7
filed anl hae the paging been done |
properly 72 o
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ADDITIONAL BENCH,
AT AHMEDABAD.,
0.4.No. 419 71989
shri lMahesh Keshavlal,
Truck Driver, P.W.I.(C),

Western Railway, Rajkot. . APPLICANT,

V/s.

1. The Union of India,
Owning Western Ra 11\31,
Through. The General lManager,
Western Railway, Churchgate,
BOMBAY - 20,

. The Executive Engineer (Const.),
Western Railway, Jam®#nagar, « RESPONDENTS .

N

I ND s X.

A=1 Delivery memo dt. 13/10/88 Page 1.
5 A=2 Delivery memo dt. 12/11/88 Page 2.
A=3 Delivery memo dt. 24/11/88 Page 3.
A=4  Delivery memo dt. 6/10/88 rage 4.
A=5 Free pass dt. 6/11/88 Page 5.
A=-6 Duty pass dt. 24/11/88 Page b.
Q A-7 Certificate dt.5/1/29 Page 7.
@\\L, A=-8 Certificate dt.12/12/88 Page 8. (
/ A=9 lovement diary of truck no.4032, Page 9 to 15.
’)ﬁ(b/ A=10 Retrenchment order dt.6/10/89.

A=11-Affidavit -
A’ ' HpNiction o 6 11'3‘3
- \LJM—?M‘(’ F TR No Lol /86

AHMEDABA

DATED ; 7 (-89

9

CoPy i Sonnny o oty
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ADDITIONAL BENCH
AT AHMEDABAD.

0.A. No. W99 /1989

Sri Mahesh Keshavlal,
Truck Driver, PWI(C),
Vestern Railway, Rvgﬂot. P Applicant

V/s.

1) The Union of India,
owning VWestern Railway,
Through: The General Manager,
Western Railway,
Churchgate, Bombay-20.

2) The Executive Engineer(Const. ),
Western Railway, Jamnagar. « e e Respondents

subject: Application u/s 19 of the Admlnlstratlve
Tribunals Act, 1985.

1. Particulars of the applicant:

Sri Mehesh Keshavlal, working as Driver under FWI,

2. Particulars of the respondents:

a) The Union of India, Owning Western Railway,
Through: The General Manager, Vestern Railway,
Churchgate, Bombay-20C,

b) The Executive Engineer(Construction), Western
Railway, Jamnagar.

3. Particulars of the order against which application is
made :

The gpplication is against the order No.JAMN/E.615/1/

1 dated 6.10.1989 received on 3.11.1989, passed by the
ixecutive Engineer(Speciel), VWestern Railway, Ahmedabead,
regarding the retrenchment of the applicant.

contd, . . .
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Jurisdiction of the Tribunal:

The applicant declares that the subject matter of the
erder against which he wants regressal is within the
Jurisdiction of this honourable Tribunsl.

Facts of the case:

The epplicant was appointed as a Chainman on 1.8.1974
under the Bridge Inspector(Const.), Rajkot, oI
Viramgem -~ Okha - Porbandar project. Since 1582, the
applicant was working as & Trucxk Driver under the PVI
(Const. ), Rajkot. The services of the applicant were
illegally terminated w.e.i. 20.11.1985. 'The applicant
had filed RCS No.10bb/1985 in tne court of honourable
Civil Judge, Senior Division, Rajkot. The said suit
was trensferred end registered in the Central Admini-
strative Tribunel, Abhmedabed, as a T.A. No.bU1/1950.
The applicant haa challenged his illegal retrenchment
in the above referred case. The honourable Tribunal,
vide Jjudgement dated 26.8.1987, had deciced tne action
0L tTne respondents as illegal and had pnassed the order
for the reinstatement of the applicant. In para No.6
of the judgement the honourable Tribunal had also given
the direction to the respondents to absorb the appli-
cant in the regular employment as Class IV employee
after screening in accordance with the rules. After
the order dated 26,8.1987, the applicant is reinstzted
on his original post, but till this date no screening
test of the applicent is done, nor he 1s absorbed in
the regular employment. The applicent is continudusly
working as a Driver. The services of the applicant 1is |
retrenched vide order No.JAlMN/E.615/1/1 dated 6.10.89,
received on 3,11.89, with one month's notice. Sri
Bhupatsinh Kelubhe, Driver, who is Junior than the
applicant is continued as a Driver under Executive
Engineer(Const. ), Jamnagar, while the applicant is
illegally to be retrenchec and relieved from the
services w.e.f. 2.12.1989. The respondents have not
implemented the order of the Tribunsl passeu on £0.5.87
in T.A, No.601/1986. without REsEriinExxk® observing
the principles of last come first go, the services of

contd., . .
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the applicant are illegally to be retrenched from
e

ing aggrieved by the above referred order,
the applicant has preferred the present applicatiion
under section 19 of lthe Administrative Iribunals Act,
1985,

Relief sought:

In view of the BhmWE Tacis Hentionew 1in para b5 gbove,
the anplicant brays that the order No.JAM/E.615/1/1
dated 6,10,1989 regarcing the retrencament of the

applicent from the services w,e.,f, 2.12.1989 may be

set aside and it may be declared that the said order

is illegal, null and void against the settled principles
of law ang Justice as the respondents have not followeq
the principles of last come first go and many other
Juniors of the applicant are continued as a Driver as
well as as per thne order vassed by the honourable
Iribunal in T.A, No.6C1/86 the applicant hzs a right to
be apsorbed in the regular employmnent after screening.

Interim order:

In the facts and Circumstances of the case, the zppli-
ctfully prays that u/s 2t(a) and (b) ot the

Aaministrative iribunals Act, 1985, the respondents may
beé directed by issuing the interm lnjunction order tor

not relieving the epplicant from his Present post as

@ Driver till the Tinal disposal ot the present appli-

cation,

Deteils of remedieg exhausted :

The applicant made a representation to the Executive
Engineergtonsc.), Jamnagar, on e S Rg for with-

2 1 3 | 3 ' T i - : / Y
drawing the order dated OeTULTYRY regerding the retrenche

ment of the applicant and to continue him in the services
as well as to absorb him in the bermenent employment

as per the orders of the honourable Tribunal passed in
T.A, lo.601/1986, but no reply is given by the respond-
ent. Hence, the applicent is Compelled to file the

present application.

J
g
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Y. Matter not pending with any other court:
The applicant further declares that the matter regard-
ing which this application has been made is not
pending before any other court ot law or any other
authority or any other bench of the Tribunsal.

10. Particulars of bank darart:
A Bank Draft No,ZZ“]V{;@ Ior K.oU/- in respect of

application fees drawn on the Station Bank of India

is enclosed.

11. Details of the Index:
An index in duplicate containing the details of the
documents to be relied upon is enclosed as A-1.

12, List of enclosures:
A list of enclosures is annexed as A-2,

i

Ahmedabad \ L - .\Q\M("i{ tz
T o gal- 4

Verification
I, the undersigned liahesh Keshavlal, Hindu, Adult, working

as driver under PWI (Const.), do hereby verify thet the
contents from para 1 to 12 are true to my personal knowledge

and that I have not suppressed any material facts.

\

medabad _ ,\ .
Q+ 24> N__/&(i Mtle' ’/‘QlC{C’u(’\

Bnp“" .Llol.)o..)o, DoL..Lopo

}Jvoc Le,
16, Bhaktinagar Station Plot,
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ADDITIONAL BENCH,
AT AHMEDABAD,

OOA 'IKI\TO‘ /19690
Shri lMahesh Keshavlel,
Truck Driver, PWI(C),
Western Railway, Rajkot. ' « APPLICANT.
V/s.
1. The Union of India,
Owning Western Railway,
Through: The Generel lManager,
Western Reilway, Churchgate,
BOMBAY - 20,
2. The Executive Engineer(Const. ),
Western Railway, Jamnagar. . .RESFONDENTS,

I, the undersigned Mahesh Keshavlal, Hindu Adult,
working as a truck driver do hereby declare on solemn
affirmation as under:

That 1 was appointed in the services of the mpnerent
Respondents as a chain-man on dt.1/8/74. 1 was promated as a
driver in the year 1982. lly services were terminated illegaly
on dt.20/11/83. The termination ofder gfxwas set-aside by the
Hon, Tribunal vide order dt.20/8/8v after that I am working as
a truck driver,

truck driver.

O}

Shri Bhupeatsing Kalubha is Jjunior to me as

He 1s continued in service. I am served with the retrenchment
one month notice dt.3/11/89. 1 have challanged the retrenchment
notice, I have mraXkargesalso prayed for the Ad-interim

earing. Whatever is stated in

~

injunction xmpendipg the final

¥

the application as well as in the Ad-interim injunction prayer
is true to the best of my knowledge and beliet. I state the

above true facts on oath.

o-n-49  CeT Tl
Bl MR oiemnly affirmed before me b,
X smmMeshesh sesha) el
R = who is identified Advocate
AL at

R VL it bl TS o W D o Y V2 I (o
b-A-Lbﬁ-Ugggkkﬁf Zs.  who is known to me.
16, ':%nei% &‘-rjagar S-tg‘ﬁ%on?ﬁkm:bpatedz- ] Fr /- & b |
HAJTKY‘.?Q gy .3 ’f¥ﬂ£%¢4yTu<i23—qf’

Clerk of the Court
Civil Judge Sr. Da.
RAJKOT,
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

Sbdodin. ks
T.A. No. 601 OF 1986.

(ReCeS<No. 1066 OF 1983)

DATE OF DECISION 26.8.1987

SHRI MAHESH KESHAVLAL Petitioner

M.X. PAUL Advocate for the Petitioner(¢f

Versus

THE UNION OF INDIA & ORS (W.RLY) Respondents

B.R. KYADA

CORAM :

)
The Hon'ble Mr. P.H. TRIVEDI, VICE CHAIRMAN.
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Shri Mahesh Keshavlal,

Truck Driver, PWI (C),

Western Railway,

Rajkot. cecee Petitioner.

(Advocate : M.K. Paul)

Versus.

1. The Union of India,
owing Western Railway,
through: The General Manager,
Western Raillway,
Churchgate,
Bombay .

2, Executive Engineer (Const.)
Viramgam-Okha-Probandar (Project),
Western Railway,
Kothi Compound,
Rajkot. & Respondents.

(Advocate : B.R. Kyada)

JUDGMENT

T.A. No. 601 OF 1986

(ReC.S.N0.1066 OF 1983)

Date : 26.8.1987.

Per: I'ion'ble Flr. PeMo JOShi, JudiCial &mbero

The petitioner-plaintiff Shri Mahesh Keshavlal of
Rajkot, being aggrieved by the action of the Defendants
No. 2 terminating his services, filed Regular Civil Suit
No. 1066/83 on 20.11.1983 in the Court of Civil Judge(S.D)

Rajkot. He sought the relief of declaration to the effect

////~~wx-_ that the action of the Defendants No.2 in terminating his
=

legal and nmull and void. According to him, he was

pitially engaged as a 'Chainman' on 1.8.74 under

ridge Inspector (Construction), Rajkot, of Viramgam-Okha-

Contd....o. 3/-
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and
Porbandar Project,/since 1982 he is working as a Truck

Driver under P.W.I. (C), Rajkot. It is alleged that even
though he is serving for more than 7 years the action of
the Defendants to terminate his services is illegal when
his juniors are allowed to continue. The plaintiff also
sought interim relief. The learned Civil Judge directed
the Defendants No. 2 to maintain status quo vide his order

dated 21.11.1983,

2. The Defendants filed their objections against interim
relief vide Exh.18 and contested the plaintiff's suit vide
their written statement Exh.20., It was contended inter-
alia that the plaintiff was initially appointed as Chainman
with effect from 1.8.74 but thereafter he left the service
on 22.,9.76. In the meantime he had a break of 10 days
also. Later on, he was employed as a casual labourer having
no substantive right and lien on any post in a temporary
department and carrying out Railway project like Viramgame
Okha-Porbandar 'Broad guage conversion Project' with effect
from 13.10,76. According to them, the pléintiff worked as
Alr compressure driver on and from 21.12.76 which is a
post of different category and is other than the category

of the post of Motor or Truck Driver. The Defendants-

Railway Administration defend their action on the plea that
Vs N

0 and consequently the casual labourers including

ntiff employed on the said Project are retrenched

wages (upto 20.10.1983), retrenchment compensation, and

one month's notice pay, but he refused to accept the same

and hence it is deemed to have be~r dily servcd upon him.

contdo..... 4/‘-
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3. The plaintiff's suit (R.C.S.No. 1066/83) now stands
transferred to this Tribunal under section 29 of the Central

Administrative Tribunals Act, 1985 for adjudicggion.

4. When the matter came up for regular hearing we have
heard Mr. M.K. Paul and Mr. B.R. Kyada, the learned counsels
for the applicant and Respondents respectively. Both of them
conceded that the present case is éovered by the Common
Judgment dated 16.2.1987 rendered by this Bench in O.A.No.
331/86 & Ors., (Sukumar Gopalan Vs. Union of India & Ors.)

In view of this position we are not required to go into the
merits whether the plaintiff was serving as a Motor or

Truck Driver or not.

5. Suffice it to state here that it is the version of the
Respondents that the plaintiff's holding a driving licence

as alleged has nothing to do with the case, as it does not
entitle him to claim the post of a wvehicle Driver, even if
the services of the plaintiff may be utilised on truck in
case of urgency in ncn-availability of other driver on some
few occasion. However the fact that the plaintiff was
employed as casual labourer on the V.0.P. Project with effect

——— -

from 13.10. 1976 and contigued in service with the Respondents
the institutlon of the suit and thereafter, is not
spute. Evidently therefore the plaintiff was in the

7yment of more than 180/120 days as casual labourer

employment of Respondents- Railway Administration.
Admittedly,K no division-wise seniority list has been produced
or shown to have been published as required under Rule 77

of the Industrizl Disputes (Central) Rules, 1957. Hence

the action of the Respondents in terminating his services

is bad in law as it is against the principles of "last come

first go" and non compliance of the rules and regulations



|
|

regarding the maintainence of "Division wise seniority
list". It is conceded that the petitioner is allowed
to continue in service by interim relief granted by the

Court.

6o Evidently therefore, the case of the petitioner is
covered by our above referred common judgment and for
we allow the application and

'
— -
quash the Defendant's action ioE terminating the service

the reasons stated therein

of the petitioner with a direction that he will continue
to be in service of the Respondents and he may be °
absorbed in regular employmsnt as Class IV employee as
and when empanelled after screening in accordance with

rules. There will be 2 as to costse.

84/~ sS4/~

Q : < e

( PoM. JCSHI \9V 08 (P.H. TRIVEDI)

FUDICIAL ) /@g VICE CHAIRMAN
\v

JUDICIAL MEMBER




BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMEDABAD.

O«.Ae Noe« 499 of 1989. . ‘ ¥
Shri Mahesh Keshwglal e Applicant
Vs
Union of India and.others - ese- Respondente

Reply by the Respondent.

1. At the outset the Respondents states and submits
that the present application of the Applicant is not
maintenable and tenable under the provisions of Central
Administrative Tribunal Act and on this account the same

dikserves to be dismissed.

2.  Thet the Applicant has not exhausted the alternative
remedies available to him nor has he made any representation,
ancd if any represenﬁation is to be made time has not
expired. And therefore, the present application deserves

to be dismissed on law point.

3e With reference to para 5, the agerments made by

the applicant are not correct andlg denied herebye.

The petitioner was initially recruited as a daily rated
labourer and he was workincg on the VOP conversion project
from Viramgam to Okha and Sikka to Kanulus. The applicant
was working from 1-8-74 as Chainman but he left the service
after 10 days i.e. from 10-8—;974 anc he was\reappointed

as fresh weeefes 13-10-1976 as a Sarang and promoted as

Air Compressor Driver from 21-12-1976 ané he worked as

Air Compressqr Driver upto\20-11-1983.’ Thereafter his

—
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his services were terminated.

4. Againét the above termination the applicant has
filed Civil Suit bearing No. 264 of 1982 in the Court
of Civil Judge R2jkot. The said case was transferred

to Central Administrative Tribunal and renumbered as
TeA. . Noe 601 Of 1988. After considering the case the
Honfblé Tribunal ordered that the Petitioner be reinst-
ated with back wages and to treat him as being in
continuous service, and he was continued in service.

It is pertinent to note here that so far as VOP project
is concerned, it has been completed and opened for
public carriage of traffic in April 1984 and thereafter
in the residual work arising out of the project was

in progress and the applicant was utilised in it along
with the other casual labourers and wés continued for
the work uptill nowe But[i;e project was completed

the same was handed over to the maintenance division

at Rajkot and Bhavnagar area -aﬁd as such there was no
work and the respondent authority was not in a position
to take any fruitful work from the Petitioner as there |
was no work on hand. And therefore, looking to the seniority
and as per the Supreme Court Directive, the respective
Division has refuged to accept the applicant for
absorption for want of vacancy and therefore according
to the seniarity of the applicant his services were -
terminated. In the Seniarity group of the Air Compressor
the applicant is at Sre. No. 2 and therefore the claim
of the petitioner against Shri Bhupat Singh Kalubha,
Truck driver is not correct as the Seniority of Shri
Bhupat singh is maintained in the seniority group of

driver whereas the seniority of the petitioner who is

.‘.3
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working as Air Compressor driver was maintained
[

separately in the seniority list of Air Compressor.

drivers where he was assigned seniority at Sr. No. 2.

-

5e The Respondents have made it very clear that
after thé completion of the project there was no work
on hand and hence éhere was no altern-tive left with the
respondent authority but to retrench the services of

the applicant after following the due process of law

and therefore Notice was issued a€écording to law which

is legal onee.

/

S The averment regarding that Juniors have been

kept whereas seniors are terminated is not correct

and is denied herebye. It can be seen that the seniority
of Shri Bhupat Singh is altogether different and therefore
it cannot be said that Shri Bhupat Singh is Junior and
the<Petitioner Senbr. Both these posts are different,
their work is different and therefore the allegation

made by the applicant is baselesse

S The Respondent further states that the averments
made in para 6 are not correct and is hereby denied. As
per Supreme Courts directive with reference to Inderjit
Pal case, the seniority list of temporary casual labourers
working on the project is already prepared and published
by the Rajkot division vide their lettér dt. 25-9-87
————

wherein the name of the applicant is at Sr. Noe. 2 in the

group of Air Compressor driver in the combined list where

e

he was ihitially recruited.

8e So farg as the termination notice is concerned
the same has been served to the applicant as per the

rules and law and looking to the position of last come

first goe. The petitioners name is at sr. no. 2 and therefore,

...4



. :
'he is the juniormost in the seniority list of Air
compressof drivers and he is bound to go as there is
no wotk. Thus, it cannot be said that seniority list
is not maintained and.the Principle of last come first
go has not been followed. It is also pertinent to note
here that the length of service has nothing to do with
the present case « The services of an employee who are
juniormost and below in the seniority list can be
utilised only if work is available. But it is admitted
here that ﬁhe petitioner was working on the V.0.P. project
and after completion of the project no guarantee was giv ™
to him or to anybody that they will be continued for ever
or that they would be regularised as a regular employeee.
The nature of the project.itself shows that they were
utilised till the project is over and if there is any
proﬁect on hand and if theilr services are required, in
that case the department would have tried to utilise
the serwises of the applicaﬁt, but unfortunately there
was no work and therefore there was no alternative
with the respondent‘authority but to terminate their
services following the due process of law and therefore

the same is legal and in accordance with the rules and lawe.

Se With reference to para 7 .the averments made are
not correct and is denied hereby. Looking to the notice
there is no illegality or breach of law or rules and

there are no form of noticee It is simply a notice wherein

-

it is stated that as the work is completed and the other

departments are not in the requirement of the petitioner
as there is no vaéancY to give work to the petitioner
and therefore the department has corréctly decided to
terminate the services of the petitioner after following
the due process of lawe It is true that the Petitioner
~is entitled to one months_notiée which is already given.

0005




He is also entitled to the compensation admissible to him
depending upon the nunber of days of work put in by hims
which the department was ready and is ready and the same

will be paid to him in due course.

)
10. The Respondent states that the other allegations
made regarding earlier céses has no nexus with this case
but looking to the notice of therpresent case on which
this application is filed, it'is very élear from the
notice dte. 6-1041989 that the VOP project is over and

due té non-availability of work in the Rajkot division
where seniority list is’maintained, the services of

the applicant are no 'longer required by the department
and thérefore Notice was given as per fules. The said
thice hés‘been acknowledged by thé Applicant on 3-11-1989
and theréfore till the Noticevis deciared illegal the

petitioner does not require any protection in law because

it is always the right of the employer to terminate the

services after following the due process of law and in
that caée one cannot claim that as notice is issued the
same is illegal. Looking to the contents of the notice
there is apparantly no 1llegailty in it and without
establishing the illegality in the notice it'cannot be
said that the petitioner is entitled for prdection on
the strenght of the notice. But the order is yet to be
passed after the completion of the period of notice and
thereafter, if any grievance is made out, in that case
it is open for the peéitioner to approach the Hon'ble
tribunal after follewing the due process of law mentioned
in the Central Administrative Tribunal Acte. It is too
early to move the Hon'ble Tribunal at the Notice stage

to ask for protection and if the petitioner is not in

e e ed
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a postion to establish prime facie case on what point

the format of the notice ic illegal or in which manner
breach has been committed byvthe Respondent authority

in issuing the notice no order could be passed. Even
otherwise the balance of conviction @s'not in favour of
the petitioner and even if the court decides and declares
that the notice issued by the respondent authority is
illegal, in that case it is always open for the court to
give justice to the petitioner as the depattment has
already made it clear that there is ‘'mot work , that the
seniority list is maintained and the petifioners name is
showﬁ at Sre. Noe 2, that no discrimination has been made,
and that no juniors have been kept or retained in service,
and in such a caée, the petitioner will have no case

prima facie or balance of conviction in his favour.

11l. So far ac irrevokable loss is concerned, the
Administration is a Public Administration and they cannot
feed the hundry mouths at the cost of public funds and
therefore looking to the above facts, status quo should
Ibe maintained and it is’not required to pass any ordere
Ultimately it will be decided and if the order is in
favour of the petitionér, in that case power is vested
‘with the court to give benefit on what is established
prima facie becéuse notice is illegal and no adinterim
or interim order is required to be passed in favour

of the petitioner.

12. The respondents further states that looking to

the averments made in this petition, a person who

was ih your service for long time has unfortunately not
taken the care +to ascertaih his position in the seniority
nor has he tried to give the correct picture in the petition

regarding his service. He has given haphasadly given facts
...7
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which are not relevant and legal and therefore it is
a fit case where the court should not interfear by
invoking its inherent jurisdiction to protect the
petitioner by way of Interim or adinterim order but
the same should be decided on merits after hearing

both the partiese.

13. For the above reasons and the reasons which
may be urged at the time of hearing this application,

the application of the applicant deserves to bem®jected and

dismissede
Ahmedabade. For and on behalf of the Union

v of India.
Dt: | ~12- 89

=N
( BoR. Kyada) Executive Engineer (C) Spcle.
Advocatd for the Western Railway,
Respondent. °
VERIFICATION.

I, Executive Engineer (C) Spcl., Western Railway,
Ahmedabad, Respondent, do hereby solemnly affirm and
state that what is stated hereinabove is true to my
knowledge, information and belief and I believe that
the same is truee.

}C\_g) L x,wfaé?(]/

Ahmedabad e Executive Engineer (C) Spcl.
Western Railway, Ahmedabad.

Dt: | -1 -5 )

Reply/ R@m‘mgierfwrn n subm;ssmna
filec by » /3. K" /& perah

e ' : ,
lesrncid  idvocate for petiiemer /

Ul Wi grCcond sco-,
Copy ssrved(not_seived 4oiner side

(O5KCer
Bt [t/ ¢ Dykegistrarc AT ()
/ A'bad Bench
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ENTRAL ADMINI

-.L -‘-Z’-I ._JD-—.D. kD

0.A,No,.499/89,

Shri Mahesh Keshavlal <APPLICANT.
V/s.
The Union of India & QOthers . sRBSPCNDENTS .

REJOINDER AFFIDAVIT.

1, the undersigned lahesh Keshevlal Hindu Adult,
residing at Rajkot, do hereby declare the following facts

on oath.

I have worked only for 2 yeers in the year 1976-1977
s ; . Ay .
as compressurve driver, LlIter that thﬂweﬂ as a truck driver,
1 am driving truck and Jjeep of Railway from 19%8. Issue slips
gate pesses for deisel are issued in my favour. In which my
name is shown llanesh ileshavial Driver. The szid =skxissue slips
were issued by FWI(C) Rajkot and Bhevnagar., The said deisel

was used by me for the truck no. GTF 4330, jeep no.GJC 8197.

The said issue slips =2re sroduced as L-1 to A-L at page no.

1 to &4 with the vetition. I was issued = family Railway free
pass no. C 933114 by FVI(C) Rajkot Ix. Veraval to Bombay and
pack to Veraval. In the said free pass my designation is shown
@s truck driver. The said is produced at A=5 at vage no.5. I
was issued a duty pass no.442557 from dt.24/11/588 to 30/11/88
Trom Rejkot to rorbender. In the szid duty pass also my & Sig-

nation is shown &s truck driver. The same is produced at A-bH

page no.b on dt.12/12/38 AEN(C) has also issued a certificate

that 1 was ayvpointed as & driver. The same is produced at A=

page no.8. 1 have also produced log Book of my truck no.GTP 40%2
which I was driving under FWI(C) Rajkot, The same is oroduced
at A-9 nage no,0,

I state on oath that I am contineously working as a driver

since 1978. Shri Bhupatsingh driver

E ol Y Ry [, [NESEUR N T I T
Kalubha is working as a

Contd.n a2



about the senippity list publishede vi

<}?J

1 have no knowledge

ge ats25/9/87: On my

cemand also seniority 1l@st is not shown to me.

1 am the only earning member of

minor chitdren., I have to maintain the

As per the order passed by your
on dt.26/8/87 my screening test is not
appointment is %also not given. 4s per
passed by the Tribunal after permanent
to serve any where ever there is work.

1 state the above true facts on

RAJKOT

Shri .. m
who is idemif;ed/j

Shri . m" R

who is kncwn to me.

my family. I have four

Tfamily of six members

Lordship in T.,A.no.601/86

taken and permanent

=1
oath.

| {

ADVOCATE, solemnly affirm ?10 betore ‘“‘2 ?'? QA o V/oc/Q

Raifkot. Datedi- _9.-)3 /S""(

Clerk of the Court
Civil Judge Sr. Du-
RAJKOT, : -
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AEMEL..BAD BENCH

R.A.No, 15 COF 1923
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0.A/No. 354 OF 1990
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b DATE OF DECISIGX
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1 Petitioner

_Shri ¥ahesh Keshavlal,

Advocate for the Petitioner(s}

"ORAM

MY LN I I SR
?,?.O“ “3&@ Mr. R.C. Fha: o o ‘_‘\‘1_5_,(:_(_(_".,_; kS _-m})@rm

V.Radhakrisnnan, &Admn.




-Shri Mahesh KeShwv
Truck Driver PWL
Western Aa“¢Wal,

T~ 21 A

4 2 0 0 e —- T e .
< e/

.
Versuse.

1. The Union of India
Owning Western Railway,
through The General Manager,
Western Railway, Churchgate,
Bombay .

2. The Txecutive Engineer{(Const.)
Western Railway,

Jamnagar, Respondents.

® % 0 o0

Decision by circulation,

DRDER
Re.A.No. 15 OF 1993
in
St .No. 354/90

Dates 30-6-1993.

———
g ""“\"OY] b”:‘ MI, RoCoBhC&t‘:, JL‘d :«.al Nsen\ber.

review
s/oppnicatﬁon can ke disposed of by

pplicant has filed this

R@vu

i R

licacion on 5th May, 1953 for restoration of
OedaSt No. 354/90 which was dismissed by this Tribunal
1993 because the office objections
were not removed though time to time the matter was
adjourned on that grocund and as none was present for
the applicant. The true copy of this order was

appears from the said

72
copy produced by the applicant with this review
3 - wy do T4 o
application., Therefore, the applicant ought to have
" L - L N e I P - L 10 s e
£il=d this application kv 26th april, 1993, but it is

1y, 1993. The applicant ought to have

|
i
|
i
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‘collected this-certified copy immediately after

it was made ready. ' - thougn there is
“question of limitation involved in this case we
propose to decide this review application on thé grounds
mentioned in the said application. The record of the
0.A.St. 354/00 shows that the applicant did not comply
with the order of this Tribunal passed SO many times

+0 remove the office objections. The applicant was
represented by the learned advocate Mr., M.K.Paul, who
had also soﬁéﬁé many ad journments for
removing the office objections. The office objections
were not removed in O.A.S5t, application which was filed
before this Tribunal as back as on 3rd August, 1990

,’wbhh“qh as ecbserved above many opportunitles and

IR
ﬂ & adw'ur:ﬂ~nts were civen to the applicant to remove the
P _objections., We see no error coxmmitted by us in

2. The applicant In the review application has
mentioned that he had applied to the office for supplying

legible true copy of some page Of T.A.N0.601/86 b.cause

xerox copies of the same nroduced in QO.A. St,
apr’ fmion ~ .
; “eze not legible. Therefore, it was the duty of

the azpplicant to produce the legible xerox copies, but
| he wants to explain in this F.A that file of T.A.601/86
was not tracable in the Reglstry ﬁor a long time and
therefore, nhe had taken the adjournments for removing

the said obiecvio ns and according to him, after the




PP S

‘-
— | -4 - /
on 23réd Iebruary, 1992 sent letter for removing the
objections and according to him, that Registered A.D.
letter was received in the Registry dated 24th February,
1993, but it was not connected with file on the same day.
The.figure et appeafing in the date of 23rd February,
1993 and 24th Februvary,1393 is in ink and it appears that
the said figure "2" in ink is erasure in place of some
original type figure. The applicant has produced only
the copy of the registered letter dated 23rd February,
1993 without producing the slip given by the Postal
l the gaid letter,
is not believable
Rajkot is sent to
i' dhmedabad, +%he sernder would recasive the A.D. receipt of
.( s
\\\wﬁ it on the wery next dave ' Therefcre such sStatement made
i e
in para 4 is in our cpinion such statement
of recelpt ¢l A.D on 24th February,1993. of registered
\ letter dated 23rd February,12¢2 seemsS €0 have been maée
with a view 2 impresi urnon us that the objections were
removed befors the datez of dlsmiscsal of 0.A.5t., It is
not possitle to accept this story put by the applicant
and we s2e no reason o restore the application, hence
this égglicatiﬁn is 5500,
. j

Sd/-.
{ R.C. Bhatt D

By} £y
Member (J).
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