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ye r sus 

1, union of India 

(to be served throih the 
General MInager, Western R 
church Gate, Banbay). 

Divisional Railway minager, 

Western Railway, 
pratapnagar, Bar oda. 

Assistant Engineer II 
Western Railway, Bharuch. 

I 

Names: 	As stated a 

Designations: Mate 
(c) • Addresses; 	As stated a 

11. 	RTSCU1IRSCJ? TH_RSpU'DNTS 

(a), Nan. 
(b). Designations: 	As sta 

(C), Addresss: 

III.ACTILoRDER UNL)ER CLLNGE: 

impned action seeking t 

petitioners who are casu 

is ccxitrary to the p.rovis 

Establishment nual and 

laid din by the HonblE 

TribunLI; that transfer J 

service of the casl Lat 

are not liable to be trar 
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1V. juuDIClIa1; 

This Hal' ble Tr ibunal has the jur isdicticn 

to entertain this petition, in view of the 

settled legal positicn. 

V. 	LIMITAT I 

This petition is w.thin the time limit 

in view of the provis4.ons of the central 

Administrative Tribunals Act, 

Vi, FCTS cr THS CASE; 

1 • 	rh e pet it ion er s here in a ppr oa che d the H ig h 

Court of Gujarat against the action on the part 

of the respondents in transferring them, a.s in 

view of the controciersy with regard to the juris-

diction of this H on' bi e Tr ibunal for enter ta in ing 

the pe t it i a s of the C s ua I labour er s 

this Hcn'ble Tribunal was not entertaining 

the petitions of such employees. The High Cirt 

granted: interim relief against the transfer of the 

petitioners in the follring terms: 

Ad-interim relief restraining the resoondents 
from transferring the casl labourers whose 
names are listed at Annex.A fran their place 
of work and they are further restrained from 
disturbing the petitioners from discharging 
their duties till 21-6-1989. Direct Service 
to respondents nos, 2 and 3 permitted." 

This interim relief was thereafter extended from 

time to time and ultimately, Division Bench of the 
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High Court, by a common judqnnt dated 3-10-1989, 

in a group of matters, has held that the central 

Administrative Tribunal has the exclusive jur:Lsdic- 

tion and the rule in the ccncerned rratter has been 

discharged. Hzever, the High Court extended the 

stay order for six weeks. Thereafter the said 	 At 
- 

interim order has been continued till 24-11-1989. 

The petitioners are thus, protected by the High 	Annex. A-I 

Court till 24-11-1989. The petitioners,therefore, 

file this petition for appropriate orders and the 

interin relief protecting the services of the petition- 

-ers and restrdining the respondents from transferring 

the petitioners. 

2. 	The petitioners have been recruited by the 

Railway administration as casual labourers on 6-9-1983 

and they have put in services of more than six years. 

They are sought to be transferred from Bharuch to 

Maliya Miyana. The transfer orders are ready to be 

served upon them. Heer, they, continue at the same 

place in view of the stay order granted by the Hon' ble 

High Court and continued till 24-11-1989. They are - 

sought to be transferred despite of the fact that 

there is sufficient work of the nature to be done by 

the casual labourers at that station, to last for long 

duration and further, the Railway Administration has 

employed contractors to get the work of similar nature. 

The Railway Administration has not so far prepared 

the seniority list for the entire Division of Bar oda, 

which is the specific directions of the Hon' ble Suprerre 

Courtof India in the case of mdra Pal yadav vs, union 

of India, 1935 (2) scc 648. The Division Bench of this 
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Hon' ble Tribunal has also held that transfer is not 

the service condition of the casual labourers. Therefore, 

the impugned action of transferring the petitioners 

who are lowly paid casl labourers is arbitrary, discri- 

minatory, based on irrelevant and extraneous considera- 

tim, null, void, violative of Articles 14 and 16 of 

the constitution of India. 

3. 	The petitioners submit that the service condition 

with Eegard to the casual labourers provided under 

chapter )QV (Para 2501), providing nontransfer of the 

employees is reproduced hereinbelow: 

11 2501, (a). casual labour refers to labour,  whose 
employment is seasonal, intermittent., 
sporadic or extendes over sht periods. 
Labour of this kind is norITily recrui-
-ted from the nearest aailable source, 
It is not liable to transfer and the 
conditions applicable to permanent and 
tempary staff do not apply to such 
labour," 

Transfer not being the service condition, the action 

is wholly in contravention of the provisions of law 

and,therefore, the impugned action of transferring 

the petitioners from Bharu.ch to 14a6lia Miyana is against 

the policy of the Government, because as per the policy 

of the Government such castl labourers who have put 

up long years of services are to be screened and rde 

permanent and it is to be dcne Division wise. Therefore, 

in order to defeat their legitilT6.te claim of getting 
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permanent in the Railway Administration unr 

Baroda Division , on the basis of their long 

service, wculd be frustrated, as the seniority 

will, be fixed on the basis of services rendered 

in the particular Division. By transferring the 

petitioners frequently frcm one place to another, 

s.jhich dces not serve the purpose of the Adminis-

tration and is also not permissible imder the 

jd ilway Establ ishment £vnual, the cia im of the 

petitioners watid be adversely affected and the 

benefit of getting the seniority in a particular 

place and thereby getting the absorption wild be 

frustrated. The railway administration waild not 

assign the seniority to such persons and such 

practice of the Railway Administration of not 

preparing the list Division-wise has been criticised 

by the Hcnble supreme Court un various Occasions, 

The impugned action of transferring the casual - 

labourers is there fore, absolutely illegal, unj ust, 

arbitrary, discriminatory, contrary to the rules and 

the relevant instructions, unccnstituticnal and viola-

tive of Articles 14 and 16 of the Constitution of 

India. 

4. 	The illality of the impugned action of trans- 

ferring the petitioners, inspite of the fict that 

there is sufficient work to get them absorbed, is 

clear frQn the fact that persons junior to them are 

kept in the ernployirent with the prqi () WR ehar uch, 

who are the recruits of 1984 and 1985. Similarly 

persons junior to them are working with PWI (PRS) 

Bharuch. 
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5. 	it may be submitted here that the 

petitioners herein were sought to be transferred 

in the year 1987 and they had aroached the 

i-i on' b le Tr i buna 1 in a batch of 87 persons ft om 

Bharuch to viramgarn. The Hon' ble Tribunal has been 

pleased to quash and set aside the orr and has 

directed that the petitioners shall not be txans-

ferred 'until their seniority is ascertained in 

the seniority l ist prepared in their cc ig mating 

DiVisiOns and thereafter the liability of transfer 

will be cn the basis of their accepting it vo1una-

-rily. Further the Hon'ble Tribunal has been pleased 

to hold that if they are sought to be transferred 
em 

the procedure of last cuie first go has to be fo11o4ed 

The Hon'ble Tribunal has been pleased to pass the 

said orders in O.1?.NO. 505 f 1987. The petitioners 

crave leave to refer to and rely upon the said judg-

ment at the time of hearing as and when necessary. 

Inspite of this A clear pition, the respdent 

authorities are bent upon to transfer the petitioners 

from Bharuch to 4lia Miyana in other Division. Thus 

the impugned action is absolutely illegal and contrary 

- to the directions of this Hon' ble Tribunal and it 

amounts to contempt of Court too, The directions of 

this -Ion'ble Tribunal in O.A.No.505/87 were in 

respect of the present petitioners also, of preparing 

the seniority list of the Division and only thereafter 

the posibiiitY of transfer and that, tco on the basis 

of last come first go is to be considered. No seniorit 

list is prepared and ignoring the directions of the 

Hon'ble Tribunal, the p&titioners are again sought 

to be victimised and they have, been picked up for 

such discriminatccy treatment. 
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6, 	The petitioners fxther submit that the 

impugned transfer of the petitioners, who are 

casual labourers, is contrary to the relevant 

rules and regulations of the respondents themselves 

para 2501 of the aailway Estapblislarnent vpLnual is 

relevant and it provides that the casual labour 

is not liable to transfer and this HCin 1 ble Tribunal 

as stated above, has also observed that the transfer 

is not the condition of service of the casual labour, 

Therefore, the service conditions of the employees 

-are violated and the action is therefore, in violation 

of provisions of section 9A of the Thdustrial Disputes 

Act, 1947, under section 9-A of the Industrial Disputes 

Act the employeE, who proses to effect any change in 

the service conditions applicable to any wcrkrnan, is 

not perrnittedto do sowitriout following the due pro-

cedure for the same prescribed under the Act. In the 

present case, no such procedure has been p complied 

with, no notice as to why the service conditions which 

are immediately applicable should not be altered or 

cIanged, has been given. Thetefore, no chate can be 

rride in the service conditions of the petitioners till 

para 2501 or taken out of statute and is repealed. Hence 

the impugned action on the part of the respondents in 

transferring the petitioners  from Bharuch, inspite of 

there being the directions of this Hon1  ble Tribunal 

not to effect any such transfer till the seniority list 

is prepared, is absolutely illegal,unjust, arbitrary, 

discriminatory, inhumane, in utter t breach and defiance 

of djrectjcns of the Hon1 hle Tribunal, in violation of 

provisions of Section 9-A of the Industrial Dispuzes 

Act and therefore, the impugned act is liable to be 

quashed and set a aide, 



7. 	It is further submitted that so far as 

work is concerned, there is sufficient work available 

in the vicinity of Bharuch itself•  About 16 Kms. 

a ilway sleepers are sought to be changed and 

immediately minimum 10,000 sleepers have been tth1cad 

from Varadia to 3hdrh, It is also subnttted that 

many emp1oys are emplied through the contractors 

from whom the railway a dmin istrat ion extra cts the 

work within the allocated jurisdiction of respondent 

no.3 here in Thus, there is sufficient work with the 

respondent authoriti&s at l3haruch itself, where the 

pet itiaiers can be accommodated without any diffi-

culties. 

81 	 it jS submitted that the petitioners are 

not am offerred the work from 25-5-1989 when the 

'petitioners, through their union representatives have 

approached the a uth or it ie s and it was t old that the ir 

Jorders of transfers are in process and they would be 

tnsfer red to elsewhere. These poor labourers were 

hand to mouth s 	 It is submitted that the 

nature of work dcne by the petitioners is such that 

without that work the trains cannbt move an inch, 

they perform day to day work on the tracks in the 

scroaching heat and shering cold; changing of the 

sleepers, arranging the fish plates1  1aing doan the 

tracks, spreading the stone pieces on the tract, etc, 

is the work which never last until some new techniques 

are adopted and developed to run the trains. Therefore 

there cannot be a ground of transferring them on the 

around of nonavailabiiity of work, which otherwise 

else is not a ground, 



11. 	The petitioners crave leav 

this petition by adding, deleting a 

any of the paragraphs of this petit 

necessary. 

VII., 	P R A Y E R S 

Cn the grounds stated above and 

be urged at the time of hearing of 

the petitioners pray - 

10 

91 	It is pertinent to submit that the 

employees who h've approached the Hon'ble Tribunal 

by way of O,A.io. 505 of 1987 have been sent to 

Khribco and they are working there peacefully 

where t1re is work to last for years, Petitioners 

are seeking to invoke the jurisdiction of this 

Hon'ble Tribunal on the gr oLnd that theHon'ble 

-iigh Court has held that the central Administrative 

1'ribunal only has the jurisdiction to entertain the 

petition of the petitioners as at the relevant time 

in view, of the controversy, the lion' ble Tribunal was 

not entertaining such petitions. The Hon'ble High 

court has protected the petitioners till so far by 

granting stay and the said stay has been extended 

upto 24-11-1989 as stated earlier. 

10. 	The petitioners have no other adequate, 

and alternative rerrdy against the substantial 

injustice done to them, which also ammts to 

contempt of this 'lon*b1e Tribunal, as stated earlier. 
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() 	The i'b1e Tribunal iriy be pleased to 

declare the acticn of transferring the 

pet it ioner s fr om Bhar uch to jv  1  jya Miyan 

or elsewhere being violative of service 

caiditis as provided under para 2501 of 

the Railway astablishment Manl, violtive 

of Art. 14 and 16 of the Ccmsritution of 

India and violative of $ec 9 of the 

Industrial Disputes Act, 1947. 

Be pleased to qsh and set aside the 

transfer orders in respect of thepetiticxers 

and direct the respidents to treat the same 

as ncn est and Illegal and to catthue the 

petitiers at Bharuch, 

Be pleased to declare that the Casl Labourers 

are not tp be transfer red not be ing the service 

ccidit ion 

Be pleased to pass such other and further 

orders as may be deemed just and prcper by 

the Hon'ble Tribunal. 

VIII, IEIM IEIjIEFS: 

During the pendency x, hearing and final 

disposal of this Applicatiz, the Hont ble Tribunal may 

be pleased to grant interim stay restraining the 

respondents from transferring the petiticners fran the 

place of their working to anywhere else and be further 



DC, PARTICUJ._OF Ti 

Postal order No, 

Amount. 

Date 2- 
Name of the post 

4 

And for this 

as in duty ba.ind sha 

Ahmedabad: 

N,em}er 40,1989 

12 

pleased to direct the respcndent authorities to 

allow them to per form their dut ies with a djrec. 

tion that they be paid their salaries regularly 

and not to ot use any thterventicn of any nature 

in the execution and performance of their dut ies, 



VRIFICAT ION 

I, Kanjibhai son of Shri Surtanbhai, aged 

working as a Mate, Ix khm under the Assistant 

Engineer II, Western Railway, BharuCh,reSident 

of Bharuch, do hereby verify that the contents 

of para I to V1  vi01 to 	VI.2 are true to my 

personal knQledge and paras vi,3 to vI.9, VII 

and 7111 are believed to be true on legal advice 

and that I have not suppressed any riaterial facts  

Dated: November jfC1989 

(Kanj i surtan 

rllod 
Lnd Advcce for 

with srcon3 	....... 
00 

ccpoz co:y seed/oc1 '- i a c 

c 
T 

A bd LU 

ki 

r 


