BLFORE TH: CENTRAL ADMINISTRATIVE TRIBUNAL,AHMEDABAD

DISTRICT: BHARUCH

RIG, APPLICATION NO, Y OF 1989

l. Kanji surtan,

2. Tersingh Bhura,
3, Hem chand Kadia,
4, Lal Chand Gama,
5. Ramsu Sediya,
6, Magan Sadiya,

- 7. Bachu Bhura,
8. Bhundiya Rumal,
9, Pangle Kamla,
10, Kal Singh Runél,
11, smt.,Jitri Kadiya,
12, Smt,Kasma Bhavan,‘
13, Smt.Pangle Mansingh
14, smt, saturi velji,
15, Smt, Jitri Kasena,
16, smt,Handu Kanji,
17, Smt,Jitri mManiya
18, Smt, Nuri Nagji,
19, Smt, Vesti sadiya,
20, smt, Jeta Mrlji
21, sSmt,vakli Ratna,

All C/0, NQO,1
Mate, Platefoarm No,2 (Tents)

Miyan Gam Rly.Station, WeRe
Miyan Gam, esees Petiticners




versus

1, Union of India

(to be served through the
General Manager, Western Railway
church Gate, Bombay).

2. Divisicnal Railway Manager,
Western Railway,
Pratapnagar, Baroda, Js | \

3, Assistant Engineer II ,
Western Railway, Bharuch, ...+ Respondents,

I, PARTICULARS CF THE _APPSLICANTS: | -

(a), Names: As stated above, .

(b)y. Designations: Mate
() e Addresses: As stated above,

A

II, PARTICULARS CF THE RESPONDENTS:

(@), Name, )
{by, Designaticns: § As stated above,
(c). Addresss; y

IIILACTION/ORDER UNDER CHALLENGE 3

impugned action seeking to ‘transfer thef

petitioners who are casual workers, vrhich

is contrary to the provisicns of the R;iln-Jay‘

Establishment Manual and cwmtrary to t!';e laQ

laid down by thg }}on" ble Bench of »this Hon' ble

Tribundl, that transfér is not the conditicn of by

service of the Casuwal Labourers, The petitioners

are not liable to be transferred,




IVe

Ve

VI, PACTS OF THE GASE:

>
2

JURISDICIION:

1

THis Hon'ble Tribunal has the jurisdicticn
to entertain this petition, in view of the

settled legal pos itioﬁ. ‘.

1

LIMITAT ICN:

This petition is within the time limit
" in view of the provisions of the Central

Administrative Tribunals Act,

1. 'The petitioners harein apprcached the High

court of Gujarat against the action on the part

" of the respondents in transferring them, as in

view of the controversy with regard to the juris-
diction of this Hon‘ble Tribunal for entertaining
the petitions of the Casual labourers 18/ & @Oy
@y8De, this Hon'ble Tribunal was not entertaining
the petitimns of such emplcoyees. The High court
granted interim relief against the transfer of the

petitioners in the following terms:

Ad-interim relief restraining the respondents
from transferring the casual labourers whose
names are listed at Annex,A fram their place
of work and they are further restrained from
disturbing the petitioners frgm discharging
‘their duties till 21-6-1989, Direct Service
to respondents nos, 2 and 3 permitted,"

!

This interim rel ief was thereafter extended £ om

time to time and ultimately, Division Bench of the

¥igK



High court, by @ common judgment dated 3-10-1989,

in a grcup of matters, has vheld that the Central

Administrative Tribunal has the excl‘usive jurisdic-

tion and the rulé in the comcerned matter has been

discharged, However, ‘the High court extended the

stay order for six weeks, Thereafter the said AL
: gt @l Aoty

interim order has been continued till 24-11-1989, fre?™

The petitiocners are thus, protected by the High Annex, A-1

court till 24-11-1989, The petitioners,therefore,

file this petition for appropriate orders and the

interim relief protecting the services of the petition-

-ers and restraining the respondents from transferring

the petitioners, ~

5 The petitioners have been recruited by the

R& ilway administration as casual labourers on 6-9-1983

“and they have put in services of mare than six years,

e

They are sought to be transferred from Bharuch to
Maliya Miyana, The ;ransfgr orders are ready to be
served upon them, Hovevwer, they, continue ‘at the same
place in view of the stay order granted by the Hon'ble
High Court and continued till 24-11-1989, They are -
sbught to be transferred despite of the fact that
there is sufficient wark of the nature to be done by
the casual labourers at that station, to last for long
duration and further, the Railway Administration has
employed contraétors to get the wark of similar nature,
The Railway Administration has not sco far prepared
the seniority list for the entire Division of .’éar oda,

which is the specific directions of the Hon'ble Suprene

courtof India in the case of Indra Pal Yadav Vs, Unimn

of India, 1985 (2) ScC 648, The Divisicn Bench of this




: -~
)

Hon'ble Tribunal has also held that transfer is not

the service condition of the casual labourers, There fore,
the impugned action of transferring the petitioners

who are lowly paid caswl labourers is arbitrary, discri-
minatory, based on irrelevant and extraneous considera-
tion, null, void, violative of Articles 15 and 16 of

the Constitution of India,

36 The petitioners submit that the service condition
with regard to the ‘casual labourers provided under
Chapter XXV (Para 2501), providing non-transfer of the

employees is reproduced hereinbelow:

"2501, (a), Casual labour refers to labour whose
employment is seasonal, intermittent,
sporadic or extendes over short periods,
Labour’of this kind is normelly recrui-
~-ted from the nearest available source,
It is not liable to transfer and the

conditions appl].\,able to permanent and
temporary staff do not apply to such
labour, " '

Transfer not being the service condition, the action
is whelly in contravention of the provisions of law

and, therefore, the impugned action of transferring

- the petitioners from Bharuch to Malia Miyana is against

the policy of the Government, because as per the policy
of the Government such casual labourers who have put

up long years of services are to be screened and made

"‘permanent and’ it is to be done Division wise, There fore,

in order to defeat their legitimate claim of getting



permanent in the Railway Administration under

Baroda Division , on the basis of their 1long
service, would be frustrated, as the senia ity

will be fixed on the basis of services rendered

in the particular Division, By transferring\the
petitioners fregquently fram one plape to gnothe;,
which does not serve the purpose of the Adminis-
tration and is also not permissible under the

Ré ilway Establ ishment Manual, the claim of the
petitioners would be adversely affected and the
benefit of getting the seniority in a particular
place and thereby getting the absarption would be

fr ustrated, The railway administration would not

ass ign the seniority to such persons and such
practice of the Railway Administration of not
preparingrthe list Division-wise has been criticised
by thé Hon'ble Supreme Court on warious occasions,
The impugned action of transferring the casual =
labourers is therefore, absolutely illegal,unjust,
arbitrary, discriminatémy, gcntrary to the rules and
the relevant instructioms, uncmstitutional and viola-
tive of Articles 14 and 16 of the Constitution of
India,

4, The illegality of the impugned action of trans-
ferring the petltionerg, inspite of the fact that
there is sufficient work to get them absorbed, is
clear fran the fact that persons juniar to them are
kept in the employment with the PWI (B5) WR Bharuch,
who are the recruits of 1984 and 1985, Similarly
perscns junior to them are working with PWI (PQRS)

Bharuch,

-«




5. It may be submitted here that the .
petitioners herein were sought to be transferred
' in the year 1987 and they had approached the
‘:;ch'ble Pribunal in a batch of 87 persons from
Bharuch tc viramgam, The Hon'ble Tr ibunal has been
pleased to quash and set aside the order and has
directed that the petitioners shall not be trans-
ferred until their senicrity is ascertained in

the seniority list prepared in their ariginating

Divisions and thereafter the liability .of transfer
will be ‘an the basis of their accepting it volunga-
-rily., Further the Hon'ble Tribunal has been pleased
to hold that if they are scught to be transferred
the procedure of last cane first go has to be followed,
.The Hon'ble Tribunal has been pleased to pass the
~ | said orders in 0O,A.No, 505 pf 1987, The petitioners
crave leave to refer to and rely upon the said judg-
ment at the time of hearing as and when necessary,
Inspite of this ® clear position, the respondent
authorities are bent upcn to transfer the petitioners
) i from Bharuch tc Malia Miyana in other Division. Thus
the impugned action is absolutely illegal and contrary
. to the directions of this Hon'ble Tribunal and it
‘amounts to contempt of court too, The directions of
, this Hon'ble Tribunal in 0Q,A.N0,505/87 were in
respect of the present petitiomers also, of preparing
the senicrity list of the Division and only thereafter
the possibility of transfer and that. too on the basis
of last come first go is to be considered, No seniorit
C . ~ 1list is prepared and ignoring the directicns of the
Hon'ble Tribunal, the petitioners are again sought
to be victimised and they have been picked up for

T discr iminatory treatment,




6o The petitioners further submit that the
impugned transfer of the petitioners, who are

casual labourers, is contrary to the relevant

rules and regulations cf the respondents themselves,
Para 2501 of the Railway Establishment Minual is
relevant and it preovides that the caswl labour

is not liable to transfer and this Hon'ble Tribunal

as stated above, has also observed that the transfer

is not the condition of service of the easual labour,
Therefore, the sergice conditions of the employees

&ére vioclated and the action is therefore, in violation
of provisions of section 9A of the Industr ial Disputes
Act, 1947, Under section 9-A of the Industrial Disputes
Act the employee, who proposes to effect any change in
the service conditions applicable to any wakman, is
not permitted to do so without feollowing the due pro-
cedure for the same prescribed under the Act. In the

. present case, no such procedure has been p complied
with, no notice as to why the service canditions which
are immediately applicable should not be altered or
cbaﬁged, has been given, Therefore, no change can be
made in the service conditicns of the petitioners till
para 2501 or taken out oOf statute and is repealed, Hence
the impugned actian on the part of the respondents in
transferring the petitioners from Bharuch, inspite of
there being the directions of this Hon'ble Tr ibunal
not to effect any such transfer till the seniority list
is prepared, is absclutely illegal,unjust, arbitrary,
discriminatary, inhumene, in utter x breach and defiance
of directbons of the Hon'ble Tribunal, in violation of
provisions of section 9-A of the Industrial Disputes
Act and therefore, the impugned act is liable to be

quwashed and set a side,




"
\/

Te It is further submitted that sc far asg

work is concerned, there is sufficient work avallable
in the wvicinity of Bharuch itself, About 16 Kms,

away Railway sleepers are sought to be changed and
immediate ly minimum 10,000 sleepers have been unloaded
from varadia to Bharuch, It is also submitted that
many employees are employed through the contractors

fr om whom the railway administration extracts the

work within the allocated jurisdiction of respondent
no,3 herein, Thus, there is sufficient work with the
respondent authcorities at Bharuch itself, where the
. pet itioners can ‘be accommodated  without any diffi-

culties;

8. It i= submitted that the petiticners.are
:nct su offerred the work from 25-5-1989 when the
f ‘petitioners, through their Union representatives have
. approached the author ities and it was told that the ir
=

forders of transfers are in process and they would be

1

. : "’\,fgransferred to elsewhere, These poor labourers were
h:md to mouth M @yyout, (It is submitted that the
nature of work done by the petitioners is such that
without that work the trains cannbt mcve an inch,
they perform day to day wark on the tracks in the
scroaching heat and shevering cold; changing of the
sleepers, arranging the fish plates, laxing down the
tracks, spreading the stone pieces on the tract,. etec,

is the work which never last until some new technigues

¢ are adopted and deVeloped to run the trains, Therefore

there cannot be a ground of transferr ing them on the

ground of non-availability of wark, which otherwise

else is not a ground,




10

a, It is pertinent to submit that the

-

' employees who h¥ve apcroached the Hon'‘ble Tribunal

by way of Q.,A.No, 505 of 1987 have been sent to

" Khr ibco and they are working there peacefully

where there is work to last for years, Petitioners
are seeking to invoke the jurisdiction of this
Hon'ble Tribunal on the ground that the Hon'ble
High Court has held that the Ccemtral Administrative
Tribunal only has the jurisdiction to entertain the
petition of the petitioners as at the relevanht time
in view of the controversy, the Hont'ble Tr ibunal was
not entertaining such petitions., The Hon'ble High

court has protected the petitioners till so far by

granting stay and the said stay has been extended

upto 24-11-1989 as stated earl ier,

10, The petitioners have no other adequrte,

and alternative remedy against the substantial

‘injustice done to them, which also amounts to

contempt of this Hon'ble Tribunal, as stated earlier,

11, The petitioners crave leave to amend
this petition by adding, deleting or amending
any of the paragraphs of this petitiocn as and when

necessarys.

PRAYERS

On the grounds stated above and those thet may
be urged at the time of hearing of this Application,

the petitioners pray -




i

(A) The Hon'ble Tribunal may be pleased to
declare the actim of‘ transferririg the

- petitioners from Bharuch to Maliya Miyan
or elsewhere being violative of service
conditions as provided under para 2501 of
the Ralilway Bstablishment Manuwal, viclative
of Art, 14 and 16 of the Constitution of
India and violative of gec, 9-A of the

Industrial Disputes Act, 1947,

(B) Be pleased to guash ahd.set aside the
:transfer drders in respect of the.petitioners
- and direct the respondents to treat the same
as non est and 4dillegal and to catinue the

petitioners at pharuch,

(c) Be pleased to declare that the Caswl Iabourers

are not-tp be transferred nct being the service

condition,
(D) Be pleased to pass such other and further

crders as may be deemed just and pr oper by

the Hon! b;e Tribunal,

VIII, INDERIM RELIEUPFRS;

During the pendency £, hearing and final
disposal of this Applicaticn, the Hon'ble Tr ibunal may
be pleased to grant interim stay restraining the
respondents from transferring the petitioners from the

place of their working to anywhere else and be further




32

pleased to direct the ;espcndent authorities to
allow them to per form the.i.r dut ies with a direc-

| tion that they be paid their salaries regularly &ms® mex
and not .to cause any intervention of any nature

|
|
J .in the execution and performance of their duties,
|

| ™Xe PARTICULARS OF THE POSTAL CRDER:

Postal ocrder No, Zﬁl’tlgﬁ
A mount, 5 O //

Name of the Post Offices

; Wl e % =~ Hontdu Comeer,

And for this act of kindness the petitioners

as in duty bound shall for ever pray,

Ahmedabads

November 36,1989

&




VERIFICATION

I, Kanjibhai son of Shri surtanbhai, aged

working as a Mate, xm kk& under the Assistant

Engineer II, Western Railway, Bharuch,resident
of Bharuch, do hereby verify that the contents
of para I tovVv, VI.1 to VI.2 are true to my
perscnal knavledge and paras VI,3 to VI.9, VII
and YIII are believed to be true on legal advice

and that I have not suppressed any material fact,

pated: November Q@,/A/ww

- (Kanji surtan )

D) M%)@W‘w Thoorhs (iﬁ@mu;

5

& ) y
Filed by Mr... ....J.f=
tearned Advocate for
with second sef &. ... -9
gopies copy rved/

other siae % e
~< [
E:’:saJN,)*“’{ e g Wéf
A'bad Bench




