Lrwe VS
N (
A IN THE CENTRAL ADMINISTRATIVE TRIAUNAL &\Jj
" AHMEDABAD BENCH
O.A. No. 476 of 1989
o Xo.
DATE OF DECISION 31,1.1992
Shri Jeram Mohan Petitioner
Shri G.A. Pandit Advocate for the Petitioner(s)
T,
Versus
N
Union of India & Ors. ~ Respondent
Shri R.M. Vin Advocate for the Respondent(s)
CORAM :
The Hon’ble Mr. R.C. Bhatt ¢ Member (J)

The Hon’ble Mr.

1. Whether Reporters of local papers may be allowed to see the Judgement ¢

2. To be referred to the Reporter or not ¢

V'

3. Whether their Lordships wish to see the fair copy of the Judgement ?

Whether it needs to be circulated to other Benches of the Tribunal ? %



Shri Jeram Mohan ¢ Applicant

(Advocate :Shri G.A.Pandit)

VS.

Union of India & Ors. ¢ Respondents

(Advocate :Shri R.M. Vin)

ORAL~-~-JUDGEMENT

O.A. No.476 of 1989

Date : 31.1.1992

Per : Hon'ble Shri R.C. Bhatt ¢ Member (J)

The applicant has filed this original applica-
tion under Section 19 of the Administrative Tribunals
Act, 1985, seeking three reliefs at para 7 (a), (b) and

(c) of the application, but the same being maltiple
the learned adbocate for the applicant has confined

his argument only to relief at para 7 (a) and has not
pressed 7 (b) and (c) of this application at this stage.
The other point which requires to be considered by me

is whether the respondents should be directed to decide
the representatiocn dated 27.7.1988 and 23.1.1987, pro-
duced collectively at annexure A/1,in this case by the
applicant. The question of refixation of pay will |

depend on the decision of the respondents on the repre-

®oe 0 3/-
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sentation of the applicant, annexure A/1, The respon-
dents have filed reply contending that the order dated

[ D)
10/15.9.1984 passed by the competent authority in

accordance ;;th the Rules and regulations of the
Railway (Discipline & Appeal) Rules. It is contended
that it is not correct that the representation of
applicgpt dated 27.7.1988 is not being replied, but
the respondents diépute the receipt of such represen-
tation. Having considered the pleading and documents
on record, the respondents should consider the repre-
sentation dated 23.1.1987 and 27.7.1988 and if the
respondents have not received the same ad contended

in the reply, the applicant to furnish the copy of

the same within ten days. The respondents shall have

~~__ to decide the representaticn then by speaking order

~

N

affofdung opportunity to the applicant to lead ewidence,
if any, in Swpport of his representation. Hence the

following order i passed :-

v

ORDE=®
The relief in para 7 \aj is partially allowed.
The applicant to furnish copies of his prepic .
sentation dated 23.1.1987 and 27.7.1988 to the
respondents within ten days. The reSpondents)
thereafter to consider and decide the represen-

tation according to law by speaking order after

affording opportunity to the applicant to lead

eee 4/-




evidence, if he so desires. This being an
0ld case and the grievance of the applicant
being also very old, the respondents should
dispose of the representation within four
months from the receipt of the order of this
Tribunal, without any delay. No order as to
costs. The application is disposed of
accordingly.

Texen A

(R.C . BHATT)
Member (J)

*Ani.
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Central Administrative Tribunal Ahmedabad Bench.

{ /

NA[YTE |8 _ of 199

Application No. (/00 AC Lo
Transfer Applicaticn No. _ __~~ 0ld writ Pet.No. .

CERTIFICATE

Certified that no further action is recuired to be taken and

the case is fit for consignment to the Record Room {Decided) .

Dated:

Countersigneds
Section Officer/Court Officer. Signature of the

Dealing Assistant.
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ITRAL ADMINISTRATIVE TRIBUNAL
AH '\l,.DZL_»AD__ ENCI, ANMCDABAD.

Subnitted; CeA.T./Judicial Section.

-

_Petitioner(s).
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Resnondent(s) .
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e o s s This apnlication has bezen submitted to the Tribunal;by
;Shri A Koamdido . ____ undef Section 19 of
The Administrative Tribunal Acdt, 1985. It has bzen scrutinised
with reference to the points mentioned in the check list in the

* light of th® Drovisions contained in the Administrative Tribunals
Act, 1985 and Central Administrative Tribunals (Procedure) Rules,

1985.

The ap-lication has been found in order and may be given to

‘concerned for fixation of date;,

The.apnlication is. not been found in order for the same
reasons indicated ‘in the check list. The a»»licant may be
advised to rectify the same within 21 davs/Draft letter is

placed below for signature. .
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ANNEDURE-TI

CENTPAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

APPLICANT (8) ) ¢ o 1’)o)via)

RESPONDENTS (S) AU (G nen A O

ENDORSEMENT AS TO
PARTICULARS TO BE EXAMINED RESULT OF EXAMINATION

5.

- —— o a—r

i i

Is the appliecation competent? 0

(&) Is the application in ‘
the prescribed form? hw/

(B) Is the application in “
paper book form? J

(C) Have prescribed number \\
complete sets of the *(
application been filed? /

Is the application in time? (D

If not, by how many days is % & 4 BTt
it beyond time? < X .

Has sufficient cause for not
making the application in
time stated?

N

Has the document of authorisation/ %ﬁffj "D -
Vakalat nama been filed? S

f." P

N

Is the application accompained by NGt ' B

B.D./I.P.O for R.50/-2 Number of  B%® g %90 ~Jo |

B.D,/I.P.0. to be recorded. v /)“
ti 9670 - x2!

Has the copy/bopies of'the.ordgr(s) e, {}}A”fg A }951 \

against which the application is (] -

made, been filed? )

(a) Have the copies of the documents \
relied upon by the applicant and ;?
mentioned in the application :
been f£iled?

(b) Have the documents referred to A
in (a) above duly attested and’ <)
numbered accordingly?

(c) Are the documents referred to \}f
in(a) above neatly typed in
double space?

Has the index of documents has been  §}
filed and has the paging been done v
properly?



’ S . i 7, ENDORSEMENT AS TO BE
1“[1 TTT A Ct =) o A MTRT N .
PAR*ICUﬁiiu =0 EE SXANINED RESULT OF EXAMINATION. §

10.

2

L2

13,

14,

15,

17,

18,

Have the chronological deta-

ils of representations made

and the outcome of such ’?
representaticn been indicat- '%
ed in the apnlication?

Is the matter raised in the
application pending before
any court of law or any other
Bench of the Tribunal?

Are the application/duplicate
copy/spare copies signed? ?

Are extra covpies of the appl-
ication with annexures filed, s

(a) Identical with the original,
(b) Defective.,

(C) Wanting in Annemures
No Page Nos ?

i e o . i e o S

(d) Distinctly Typed?

Have full size envelopes
bearing full address of the
Respondents been filed?

Are the given addresseg, the \
registered addressed? |

Do the names of the parties

stated in the copies, tally with ‘A
hope. those indicated in the 13
application?

Arc the translations certified
to be true or supported-by.nn f
affidavit affirming that they v |
are true? )

Are the facts for the cases

mentioned under item No,6 of A
the application. f
(a) Conctise?

(b) Under Distinct heads?

(c) Numbered consecutively?

(d) Typed in double space on
one side of the paper?

Have the particulars for interim w
order prayed for, stated with "\ ' w}y
reasons? ‘ |o~
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. IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMDABRAD.
ORIGINAL APPLICATION NQ.4){ OF 1989.
Shri Jeram Mochan. coes Petitioner.
V/Se
Union of India & Ors. o o o Respondents.
I NDE X
Annexures, Particulars, Page No.
, | _ = Memo of petition. J- &
F Copy of order No.EM/308/ a
70/3/23(T) dt.10/15-9-1984 N
‘A1t Copy of representation jo i €
dated 27.7,1988¢23-1-8%
'Aa2t Copy of memorandum No,.430 ] @?,

dated 14-8-1958 showing
seniority list. collectively.

PNEY Regular Civil Suit No.147,/75 |4 30
) At .X/
A4 Copy of Reghlar Civil suit | ~49
; No. 550/79.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMEDABAD,

AHMEDABAD BENCH

ORIGINAL APPLICATION NO. l, J( OF 1989.

Shri Jeram Mohan. : coee Applicant.
V/Se
Union of India & Ors., N Respondents.,

DETAILS OF APPLICATION

1, Particulars of the applicant:

Name & Address of the arplicant: Jeram Mohan,
Khalasi, under
Loco Foreman,
Botad, £havnagar.

Address for service of notice: Mr. G.A. Pandit,
Advocate,
5 Sattar Taluka
Society, Navjivan.
P.Ue, Ahmedakad.

2., Particulars of the Respondents:
(1) The Union of India, through
General Manager, '

Western Railway,
Churchgate, Bombay.

(2) Divisional Railway Man-ger,
Western Railway,
Bhavnagar Para,
Bhawvnagar.

3. Particulars of the order against which application
is made.
The applicamhion is against the following order:-
Order No. EM/308/70/3/23(T)
Date : 10/15-9-1984
Passed by DME(L) (E) - BVP,
Subject in brief:

Apnlication under section 20(2) of the Central
Administrative Tribunalsuhct, 1985, on the ground that

the applicant represented against the above crder
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through the regpresentation dated 27.7.88
preferred to Respondent No.,2, D.R.M. Bhavnagar
is not consicered and not replied and therefore

begs to approach this Tribunal.

4, Jurisdiction of the Tribunal:

The applicant declares that the subject
matter of the order against which he wants
redressal is within the jurisdicticn of the

Tribunal.

5. Limitation :

The applicant further declares that the
applicaticn is within the limitation prescribed
in Section 21 of the Administrative Tribunals

1

act, 1985,

6. Facts of the case :

The facts of the case are given belcw:

(1) : The applicant was appointed as an Artisan
Khalasi on 24.8.58 and was allcted a railway
quarter at Botad. The applicant state that

this railway quarter witﬂ‘Shgi Popat Laghra with
the congent of his immediate supericr. The
applicant requested for regularising the
exchange of quarter which was forwarded by
Fitter-in-chargé, Botad on 16.7.1970. The
applicant was charge sheeted for unauthofiSed

exchange of quarter and was removed from service




w

from 20.4,72 in terms of order dated 10.4,1972, His
épéeal égainst the penalty to the I'ivisional Mechanical
Engineer alsoifailgd, which was dismissed in terms of
order da&ed 26,5.,1972. The applicant filed Regular
Civil Suit No, 147/75 én 31.3.1975 before the Civil
Judge; Senio; Division, Bhavnagar. The said suit was
decreed on 1.2,1977 in favour of the~applicant and the
order‘pssseé by tge.disciplinary authority removing
the applicant from service was declared illegal., It
was further held that the applicént was eligible to
recover the sum& of Rs, 5648/- being the arrears &f
éalary for éhe periéd‘from the date of removal i.e.,
20.4.1972 to filing of the suit i.e. 31.3.1975. The
applicant was reinstated from 1.4.1977 and inspite

of the clear directions from the Court, the pericd
from 31.3.1975 to 1.,4.1977 was é;eaéed as under
suspension and he was paid the argears of subsistence
allowance amo;néiné éoﬁRs. 3100)-xémx only. Thus

the opponents did not pay full salary for the pericd
from 21,3.75 to 1.4,1977. The applicant represented

to the opponents-railway administration for making
applicant

him payment cf full salary for the pericd. The/

was allowed to continue in service on the post of

Khalasi until he was once again removed from service

in terms of Ilivisional Mechanical Engineer, Bhavnagar

Para's order dated 3;6.1978 against which he preferred

an appeal to the Divisicnal Superintendent, Bhavnagar
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which failed in terms of order détéd 10.1.79.
The applicant filed ahother Regular Civil Suit
No. 550/79 before the’Civil Judge, Senior
Division, Bhavnagar, whicg Qas decreed in
favour of thé applicant on 30,4.1982, the
Hon'ble Court was pieased to hold that the
impugned order dated 3.6.78'556 10,1.79 as
illecal and further held that the applicant
was entitled to recover arrears of salary for
the period from the date of removal till the
filing of the suit i.e. from 3.6.78 to 15.10,79.
The applicant was paid an amount of Rs,4880/-
ﬁeing thé salary arrears for the said period.
The railQay administration issued the order
datéd 15.9.84 from the date of the imﬁugned
order No, EM 308/70/&/53 whereby'tﬂe pericd

from 16,10,79 to 29.,7.82 i,e, the date of

filing of suit till the date of reinstatement

was treated as a period not spent of duty and
the applicant wasnpay 60% of the ﬁﬁll Paye

The applicant represented against the order
dated 15.5.84 as illegal as the Rule 2044 R II
does not permit the railway administration

to take such action as the same rule is not

" applicable in such cases. The said representa=-

tion is not replied so far. The applicant made

representation again on 27.7.1988, The
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applicant says. that his pay ought to have been fixed
in the revised scale with effect from 1.1.1973 at
Rs,.. 202/~ and his pay- should have been drawing
accordingly. The railway administration having failed
to raise his pay by grant of notional increments, his
pay of reinstatement on 28-7-1982 was. also fixed at
Rs, 202/-. That at the time of his next promotion
as Senior Khalasi in the year 1984 his pay in the
scale of Rs. 196 - 232 (R) was taken as Rs, 208/-.

The petitioner therefore contents that his pay is
required to be refixed right from 1.1.1973 taking

Rs, 202/~ as his basic pay on that date.

The applica}lt Sub‘mits that his erstwhile
juniors i.e., Kalu Pola, Msgan Ram, Shankar amtha,
Bupat Singh, Balchandra B, etc. are promoted to the
higher posts whereas he is continued on the same post
of Khalasi and has not been considered for promotion
along with his juniors. That the applicant is denied
and deprived of his promoticn alongwith his juniors is
arbitrary and violativeuof Article 14 & 16 of the

Constitution of India.

The applicant therefore submits that the

- Respondents railway administration is grossily unjust

and obdurate in not paying any attention to the
grievance of the applicant raised béfore the
Administration for last two decades. The said

grievance are (a) refixation ofA p ay from 1,1,1973

- 5
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and grant of due increments, (b) The difference of
salary for the period from 1.4.1975 to 1.4.1977
and again frem 16.10.1979 to 28.7.1982,. (¢) Seniority
position on the basis of deemed date Shri Kalu Pola
was promoted., (d) . To set aside the order dated
15.9.1984 being illegal and void. The applicant
also sent Registered A.D. letters to Respondent No.l

in the form of a notice and helawaited the decision

. from the respondents-railway administration, he has

not received any response to redress his grievance
and therefore the applicant begs to approach this
Hon'lkle Tribunal on the above mentioned. facts

submissicns and grounds.

The petiticner, therefore prays that :

(a) Your honour be pleased to direct the
Respondents-Railway AéﬁiniStration to decide
; his representations dated 27.7.1988 & 23.1.87
and further ‘be pleased to direct the railway
to refix pay from 1,1.73 and grant due

inCrements.

(bl Your honour be pleased to direct the respondents
to pay the difference of salary from 1.4,75 to

1.4.77 and again from 16-10-79 to 28-7-82,

(c) Your honour be pleased to direct the Railway
Administration to promote the pplicant on the
basis of his seniority and placed his above

Kahp Pola, Magan Ram, Shankar Amtha, Bupat Singh,
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Balachandra., B, etc.;/
//:

8. “ Matters not previcusly filed or pending with any
- other Court,

The applicant further declares thgt he had not
previousdy filed any application, writ petitiocn or
suit regarding the matter in respect of which this
application has been made, before any court of law or
any other authority or any other éench of the Tribunal
and nor any such application, writ petition or suit

is pending before any of them,

27. (a)This Hon'ble Tribunal may be pleased to pass
any other order or directicn may be deemed fit

in the interest of justice,

(b) This Hon'ble Tribunal may be pleased to direct
the Respondents-R:oilway Administration to
decide his representation dated 27.7.1988 &
23.1.87 and further be’pleQSed to direct the
Rzilway to refix his pay from 1.1.73 and grant

due increments,.

(c)Pending hearing and final disposal of this |
case the Hon'ble Tribunal may be pleased to
pass any apprcpriate order or direction in the

interest of justice may be passed.

U®," Particulars of Bakk Draft/Postal Order in respect
of the Application Fee:

o= ¥ 1. Number of Indian Postal Order(s)

2., Name of the issuing Post Office
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3. Date of Issue of Postal Order(s)

4, Post Office at which payable

13. List of enclosures:
all the relevant documents are enclosed herewith
this application. The list of annexures are given

in indexg.

Ahmedabad. b‘ * j Sy /M @ !,Ld/y)

Dt: ~7-1989.

< VERIFICATION

I, Jeram Mohan, vthe applicant do hereby verify
that the contents given in this application are true
to my personal knowledge and belief and I beldéve the
same to be true on legal advice and that I have not

suppressed any material -fact.

— @1 0/ L\,ud/)

Ahmedabad. X
9 \S 9 e

1 the annexures are

(Wf the applicant)

Filed by Mr... &Aﬁwz&. L
Lemmed Advpcate for Petitioners -
Wtk second sei & .. Q, Pures
espier copy served/mol .erVed to
ofhor side

R 30| S| Py.Regidtrar C.A.?.(D.
[ "1/ A'bad Benek

f




" Annex-"a"
Western Rallway

NO+EM/308/70/3/23.(T) DRM's Offices 3VP,
Dt:- 10-9-1984,

. 1
=: MEMORANDUM §-

Sub:=- DAR -~ Mech (Loco) Deptt- Shri Jaram Mohan
WSP Khalasi- BTD -

Ref:- Shri Jaram Mohan WSP Kh, STD representation dt.

18-11-1983,
* kde Kk

After condideration of the respresentation dt.18.11,88,
of shri Jeram‘Mohan WSP Khe BTD in response to this Office
Notice No.E/L/J/83 dt,.14.11,.83, the DME(L) has decided under
‘ the provisions of rule 2044-A(2)-R,II to treat his bnterva-
ning period From 3-5-78 to 29-7-82 as period not spent on dut
-~y and to pay him 60% of the fulls pay and allowance to which
. he would have been entitled, had he not been removed from
Service, for the period from 16-10-79 to 29-7-82 as he has
already be=n paid a sum of Rs.4880/- towards arrears of
salary from 3-6-78 to 15-10-79 as per order of the Civil

Judge (S.D.) Bhavnagar in regular C.S. No.550/79.

sd/-
For DME(L) (E) -BVP,

Copy to 3= DAO- BVP

Shri Jaram Mohan, WSP Kh. BTD, tnro.LF BTD .
cc/EM. 0S/SB. LF/BTD

File No. .B/L/J7/83,

do EM/308/70/5/22/Court.

1772ﬂ1£L' /
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Yavicr B v o oareahas

B.OAL L v s ecate
/ 0|14 Kalyapoes, f\"’}lﬁ&i Road
it BHAVNACAR
-
By Registered Post A,D,
From 3

Xavier M, Mascarenhas a
D.74 Kaliapeeth §L
Bhavnagar
To 1 . 23.01.19%7

The General Manager {

Western Rajilway ”
Churchgate (

BOMBAY, 400 020 |

8ir, ;

I, Xavior M, Mascarenhas, B,A,, LLA, advocateel Bhavnugar,
umder -the instructions of my client, Shri Jay|xram Moldan
Washout Khalasi, under Loco Foreman, Betad, cj her«h;
serve you with this notice and call upon you ;s undae s

2 1. That my client was appointed in railway ¢:rvices on
24,8,1958 as a Artisan Khalasi.

2, That he was alloted a railway quarter noqllss /0
at Betad, As he has 13 menmbers in his fauily. m
client exchanged his quarter with anothaxirailwa,
employee, Shri Popat Laghra with the conewnt ol
his immediate superior. That shri Popat haghri,

" though a traffic hand, wgs allioted railw«, quarcay
from Loco Pool., That my client had requmhted for
rcﬁularising the exchange of cquarter whivh was
forwarded by Fitter incharge, Botad, on 1f‘7 1470,

3, That my client was charge-sheetaed for thmfunauthurised
exchange of-quartar and inquiry was coné; ted, ne
finding of the inquiry officer were not uiuwptwd by
the disciplinary authority and he was seried wici. a
panalty of removal from service from 20.4, 1972 in
terms of ordar dated 10.4.1972, His appo:l against
the penalty to the Divisional Mechanical |ngines,

" also failled, which was dismissed in tﬂrma‘>f tha
| impugne order dated 26.5.1972, I

4. That my cléént thereafter filed a RCS No. 147/1H on
31.3.1975 before the Civil Judge, Senior Mivisiyi,
Bhavnagar. The suit was decreed on 1,:.19?'. 'fﬂn
Honourable Court was pleased to hold the impugr& nrders
dated 10.4.1972 and 26.5.1972 as illegal. It vss also




6.

7.

8.

N |

held that he was eligible to recover the su of ks, 648/~
(Rupees five thousand eix hundred fordyeight OL}y) bel..y the
arrears of salary for the period from the date :f removal
i.80 20,4.1972 to £iling of the suit i.e. 31,3, 1975,

“The Honourable court, while deciding the issue !9, 7 4.3

held that "the effect of the declaration which idll Le
given by this court that the impugne orders wer| illayilly
passed by the raillway administration will be thiit ths
plaintiff was 1llzgally dismissed from the sefi.ce a::l

the further effect of my this declaration will he th VG

s v s 1L
he is deemed to be in service,® “““ £ & " o g
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That the suit having been decreed on 1.2, 1977,:ny cliupm

was reinstated from 1,4,1977 and inspilte of fhi clea.:
dirsctions from the Court, my subsequent order,z“he nerdiod
from 31,3,1975 to 1,4,1977 was treated as unde: ‘suqhnx fon
and he was paid the arrears of subsistonce all: rance .
amounting to Rse 3,100/~ (Rupees three thousand sns hwired
only)s thus, he has not been paid full salary fi»r the period
from 31,3.1975 to 1.4.,1977.

My client conten@s that the action on the part :f th:
railway administration in not granting him full salan’
and in not considering the pariod in guestion flor thx
purpose of granting him his due increments and jsenic:.ly
position xk is illegal especially in view of the cluin
directives issued by the Court in R.C.8, 141 /75,

That my client was thereafter allowed to contiilae in
service on the post of Khalasi until he was oriiz agulu
removed from service in term of IME, BVP's ordijr date
3.,6,1978, His appeal to the Division *uperintﬁndan:k

Bhavnagyar Para, alsc failed intsrms of DSBVP': (rde.
dated 10,1,1979,

That my cliant thereafter filed another RCS Nc¢, 550/79
bafore the Civil Judge, Senior Pivision, Bhavr \gar, 1
The suit was decreed in favour of my client o 30.4.1: 42,
The Honourable Court vas pleased to hold the i:ipugn vrders
dated 3,6,1978 and 10.1,1979 as illegal anéd he: furth:ir
kakkz teld thet my client was entitled to - ecijver iyl uars
of salary for the period from the date of remoial ti .l

the filing of the suit 1.e. from 3,6,1978 to i ,10,1%" i,
wre 3
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/éi' That my client wag pald an amount of Rs, 4,8§O/L (Mipees -
four thousand eight hundred eighty orly) being the salary
arrears for the said period,

9. | That the xaszm rajllway administration thergafter lssued
the impugned order bearing No, EM/308/79/J/23 dated
15,9,:984 whereby the period from 16.,10,1979 to ©9.7.1982
i.,8. from the dats of £iling of the suit till the date
of reinstatement was treated as period not spent ¢a duty
and nmy client has bsen paid 60 per cent of he full pay.
My client contendls that the order dated 15,9.198¢ is
illegal as che rule (2044 R II) does not pz:mit the
Rallway administration to t@ke such actionﬁfs the same

. ruleé 18 not applicable in such cases., TRt! the order L'f
dated 15,9.1984 passed by the railwey administreviusn
is a noa-spedking oxder as no reascons have peon zliuwn
for arriving at the said decision, My client cos:ends
that the said order is to be quashed on this grouwxi only.

. e
) i [ e \

10, My client contands that his pay cught to Lave bae: fixed
in the ravised scale with effect from 1.1, 1973 i is. 202
and his pay should have been drawn accordingly. The
raflway adnduistration hiing failed to ralse his pay
by grant of notional inorements, his pay ¢n reinstatement
on 28,7.1992 was also fixed a$ ks, 202, Thit at tia time
of his next promotion as Senior Khalasi in the veosr 1984

' : his pay in the s¢ale Rs, 196 _ 232 (R) was laxen 2y &s. 208
and the pay was fixed at ks. 218, '

11, My client therefore contends that his pay i.s reguired to
be refixed right from 1.1,1973 taking k, 2012 as l'..8 basic
pay on that date, '

12, My client also contends that his ergtwhile juniorz i.e,
Kalu Pola, Hagan Ram, Shankar Amtha, Supat Singih, Balchane
dra B, etc, are promoted to the higher poscs whiolias he
continues on the same post of Khalasi and 1as noil. heen
considered for promotion along with his juniloxs, That
my client has a vested right of being conzidared for
promotion and that he should be givan all tha corizg.
guential benefits arising thersof,
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13, In the above premised, my client is entitl:d to

é) refixation of pay from 1,1,1983 and gre.c of due
increments, 4

L) The difference of salary for the perioc from
1.4,1975 to 1,4,1977 and again from 16,10,1379
to 28,7.,1982,

¢) Seniority pésition on the basis of deemid date
Shri Kalu Pola £ was promoted,

d) To set aside the order dated 15,9.1984 ieing

{llegal and void,
/

You are thereforz requested to consider thc clain of
my client and to grant him the benefit as requedited falling
which my cllent shall file #n application kefor: the
Central Administrative Tribunal, Ahnedabady and shall jpray
for the abovementicned relief at your cost and ronseguinges,

It is prayed to @ecide the matter before 15,2,10%7 so s to
enable my client to take further necessary acti oas,

Ldfr L—ﬁ&s cu\‘»(\ Lye - I ’\Q,»Quw\oul |
| Xavier M, 1ascarcuhas

! Adv:izate

Bhaﬁ:agar
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scile R.30235 plus usual allowances admissible and poOsS™ :i at the
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L . Shri Thakers hi Gano hbhai Khalasi Cleaner. BT
o Q0 M Usman Mohamedbhal Khalasi Artisan. . ~
~> 3, M Karmanbhai Mohanlal ~do- B s wn N X
o~ 4 x ‘Ratilal Amarshi - e =0 i AR SR
w5, "7 Mchboohkhan Pirkhan ~d0- " i LA
na 6, Y Kalu'Pnla -do= e M ,55« i/c%M
Sl Shiva lﬂlagﬁz—m-‘k‘N“"““”"""”' ~do- " W et
e 8, N Ma jamam “atiram _ ~Ao- i
.~ Q. n Jadav Narshi __ ——————— wdow— — — - 11 JHVANV & 5
t 10,0 Kishanlal Vadilal ~dn- N e st bt
LA 1,0 Majnikant Purshottam w = ol SF ST Sy
U N Jayuntilal Amratlal ~A0- "N L@ 94 o
3"{ 13" Jo:f’ m Mohan - ki T —-do-~ d *Mg‘ '2"!'& e /
14,1 Babnlnl Premchand ~do- a
o 15,1 VeM,Jacob Call- Boy i
v 16,1 B.S.Upasani ~do- !
A7 N Nirmalchandra Nandi ~do- i
n 18! Mafatlal Hemabhal R. Tl, Beare¥ 4
v19," Bhikhabhai Kaliflas s =~do- " "
A” 20" Virgnﬁrasfnﬂh Chauhan - ~Be-M. - Labour - A g
~~ 30" Mafatlal Lalbpai ~-do- .
o 22,1 BachuNoorbhat -do- H .
e 23 Harilal Tgmji s=——sto - ~do= RCALEE AL
LA 24t V;vabh“j Ishwatbhdi Xhalasn stores M
25 " Suleman I hman - ~do- ! L
a0 Ha?arila] Ganeshlalji ~dO- i y " B
B Babu Jivan L Khalasi Art. SV ¢ maﬂfé?y =
T8 " Jaglivandas Vallabhadas ~do- " :
gfhg " Jasabhai Bhimji Khalasi Cleancr, "
~YPRO M ,Mj“ufy ri Shivgirid -do- - "
¥ 31,0 .P.Mathuy ! »-"V.Lahour ‘Gannr+1 "
L 32,9 &eohnv Moti : Sweeper 37

Thelr services are liable to be termin- to mn
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Copy to*- LF 3VP. FIC BTN, for infy& n7a. The date nf-
the daty of each may he intimated.
Copy tod~ A0 BVP, §,3.8rc. E.M,II,

I
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Mamn.'ile, Personal case of each.
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In the court of Civil Judge Semior Tn, at Bhawvnagar.
Reg. Civil suit No. 147/75.
Jeram Mohan, aged about 34
Occ:Nil: Residerces Behind
Joco Shed, BoLta@eecesscssceasvosocnsss Plainti ff,
Versus,

Western Rly. through

its Gemeral Manager,

Caurch Gate, Bomba8y NOelessesoecooooe Defardant.
suit for declaration and recovery of RsS.5648/-
towards salary, and for permission to file the
sult under sece 33 of C,P ,0de.
sari F,K, Lalani eeeeees Tor the plaintiff
shri D,K., W88 ........ for the defedant.

JU DGM ENT

Plaintiff has averred in the plaint that he was
serving as artisen Khalasl in the loco shed at Botad,
Western Rly.Bhavnagar Dn., and his monthly total salary
was RS.168/-. He has further averred that on 6th of
July 1970 he had peen allotted a Rly. quarter No.165/1/
B for residential purpose and in the same way one
worker viz., Popat ILaghara had beagi allotted a
quarter on 26th June 1970 by the Railway Aduinistration,
It 1s then averred by the plaintiff that he had got
132 members in his family and because the quarter
allotted to him was too small to accomodate his big
fanily, he had exchanged his quarter with that of Popat
Laghra after teking permission of thelr immedi ate
superior officer. He has also averred that he xmid and
Popat I,aghra had made writtem spplication to the
Dewartment fo2 exchange of quarter but the head
clerk Mr. HN, Gandhl had not forwarded the éaid
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satd application. That thereafter he had again made

- 2 -

an gpplication on 16th of July 13970, which was
forwarded to the.-higher authority. It is thereafter
that tne higher authority had ordered him to vacate the
quarter No.30/L/B but because he had a big family, and

. because he could.not. find alternate accomodation, he

could not obgy the said order. That for this reason
raliway aathewlty had taken disciplinary action against
him and had coumenced dep artmental inquiry, But after
considering all.the. cilrcumstances the inquiry officer
nag veil eveu vudy Ue 080 NUL CuiliTted any miscunouct
ané he haa exvnerated nim from the charge levelled

against him,

24 Plaintiff héé further averred that the inquiry
oft_l_cgr had beli eféd fh_é.i:, as per th‘e turn and senilority
the plaintiff vas to be allotted the cuarter No.30/I/B
but the rallway aduinistration had unauthorisedly
allotted the same to Popat Laghra, It is further
averred that tae ciisgz}plinary authority, who was the
Assistant Mechanical mgineer, ddd not accept the
reort of the inquiry officer and served him a show
cause notice as to why he should not be renoved from
the services. That in response to the sald notice he
had explained the circumstamces under which he was
unable to vacete the quarter, and he had also asserted
for his right about the quarter in question but ultimate
-ly the disciplinary authority had ordered to remove him

from the services without giving any reasons.

3e It is further averred by the plaintiff that

the order of rexoval passed by the di sciplinary autherity
is the non-spesking order and the sald authority has

not given any logical reasons for erriving at the said
conclusion, and so this court should hold that the said

order stands vitiated.

4, Plaintiff has further averred that he had carr-
-1ed the said order of removal in the 2ppeal before the

Divisional Mechanical Mmgineer but the said sppellate




appellate authority had also dismissed the 3ppeal on
26th of May 1972. Plalntiff has elso alleged that the
order passed by the appellate authority is also the
non-sp eaking order because the sald authority has not

‘given any reasons end findings on the charge which was

levelled against him, Plaintiff has challenged both
the aforesald impugned orders on many other grounds,
but I do not find necessary to discuss now because
during the course of arguments plaintiff had not
pressed for tke sald grounds, Plainti ff has also
preyed that a decree for a sum of RS,5648/- be passed
against the defendant as the arrears of his salary
because he is deaned to be iIn services, Plaintlff has
prayed to declare that both the aforesald impugned
orders are illegal, void and not-binding to him,

Se The defendant has resisted the suit by filing
the written statezxmt under ihe signature of Division-
-él supdt. western Rly. Bhawmagar pafa, éontending
inter slia thet the plaintiff was allotted Rly. querter
No.165/L/B in exchenge of his quarter M.60/I/B vide
order dated 3-7-70, But thefearter instead of occupying

the quarter M.165/1/B the plaintiff occupied the

quarter No.S0/L/B which was occupied by Popat Laghra
who was the Rly.employee. It is then contended that
plaintiff's contention 1s n_ot-oor.rect that he had
exchang ed th; quarter of Popat Laghra after getting
previo;zs permission of the authority concermed. It is
.t"nal contended that Fltter in charge of Botad had
forwarded one aplication of the plalntiff on 16-7-70
for the exchange of quérter but before that on 14-7-70
Popat Laghra had cancelled the sald aplication for

mutual exchage of quarters. But before the authority
took any decision about the sald spplication, the

plainti ff already occupied quarter No.80/1/B and so
plaintiff was rep eétedly instructed to vacate the sald
quarter as it was unaithorisedly occupied by him

but the plaintiff did not pay any need to the
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th;e instructions glven by the Department and so
ultimately Departmental inquiry had been commenced
agalnst him for his misconduct, It has been aduitted
that the plainti ff was exonerated from the charges by
the inquiry officer but the diseciplinary autherity
ddnot agree with the finding given by the inguiry
officer and ultimately took a decision to remove the
plainti ££f from his services.

6o It is further contended that the disciprlinary
authority had given reasons of disagreanent with the
findings of the inquiry offlcer and the copy of those
reasons was sent to the plainti ff along with the show
caugse notice, dated 14-12-71, and 0 ever 1f 1t is
believed that the dlsciplinary authority had not
passed the speaking order even then because he had
giver the reasons of disagreenent with the findings of
the inquiry officer at the time the show cause notice
was served, the punisiment order can not be sald t
be 11legal or void. |

7 It is also contended that the order passed by
the app”ellaté authority is also the legal and valid
order because the sald authority had passed the sald
order after considering all the facts on record.Lastly
1t has bea contended that the plaintiff is not
entitled to get ol ther the relief of declaration or
the monegy decree for thé sum of RS.5648/~- and so the
suit deserves to be dismissed with costs,

é. | Pollowing issues have been framed at .9 for
det ermiﬁ ation s=-

1) Is it proved by the plaintiff that the order of
reoval dated 10-4-1972 passed by the AM, %, 1is
jllegsl, unconstitutional ad full of victimisa-
-tion ? ._

2) Is it proved by the plaintiff that the order passed
by the DJM.Z.(@ppellate authority) is al so
illegel, unconstitutional and full of
victimisation %
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3) Is it proved by the plaintiff that he had not

been giger reasonable opportunity of hearing by
both the AM,E, and DM,E, ? )

4) Is it proved by the plalntiff that becauise both
the impugned orders are not spesking orders they
are illegal and wvold abinitio %

) whether the legal and valid statutory notice was

served by the plalntiff %
6) vwhether the plainti ff's relief about declaration
should be granted as prgyed for %

7) whether the plalntiff is entitled to recover

RsS.5648/- or any amount from the défendamt ?
8) what order and decree ? .
My findings on the above issues are as under -
1) Not pressed. w
2) M.
3) Do,

4) In affirmative,

5) m.
6) o,
7) Do.
8) As per final order.
REBASONS
9 At the ou@;sét I find necessary to mention that

both the parties kiave not 1led any oral evidence in this
suit. Moreover, the learned advocate for the plaintiff
had passed the purslis at ®x.,30 stating thereln that

he did not press the 1mpugne£i qrderé to be illegal on
any other grounds except that they are not the speaking
orders, ™r this reason, I have now to &preciate the
only contention advanced on benalf of th‘e plainti ff

as to whether the :lmpug;xed orders are spegking orders
or not anf if the answer is in the negatiire, then what
s the effeot of the said finding over this suit.

10, Issues NosSs 1 ard £ o=

Vi de Pursis Ex.30, learned advocate for the

¥

plaintiff has not pressed these i{vwo issues and s0 T
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I answer then as not pressed.
11. Issue NOo3 = 4

In the same way, learned advocate for the

plainti ff hes made emdorsarent under his hanéd on X, 9
that Bk he ¢dld not press this issue and so I answer the

sane as not pressed.

126 Issue NO.4 =

This is only crucial issue on which learned

advocates ﬂo.r both the parties had concentrated, Now
| befofe I discuss the resl controversy between the
parties, it will be relevent to Set out in brief

certain adnitted facts end facts which have not been
disputed by the parties, It is an admitted fact that the
plainti ff was serving as artisen Khvalasi in Joco-shed
at Botad Rly.Station, There is also no dEI.Sputé that his
monthly emoluments were RS.163/-.

13 I will now discuss certain documentary evidence,
which have renain éd adeitted betwean the parti esS,
Majority of these dcuments are simple copies but as
they have been aduitted by both the parties, they have
been given exhibits, The first documents in set is the
allotment order dated 3-%-70 under which the plaintiff
had bee allotted quarter No.165/1/B, which was vecated
by oné Karém. Do This document proves that the plaingiff
has been allotted the saidrquarter in éxcﬁange of
quarter NO.GO/L/B..The next relevant document 1s the
COLIION applicétion made by the present plaintiff ad
Popat Laghra to the Ioco-forenan, dated 5-7-7C produced
8t ®x.17, Under this spplicstion plalntlff had desired
% kee the warter No.80/1L/B in exchange of querter M.
165/1./B aid Pop at Laghra ha.d showed willingness to
exy’cbhvmge the sane.

14, ®X.18 is the copy of the letter written to the
loco forenan on 16-7-70C in which it was recomuendeé that
the application made by the present plaintiff and

Pop atbhai to exchange the quarters may be sanctioned. The

next letter 1s written by pp
Pat Laghra ¢,
the Raiiw
ay




N
a rallwey D@érﬁnmt on 14-7-70 under which Popat had
stated that he was not willing to keep the q;uarter
No.80/L/B @d it may be allotted to some other employee.
He had also steted that the sald quarter has been
allotted to the present plaintiff but the sald exchange
may be teken as cancelled.
15, %x.20 15 the notice dated 18-11-70 gigen by the
Divisionsl Mechanical wmgineer to the present plaintiff
to vacate the querter immediately, and 1f he will not
vacéte 'fhm the disciplinary action will be tsken
egainst him, Aduittedly the plaintiff did not carry out
the instructions given in the sald notice and so the
charge sheet produced at Tx.21 was served sgainst him,
The charge agalnst the plalnti ff was that he during
the perlod from 15-7-70 ‘aid onwards was charged with
sérious mi sconduct vizj- vnauthorised occupation of
quarter at BTD without initiel élloment,
16. wX, 22, are the findings of the inquiry officer
dated 20.7.1971. Adnittedly, the inquiry officer haa
| exonerated the plainti ff from all the charges. There-
| -after the disciplinary authority who was Assistent
Mechanical Mgineer served & show cause notice dated
14-12-71 to the plaintiff to show cause why the penalty
proposed of rendval from the servifes should not be
imposed on him., Admittedly, after teking into considera-
-tion, the rely given by the plaintiff, the disciplinary
suthority had passed the order on 10-4-72 removing the
pleinti ff from the services. Thereafter the plaintlff
had carried the sald order in the @pped before the
DM,%, but the sppesl was dlsmissed and its intimation
had been givern to the plaintiff by the letter dated
26-5-72, produced at ®x.14. The copy of the order passed

by disciplinary authority is produced at Bx.12

1%, with this background, I will now dlscuss the
real controversy between the parties, Mr.lalani, sppezared
for the plaintiff, had venenently ergued that the
disciplinary authority had not given reasons as to why

e
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vhy he did not agree with the findings of the inquiry

~officer and as to for what reasons he believed that

the charges levelled against the plainti £ff was proved
end further as ‘bo for what reasons, he como to the
conclusion that the plaintiff was not a fit person to
be detalned in the services. According to Mr.Il.aleni,

in the sane way, the order passed by the q:p ellate

azthority confirming the order of ﬂx the dieciplinary
authority is also sllent about the reasons as to why
the gpp ellane authority accepted the findings of the

d sciplinary athority. In short, it weas véhenamtly
contended that both the orders at ‘both the stages were
though passed by q:uaso-judicial characters, they are
silent sbout thé reasons and so they can be sald to be
non-sp egking orders. It was further argued by Mr.I.aleni
that the Supreme muril‘of,;mdia and other Highest
Tribunals of differamt States of the lend, had m g
opportunity to deal with such orders and unanimously
those courts have held that Such non-Sp eeking orders

stend vitiated.

18. Against that, Mr. Was sppeared for the

defendent, had streauously argued that i:he focts before
tne disciplinaiy authority were such th__’;\t no additional
reasons were _required t0 be givem by him in the final
punishment order over and. above he had given while serving
the show cause notice to the present plaintiff,

According to Mr. Vyas because the diSciplinary authority
had conveyed the reasons to theplaintlff as to why he
did not agree with the finding of the inquiry officer

it was not necessary for him again to pass a long

reasoned order at the time of passing final order. In

the same wagy Mr.VWyas had contended that the order of
the gpellate azthority also can not be sald to be
a non-sp egking order. To meet with the aforesaid
contention of Mr. Vyas, the learned advocate for the
plainti ff had relied on various authorities which I
will dlscuss herelnafter.
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19, Reliance had been placed on the ruling
reorted in 4,I.R, 1970 §,C, 8t page 1302 between

M/s. Mshavir Presed Saatosh Kumar v. State of U,P,

and Others. In this ruling the rule 1731 of the Rly.
Establishment Gode;, Wl. I. wWas under apl;r‘eciat:lon.
After discussing the facts of tlie sald case, thelr
Jordships of the Supreme Court had oﬁserved that the
Televent rule 1731 grentéd a right of appeal to the
higher authority ageainst the order of disciplinary
authority and that implied,.that the aggrieved party
must have an opportunity to convince an® @ppellate
authority that the order passed by the disclplinary
authority was erroneous. That right could be effectly
exercised 1 f reason be recorded by the disciplinary
eauthority and supplied the aggrieved party. Thelr
Jordships further observed that 1f the aggrieved party
is not supplied the rsasons, the right of gpeal 1s an
empty formality. In this way, 1f we examine Rule 1731
of the avove referred Code, 1t requires that the
reesons must be given by the disciplinary authority
while making the final order.

20, Mr.VWas, appesred for the defendant had
attenpted to- convince this court that when the

di sciplinary authority had served the show cause notice
to the plaintiff he had forwarded the reasons as to why
"he dld not agree with the findings of the inquiry
officer and so it was not necessary for him again to
write a reasoned judgment. I do not agree with the
aforesald submission of Mr. Wes, Because after all, the
delinquent has to challenge the order o f punishment
before the @pellate authority, and 1f that order 1s
non-sp egking order then the delinquent can not know
as to for which reasons the disciplinary authority

believed the charge levelled against hin andé for which
reasons, the sald atlority dd not agree with the
findings of the inquiry officer and more for waich
reasons, he dld not accept the explanation given by hin
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him the delinquent in reply to the show causenotice.
I agree with the submission made by Mr.Lalsai and hold

that but for the disciplinary authorify supplied the

‘rossons to the plaintiff along with the show cause

not.ice, he was not at liberty to pasé the final non-
-Sp eaking érder. To éfipfeciafe the above discussed facts
},}I’OL; erly, I will reproduce hars the ordar pessed by the
discipiinary a:thorit&. -~

wRenoval from service from the date of recept
. of this NIP for the charge es mentioned in
Maworandum stendard form No.S of even number

dated 30-12-70.
84/~ AM,E/BVR"
8-4-72,
Iooking to the aforesald order, it is distinctly
clear that it is the nonspeaking order anéd we can sgy
without hesitetion that the punishing authority head
not delivered a reasoned judgment even though it was
dl scharging its duty as a quasi-judicial character.
21. Mr.Islani had relied upon the following
authorities whereln the Supreme Court of Indlahad
occasion to protest against this preactise in those
decisions, I & not find to discuss all those authoriti-
-es to burden this. judgment but I will simply
mention those authorities hereinafter. See A J.R,1966
S.0.,671 between M P, Incustries Ltds V. Union of Indis,
AJI.R, 1967, Supreme Oourt, page 1606 betweer Bhagat
Raja V.union of Indls, A,I,R, 1969 8,0, 1297 in gtate
of Gujarat V. Patel Raghav Nath.
22 All the sforesald authorities also lg down the
rule that the disciplinary authority as well as the
app ellete authority -are bound to deliver the reasoned
judgments, The Highest Tribunal has observed the practi-
-se of executive authority dismissing statutory app eals
against orders which prima facle seriously prejudice the

"rights of the sggrieved party without glving reasons, is

nothing but a2 negation of the rule of law.Thelr Jordships
have further observed after going xkom through such orders,




<

- 11 - ’
it must eppear not merely that authoriti es emtrusted
with quasi-judicial suthorities have reached a
conclusion of the problen before then and it must also

app ear that they have reached the conclusion which is
according to law and just. According to Thelr Iordship-
-sy recording of reasons in support of a decision on
8 disputed clalm by a quasi judlcial autherity ensures
that the decision 1s reached according to lew and is
not the result of csprice, whim or fancy or reached on
grounds of policy of expedlency. Thelr Tordships have
further observed that a party to the di._Spute is
ordinarily entitle@ to know the grounds on which the
authority has rejected his claim and if the order is
subject to appeadl the nec&essity'w. record is greater
without recorded reasons, the appellate authority has
no material on wilch it may determine whether the facts
were prop erly ascertained the relevent law was correct-
-1y epplied and the decision given was just.
23, If we now examine the order passed by the
epp ellate authority, which I will reproduce here, it is
distinctly clear that it does not satisfy the aforesaia
test laid down by the Highest Tribunzl of the
land. The order intimated to the plaintiff is as
follows - '
"DM,E, has gone through your @ppeal quoted above
and the case and order that you have beem most

indisciplined in that you occupied a quarter
unauthorisedly and further you refused to vacate

even though en alternate quarter was given to you.
As such the penalty imposed by the AM,.,E, stands

goo d. Sd/- DM E/BVP"
24, on perusal of the aforesaid order, it is

dlstinctly clesr that the appellate authority has not
glven indep endent reasons as to why he beli eved that the
explanation given by the plaintiff in his appeal Mauo,

was not bellevesble and as to why the findings given by
the inquiry authority werenot proper but the order
passed by the disciplinary authority was proper and

Just, It is also painfully surprised that at both the
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the stages the concerned suthorities havenot given
redsons as to why the highest punishment of renovsal
from the services should be considered adequate., Tor
all these reasons, I shall have to say that both the
impugned orders as being non-spegking orders, they
should be declared as illegal and not binding to the
plainti £ff, Before I part with this discussion, I do not
miss to discuss that the full Beach of our own High
urt in the judicial pronouncenent reported in 10
@1 .R, at page 622 between The Testeels Ltde v. N M,

Des&l, had also laid down the sald settled position

of law which I discussed in the earlier part of my

of repeatetion that, both the authorities have

- oksegrxex disregarded the mandatory provisions of the Railway

mstaplishment de Vi.I @nd so t.elr ordersof
reawoval can be sald to be suffering from serious
infirmity @nd the result will be that I shall have

to hold that they get vitiated, for non-complieance of
the mandatory provisions. Tie result is that I answer
this issue in affirmative.

254 IsSSue NOo5 i=
In fact, diring the course of arguments the

learned advocate for the defendant had not challenged
the tegality and validity of the statutory notice dated
20-5-74, the copy of which is produced 2t ®E.ll.Howeyer
even 1f we peruse the sald copy, 1t is clear that it
's_at,isﬂes all the requirenents o‘_f.' a statutory notice
andt.so‘ I aéxvsw—ér this issue in affirmative.

26, Issue No.6 i~

In view of my finding of issue No.4 I hold
that the plaintiff is entitled to get the declaration

as prayed for.Hence I answer this issuein affimative.

2%. Issue NOo7 =
Now- the question a8rises as to whether the

plainti ff's claim for a sum of RS.5648/- should be

allowed or note My answer is that it should be allowed
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allowed because the effect of the declaration/which

will be givem by this Qourt that the impugned orders
Were 1llegally passed by the Rly. 2dministration, will
be that the plaintiff was illegally dlsmissed from the
services and the further effect of my thls declaration
will be that hels deened to be inservices and for that
reason he i1s entitled to recover the arrears of salary
from the date of the removal upto the date of the
_sult, Mre. Vyas had contended that the plaintiff is not
entitled to get the sald amount in form of damages
because to recover the damages, he has to show as to
whether he had done @y work to earn his livelihood
during the sald period and 1f he has earned ther that
much amount should be deducted from the clalm he had
preferred. I do not agree with the aforesaid submission
of Mr.Was becmsé the pleintiff haé not claimed the
aforeseid amount in form of’ danagés but he has clalmed
the sal-d amount as arrears of salary, Mr., VWas has
relied upon the ruling reported in A,I,R, 1975 Kernateka
kat p"age 146 betwe‘e;n M. Nanjeppa v, M P Muthuswany., I
have gone through this ruling and I am of the view that
it will not be aplicable to the facts of the presemt
case because therein, the aggrieved party héd clailmed
danages on the ground thvat the other party had committed
a breach of contractA. The result 1s that I reject the
aforesaid cont,a‘xﬁion‘of Mre Vyas and hold that the
plaintifft's claim should be allowed. Hence I answer this
issue in affirmative,

28. Issue NO.S =
As per order belows

ORDER_
plainti ff's suit 1s ordered to be decreed as

under =
1. It 1s hereby declared that the impugned orders

passéd by the dlsciplinary authority and thereafter
confirmed by the @ppellate authority on 10-4-72 and

26=-u=72 resp ectively avout the removel of service
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[ / service p ertaining to the pdaintiff sre illegal, void ]
end so get vitiated,

@/ 2e It 1s further ordered that the plaintiff is
V/

entitled to recover RS, 5648/- from the defendamt as the
arrears of salary as claimed in the suit,

3e It is further ordered that the defendant shall
bear full costs of the plaintiff as well as its own.

4, Decree be drawn in terms of this order.

S. It 1s also ordered that the certified copy of

the decree which m3y be passed, be sent to the
Oollector, Bhamagar District, Bhavnagar, to recover the
anount of court fees mentioned in the decree from the

piaintiff under 0.33, Rule 10 of ¢ ,P.(vdes

Pronounced in oper Qourt to-day on this, 1st day
of Febraury, 1977. ) 3

8d/- R.C, Shah,
1-2“'770

Clvil Juage sr. M.,

PRIPARTED BY = Sd/-
CCMPARED BY :~ Sd/-

True oDy

sd/-

Clerk of the (ourt to the
District and gessions Judge
* Bhawmagar. ’




In the urt of the ¢ivil Judge, S.,D, 3t Bhavnagars . \

Reguler givil suit No.550 of 1979.

Jeram Mohe&n, adult, Labourer,
Adde Rallway Quarter, No.30 Near
IJ/B IpOOO Shed, Botado e ® o 000 Plaintiffo

? vs. a
Union of Imdia, owmaing Western Railway,'

through General Maager, Western Rallway,
Church Gate, Bombay,...see ess.. Refendant.

Advocate ghri ¥, K, palani, eeess Plalntiff
Adwcate shri DK, Was . oo o 0k Defeadant.

: JUDBWIL s

The plainti ff has filed this sult against the
defamadant for declaration that the order No.B .M .,308/70/J/23
dated 3-6~78 of DM,E,, Bhavnagar is unconstitutional
illegal invalid and it is not binding to him, and that he is
continuous in service, @and that the order No.EBM .308/‘?0/J
23, dated 10-1-79 of D.,S.Bhawnagar is illegal, invalid
void etc. The plaintiff has filed the suit to resover the
arrears of salary amounting to Rs.4880/- from the defendant
The plainti ff has also clalmed costs of the suit from the

defendant.

2e The case of the plaintiff as alleged in his plalnt

in shoprt is as under :-

The plaintiff was serving as Khalasl in the workshoj
of Botad Station in Bﬁavnagar Divsion. The plainti ff was
allotted quarter No.165 L B, on dt.6-7=70 on dt.26-6-70 °
'qua.rter Nb. 80/1/B .was a.llotted' to one Popat Laghara, It 1s
the case of the plaintiff that there was 13 members in his

cresees 2/=
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", (his fa.uy, end the quarter which was allotted to him was

;-—7 small, and so, he could not accommo date his family members in it.
Therefore, he and Popat Laghara exchanged thelr quarter
after informing their ofﬁcexf,: FJI.,CsBotad. Thegr have also

. gven written -applicatioil foi‘ exchange of the. quarter.Jowever,
the Head Clerk shri H,N,Gandhi had illegally detalned their
gpplication, and s thegy had given appli—catign to ., I.C,, ad
he had formarded thelr .epplication on Gt,16-4-70, During that
the quarters. The msc@pi‘iqary._-;\utnpri;ty,, however, started
inquiry agalast him under rule 9 of the Rallway gservants,
Discipline and Appeal Rules, 1968. In this inquiry, tee

inquiry officer held that his act was ovonafide, and there was
no act of misconduct, as under the rules he was entitled to
Quarter No. 80/I/B, but the Authority had given this quarter

% Ppopat Laghara, However AM,E, Bhavnagar did not asccept the
.findings of the inquiry offlcer, and he gave notice of removal >
frou service to him, He had glvea-reply of the notice. Mwever
on dt, 10.4-72 he was reaioved.from service. He filed an app eal
before DM %,y .Bowever, his appeal was dlsmissed on dt,26-5-72,
Thereafter he had fild RegeC,S,N0e147 of 1975 in this court,
and a decree was passed in his fawur and the ourt directed
the defendant to teke him in service, md he was also awarded
the arrears of salary. In pursuace of the sbove order of the
ourt, the defmdant had teaken him in service, and they also
paid tae arrears of salary, 'Ihereafter, on dt. 3-6-73 DM.®
B7P. by bis order No 308/70/3/23 dated 3-6=-73 again renoved
him from service. He filed an app eal before D,S, Bhavnagar.
However his appeal was dlsmissed on dt.lO— 1-79. According

to the plaintiff, he was served with the Show cause notice on
dt,18-2-73, and t.at this show causSe notice was in
continnation of the notice dt. 14-12-71. Ween tuls notice

was served, at that time, his mother had expired, and he was

the only person to look after the family members and

the case pgpers were lying with his advocate at Bhamagar, and



and the ca8se p¥pers wereold, and so, they werenot in
traceable, so, he could not gave reply of the notice

at. 18';'2-?8; However, he was rewved from service by the
order dt. 3-6=78, even tanough he has sufficient cause for
not giving the reply of the notice., He was not given any
opportunity of being heard, and no ingquiry was held

against him before passing the iupugned order of ramoval
"He was not even served with the charge sheet, Wen both the
 impugned orders are not sp edking orders. He was not given
even any oppbrtunity to defend hi self, He was not even
glven my' copies of the docur.ents, Both the authoriti es
have not epplied their mind, and the punishment, waich is
impo sed against him 1S of such a nature that by this

puni shmént, there is his economic death. The impugned
order of removal is, therefore, illegal, invalid, =and

void, He was removed from service with effect from dt.
3-6-78.  38.4880/- 1s due to him from the déBedant. So
on dt. 23-1-79, he gave notice under section 80 of the ..
wde to the defendant. The defendant has recelved this
notice, however, they have not acted upon on his notice.

He has, therefore, filed this suit against the defendat for
declaration as stated herein above, The plaintiff has

also filed the sult to recover Rs. 4880/- from the dfBendant
He has also claimed costs of the sult from the defendmt.
3.  The defendant 2ppeared in' response to the summons
served to him, ed it has filed 1ts written statenent at
.10, The defandmt inter alla contended in its written
statagient ®x.10, that the sult of the plaintiff isnot
true and that it des not adnit its contents, It is further
contended that the suit of theé plaintiff is not on

proper court fees. It is further contended that this court
has no jurisdiction to try this suit as the dispute is
covered under the Lébour Laws, and that the plaintiff so
should agltate this point in the labour court. It is
“further contended that the plalntiff was working as Khalasi
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in Jocko Shed, Bot2d prior to removal from service, from

at. ’?-_6-78 for the chargeof unauthori sed occup ation of
Rallway Quarter at Botad from .dt. 15-7-70 without initial
allotment, It is further contended that the plainti ff was
originally alloted Rallway Quarter No.165/1/B in exchange
of his quarter No_.SO/I,/:B.‘“ vide loco foreman Bhavanagar para
letter dt. 3-7-70.. But 1ns1;ead oﬁ occupying this quarter
No. 1.65/1,._]3. tihe pla&ntifi occupi,ed the quarter No.80/I.B.,
waich was occupied by shri popat Laghars, the other

enploy ee, evm though thls ﬁyart_ervuo. 80/L,B. was not

‘allotted to him. ) Tt is ami ed that the sald quarter was

exchaaved with the quarter of Popat Laghara after obtalning

,pemis,sion of the authority. It is contended thatvno

p erui ssion‘ had b ee granted” to the part;.es for changing the
quafters, even thou_gh they had_ a;:pli ed for tk;_e same, It 1is
a\qlﬁtt'ed_t\hat _thela.pp_licati‘on was forwarded by Fltter-m-
6harge Bo-tad‘o‘ﬁ at. 16-7=70 .for the c_halge of the quarter,
However, prior to thi s, - e. 14—7-'70 'Popat Laghar had
cenceued his application for mutual exchange of the

quarters, That before m& eny decision was taker by the mcompetent
autﬁority, the plaintiff had _alxje_ady occup:l;ed the quarter

in question, which was not allotted to him and, therefore,

thé plaintiff v;as informed vide letter dt. 18-11-70 to

vacate the sald quarter No. 80/1/B. The plaintiff, however did
not wacate thé quartei, wiich he had unauthorisedly occupi ed
ad so, the plain‘tiff was served with the charge sheet dt.
30-12-70, It adanits that the plaintiff was exonerated

from the charges by the Inguiry ¢officer in the Dep artmental

~ Inquiry. It isnot admitted that the inquiry officer held

that the quarter No. 80/I/B. should have been allotted to

the plaihtiff laf-c,oord;l.ng 'ao the turn the quarter should have been
allotted to the plaintiff' it isnot édnitted that inquiry
officer had held that the qQu arter in question was wrongly

oonsi dering the defalce of the plaintiff, the competent
autno‘rity




-5 =
comp etent authority removed the plaintiff from servie y

Iy notice dt,20-4-72. The plaintiff filed this suit No.147/75
and that the decree was passed in fawour of the plaintiff.
It 1s contended tHat DM,%H, Bhamagar issued letter to the
plaintiff Intimating that the notice imposition of
penalty dt.10-4-72 removing the plalntiff from service from
at.20-4-72 is cancelled without projudice to firther
action pbeing taken and that the magy submit his
representation, in reference to show cause notice dt,
14-12-71, The plaintiff had recelved the
sald Letter on dt. 21-2-78, The"
plaintiff was sgain reminded vide Divisional Mechaniecal
Bgineert's letter~dt. 10-4=73, which he recelved on
dt., 25-4-78., But the plaintiff did not file any reply of
reoresentation, and so, the disciplinary authority after
@plying mind issued order 6f removal from service vide No.

q EM/308/10/5/23 dt. 3-6-78, The plaintiff filed =an app eal,

| However his gppeal was dismisseds It is further contended
that no show cause notice was issued of dt., 18-2-73. The
letter was sent to the plaintiff dt. 18-2-73. The plaintiff,
however, did not care to supmit defence inspite of the
reninder. The plaintiff also ¢id not reply to letter, and
did not submit his defaice. Ultinately, the diseiplinary
‘authority, after #plylng mind passed the impugned order of
ranovél, It is not aduitted that the impugned order is
illegal, invalid, void etc. It is contended that the
grounds mentioned by the plaintiff in sub para 1 to 4 are not
aduftted as 1eéa1 and valid grounds, so as to set aside
the order of removal passed by the disciplinary aunthority
md the order passed by the sppellate authority. It is
contended that the ivpugned order is spegking order, theat

& it is supported by the reasons, It is further contended tha
the competent authority has epplied his mind and after
going through themerits of the case, the authbority has
given final conclusion, The plaintiff isnot entitled to
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Rs. 4880/~ or my @mount. The defeniant, therefore arged to
disuiss the suit of the plaintiff with costs.

4, Bllowing issues were raled at issues TXell 3=

(1) . whether tois court has jurisdiction to hesr this sult?
(2)  whether the sult is on proper court fees ?

(3) Whether the plaintiff proves that impugn ed

orders dt. 3-6-78 and 10-1-739 are i1l egal, invalid
~ void etc., @s alleged ?
(4) whether the plaintiff proves that heis ertitled to
recover Rs. 4880/~ from the defaxdant es claimed ?
(5) whether the plaintiff is entitled to reliefs claimed ?
5. : My findings on the @bove issues for the reasons
stated hereunder is 2as under ;- |
(1) In the affirmative.
(2) . In thenegative. .
(3)  In the affimative, _
(4)  In the affimative,
(5).. In the affimmative.
(6) . As per order below.
Reason se }

Be Issue No.1:= The plaintiff has not stopped in

the witness box, nor he has exauined any vitness. The
Defendant has also not examined eny witness. Now, most of
the facts arenot in dispute beforeme They may bri efly

be stated. : :

~ Theplsaintiff was serving as Khalasi in Botad
station, Worlgshop,._Bhavnagar rmvision. on dt. 6=7=7C the
plainti ff wes allotted quarter No. 165/L,8, On dt.26-6-70
qne_.popat Taghara who was elso serving in Boted station,
workshop, Bhavnagar was allotted quarter No. 80/1..,B, The
plaintiff exchanged nis quarter with the quarter of Popat
Taghar, It is the caseof the plainti £f tha{: he exchanged




exchanged the quarter with the quarter of Popat.laghara
with the consemt of ¥, I, Botad, The defendant hes denled
the e2bove fact, However, the fact renains that the
‘pPlaintiff exchanged his quarterAwit-h the quarter of Popat
Laghra, The defendant therefore, started inquiry against
the plaintiff., The plaintiff was served with the charge
sheet on dte 30-12-7C. The inquiry officer exonerated the
plainti £f from charges levelled ggainst him. However, the
d sciplinary authority removed the plaintiff from service
by the notice dt. 20-4-72, The plalntiff, filed an eppeal
before'the DM.BE, However his @peal was dismissed on

dt, 26-5-72. Thereafter, the plainti ff flled Reg. .50,
147 of 1975., against the preseat defendant for declaration
and he also claimed arrears of salary from the defendant.
This suit of the plainti ff was decreed, and the

defendant was directed to reinstate the plaintiff in
service and to pay arrears of salary as per terms of the
decree. The defendent reinstated back the plalnti ff in
service and pald the arrears of salary in pursuance of the
decree of this court. Thereafter, on dt. 18-2-728 the
defendant wrote letter to the plaintiff in pursusnce of the
show cause notice dt, 14-12-71i. This letter is at ex.26

It appears that the present plaintiff did not glve reply

to the above notice, Thereafter, on dt., 3-6-78 the
plaintiff was removed from service. This order is at exe16.
The plainti ff, therefore, filed an @ppeal before the D,.S.
Bhawnagar. The copy of the sppeal meno is at €X.18. However
his appeal was dismissed on dte 10-1-79, The copy of the
order of D,8,Dt.10=1-%9 15 at ex.17, Thereafter, the
plainti ff served notice under section 80 of the C,P,Code to
the defendant. The copy of this notice is at ex.$% 14.It is
dated 23-1-79, The postal acknowledgeanent is at ex,10,

Tn this suit, the plaintiff has challenged his order of
rewoval dt., 3-6-78 and which is confirmed in appeal by

the order dt, 10-1-79 of the appellate authority.
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e Now, it is contended by the defendant in his

written statenent. ex.1C, that the dispute is covered under
lebour laws, @nd that the plaintiff should sgltate this
point in labour or industrial court, and that this court has
no jurisdiction to hear this suit. In vies of the ebove
let us see whether this court has jurisdiction or not. Now,
as stated earlier, the plaintiff has filed this suit for
declaration that the impugned order of renoval from
service is illegal & invalid, void, and that the impugned
order of the sppellate .authority by which his @ppeal is

3l ami ssed 1g also illegal, invalid & void, and that he

is continuous in service. The plaintiff has also claimed
arrears of salary from the defendant. Now this court has -
jurisdiction to hear this suit. The ledmed advocate has
not pointed out any provisions from industrial dispute

act or Bombay Industrial Relation Act or from any other-
law that only the labour court or industriel court has
jurisdlection to heer this sult and that jurisdiction of

this court is barred to hear this suit, He has also not
shown any authority in support do Kis contention, =d the
reli efs claimed that this court has jurisdiction to hear
this suit. The learned advocate for the defendant has not
shown sny provisions by which the jurisdiction of this
purt is-expressly or impliedly barred to try such a suit.
Wen at the time of argments, the learned advocate for the
defendent has not urged anything on this issue, and 1t
-@ppears that he has conceded on this point, and that this
court hes jurisdiction to hear this sult. In view of the

-apove, this-court has jurisdiction to hear this sulte I
therofore mswer issue No.1 in affirmative,

- 8. Issue No.2s= The defendant has contended that the

S,
suit of the plaintiff is not on proper court fees. Therefore

let us see whether the sult of the plaintiff is on proper
court fees. Now, as stated earlier, the plaintiff has claimed
decl aration that the impugned order of regioval is illegal,




invelid & wid and that he is continuous in sereice. There-

fore the suit of the plaintiff wuld be governed by Ssection

6(1v)(c) of the Bombay Curt fees Act. Section 6(iv)(c)

pProvides that the suit for declaration of the status of

plaintiff, to which renuneration, honorarium, grent, salary,

income, allowsnce or return 13 a}:tached, one fourth of

ad valorm fee leviable on the aloluments of valueof

retum for one year, bbﬁ, In this cese, it 1s the case of

the plaintiff that his selary is Rs.305/-. Therefore, the

¥ early salary of the plainti ff would come to RSe3660/=,

Therefore, 1/4 of Rs.Z%660/- would come to R$,915/w, Now,

‘the court fees of Rs., 915/~ would come to RSe 92/=. The

® | ‘plaintd ff has, however paid the court fees of Rs.30/- on the

‘ rate relief of declaration tperefore, the court fee of

RS,30/- pald by the plaintiff is not propers The plaintiff
has also claimed arrears of salary amounting to Rs,4880/-

i on ﬁlis amount, he hag paid the court fees of RSe343=~75 P,
which is proper. Howexrer, 8s stated earlier, on relief of
declaration, the plainti ff should have pald court fees of Rs.
92/- dowever, he has pald court fees of Rs.30/- only,
Therefore, there is dei?ici et court fees of Rs, 62/=.
Therefore, there is deficiet court fees of Rse62/- Therefore
the su:lt of the plaintiff is not on proper court
fees. The plaintiff's therefore not established that his
suit is on proper court fees, I, therefore, snswer issue
No-.2 in negative.

9.; Issues Nose 3 to 53- As stated earlierr, the

plaintiff is renoved from service by the order dt. 3-6-78.
The plainti £f, therecfore, ﬁl*ed @ gppesal before D,S,
Bhawnagar, However his @peal was dismissed on dt.10-1-79,
The plainti ff has chall enged the 1n:pu91ed order of his removal
end theyimpug_ned _prder dt, 10-1-79 by which his epp eal

wa.s di smissed. On various grounds. According to the
plainti ff, both the above orders are 1llegal, invalid & void,
The defendmnt has denied the above allegations of the




- 10 - , o
0of the plainti ff. The plaintiff has also claimed arrears .
of éalary amounting to RS.4880/-. According to the }
deferdant, the plainti ff is not entitled to arrears of
selary as ciaiméd by 'him. In view of the above, let us see |
wheth er the plainti ff prowfes that thé impugned order dt.
3-6-78," amd dt. 10-1-79 are illegal, invtaliti and void,
ad whether he is eltitled to recover ar: cars salary
from the defendmt as claimed by him. .
10. °"Now, the parties have not let any oral evidence.
‘They rely on the docﬁmé:taxy evide;:ge ad the decision
cited at the ber. The facts arenot in di sputed, mostly
all the facts are adﬁit'ted'facts, which' have ﬂread;y bea

“ narrated herein above, and they are not re eated here again,

HBwever, bri eﬂy stated the facts are that in the year 1970,
the plainti £f was served with the charge sheet on the ground
that he exchanged the quarter with the quarter of one

- Popat Laghra wi thout obtaining ay » emssion of the

Railwgf Adnini stration. 'Ihe inquiry officer exonerated the
plainti ff from the ohargns levelled against him, However

the disciplinary authority removed the plainti ff from Sserviee

by his drder dt. 10-4-72. The plaintiff, therefore, filed

a sppeal. However his sppedl was disuissed on dt.26-5-72. The
plaintiff, thereafter, filed RezeC,5,N0.147 of 1975 in

this Gourt. His sult was decr eed. l:n» xux pursuance of this decree
the plaintiff was again reinstated in service, d he was

pald arrears of salary in terms of the decree. Thereafter, on

.. dt, 18-2-78 the defendent again served show cause notice in

pursuance of t”aa[vr provisions notice date 14-12-71, This
notice is at ex.26. It ca be Seen frbm the notice that it
is stated in it that the disciplinary 'proceéding against the
the plaintiff pending, @md so, he was placed un der %
susp ension with effect from dt. 20-4-72. Thus, it can be seam
from the order ex,26 shat the plaintiff was placed under
suspeasion with effect from dte 20-4-72, as the disciplinary

proceeding against him were pending., As stated earli er,
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Rege C.5,N0. 147/75 was decreed in favour of the plaihtifrs,
and he was reinstated in service, and arrears of salafy was
paid to him. ey though, the office of the defendant

again placed the plainti ff in suspension with effect from
dte 20-4=72 by the order ex, 26 on the ground that the
proceeding against him is pending.

11, Apeert from above, Reg. C,S,No. 147 of 1975

was decre d in favour of the plaintiff, md the plaintiff was
again taken back in service., He was also ?acld arrears of
salary in pursuace of the decree. According to the
defendant the imposition of penalty dt, 10-4-72 by

which the plainti ff was resoved from service from dt.
H20..4-72 is vdthout pre;;udice and they again to be take,

and that so, the proceedings were agdin started. Now, the
defandant has not produced the Judgment, ad decree of

Reg. C.SNo. 147 of 1975 to show that the deferdant was at
liberty to take action ggainst the plaintiff as he had

' exchanged the quarter with Popat Leghra. The defendaut

has also‘ not prod;.]ced any document to show that the
defendamt was at liberty to held the fresh inquiry

against the present plaintiff on the above ground, Therefor e,
there 1s nothing on record to show that even though Reg.
C.,S.No. 147 of 1975 of the plaintiff was decreed in favour
of the present 'pl‘aintiff, the éourt had granted the

p ermi ssion to the deferdant to hold a fresh inquiry against
~ the presaxt plaintiff on ttle Sane ground that is for
exchrange of quarter with Popat ILaghra. In this case, the |
plaintiff has produced the order dt. 8=7=77 of I M, %(¥)

BYP, Bhamagar. It is at ex.25. In this order the operative
| portion of the judgment in Reg.C.S.No. 147 of 1975 has

been stated. It can be seen from this order that this court
had declared that the impugned order passed by the
disciplinary authority 7enwd confirmed by the app ell ate
authority on dt.10-4~72 eand dte. 26-5-72 résp ectively

about the renovel of service pertaining to the plaintiff ar
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ere illegal, void and so, get violated end the plaintiff ®
. i1s entitled to recover Rs. 5684/~ from the defendant,
as arrears of salary as clalmed in the suit, There ls

nothing in tonls order to show that the defendant was

allowed to inifj:late a fresh inquiry by this co’urt on the

same grounds*against the plainti ff. As stated earlier,

the defamndant hés’not protizged any document toi show that

thls ,_cour{; nad granted p ermission to the present

defendant to hold a :":'resh 1nqu1ry against the present

plaintiff on su.ch a minor grounds. .

12, Ap‘a;"t frpm above, it gpears from noticeof

impo sition of penalty ex.17 adt. ‘24tr_1 May 1978 =3-6-78

that on dt, 18-2-73 the aisciplinary authority had issued

i:he letter to the plainpiff ‘and again reninder was sent to

him, It. is an admitted -fact that the plaintiff has not

glven any reply of both the letters to the defamdant., The )

plaintiff has stated the circumstances in the plaint as

to why h'e could not give rely. However, the plaintiff
~has not led any evidence to prove tho se circumstances.

Thgrefqre, i1t is established tné.t the plaintiff did not

glve recly of the letters dt, 18-2-73 & dt, 10-4-78 of

the defendat. Now, 1t can.be seen from the order which

is at back of Ex.l'? that the disciplinary authority came

to the oonclusion that as the plaintiff dld not give reply

of the avove letters, it imp.Lieds that he accept the

contention of the letter of evel number dt. 18-2-78.

Unfor*tnna&:eiy, none of the perty has prodiced the letter

dt. 18-2-78 of the defedmt. However, on ging through

the above order; it sppears that it is in respect of the

charges which were levelled against the plaintiff in the

order ex.17. Now, merely becaise the plalntiff dld not ~

give rq)l;y“of the letters from that itself to cannot be
Inferred that the pla.’mtiff accept the contentlons

mentioned in the letter. It can be seen from thls reasons,

vhleh are on the back of the notice ex.17 that the
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{ the disciplinary authority did not held fresh inquiry
‘ against the present plaintiff, Even though the impugned
order of renoval was |
set aside by this cou-t in Reg.C.S.No. 147 of 1975
Not only “that it appears that he held all charges proved
against the present plaintiff on the basis of the finding
which were arrived at by the inquiry officer in the
inquiry, which was held in the year 1970 to 72. Thus, it
@pears that no fresh inquiry was held asgainst the
present plaintiff in the year 1978. However, the
a sciplin.ary ‘ aithority gave 1ts finding on the basis of
findings which were arrived at by the inquiry officer
and the inquiry, which was held against the present
plainti£f in the year 1970 to 72. The defeadat has not
‘produced any décument to show that the disciplinary
ry ., authority was given @y right by this court in Reg. C.S,
No. 147 of 1975 to hold fresh inquiry from a particular
stage, Therefore, in my opinion, a fresh'inquiry should
have beer heid against the plaintiff even 1f the
défendant was given 'right to hold fresh inquiry against
the plainti ff unless there is specific order of this
. ‘court that dlsciplinary authority should hold a fresh
inquiry from =2 particular stage. Thus, no wiinesses are
exanined. No docunents were prodlced in the inquiry of
1973, The plaintiff was not given any opportunity of
belng heard in the inquiry of 1978, Therefore, the
impugaed order of renoval passed on dte24th May,19'?8/dt. |
3-6-78 camot be sald to be legal and valid.
1%. Apart from sbove, thereils nothing on record
to show as to whether the disciplinery suthority had glve
- any opportunity to the plaintiff to submit his say as to

why he Vs‘nould not be rewoved from service. Further more,
fbf a theft of 2 needle 'a mer cannot be hanged.

‘In this case, it has happ eaded so. The only charge again
. the plainti ff was that he exchanged his quarter with that




- 14 = -
that of a quarter of Popat Laghar, for such a small
charge, the disciplinary authority re oved the plaintiff .
from service, Thus there is @ economic death of the
plaintiff. Wgen it can be seen from the reasons, which are
given on the back of the notice ex,17 that the disciplinary .
authority has not given any reason whatsoever as to why
the order regerding the renoval from Serv‘ice is passed even
though the charge ageinst the plaintiff was very small

charge or very nominal charge. It ispertinet to note

. that the disciplinary authority has given reasons to show that

the charge aginst the plaintiff has been proved, However,
xhu he has not given 8ny resones 3as to why the order
regarding the renoval froms ervice ls passed aginestthe
plaintiff evan though __the charge agalnst x him was very
nominal or very small charge, In my opinion,for such a
small charge the disciplinary authority shoulq not have
resoved the plaintiff from service or at least he should
have glven reasone 3s to why he has imposed on him with
perdlty of reroval from service, In the case of Mohanbhal
mungarshl pammar Vs, YeB ,3ala and other, 20G+IR. 3t page
497, his Tordships struck down the impugmed order of
renoval fron sevice and one of the grounds for striking dowmn
the impugmd oder of removal was that the corpetent
authority did not epply hismind at all as regards the
question of penatly and that he had noj: gi_vaa ay reasons
for imposing the maximum penglty of reoval from service,
whichwould result in the petitioner loosing his source of livelihood
end rendering his entire family destzfqpi;_ed.
14 In the case QeHePe Thakor ‘vs statex others g 16
GJoTeP88e 54, it was held as underj-

wBe 1t adninistration of Criminal law of the
‘exercies of disciplinery jurisdiction in
departental proceding punishment is not and

canot be the tendt in itself . Punismet for the
sane of punishment cannot be the motto o whilst
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deliverating upon the jurisprudental dimension rth - /
following factors must be considered,

(1) In a disciplinary proceeding for an alleged faplt

of an employee punishment is imposed not in order to seek
retribution or to given to feeling of wrath.

26 The main purpose of a punisiment to correct the
fault of the eumployee concerned by making him more alert
in the future and to hold out a warning to the other
aiployees to be careful in the discharge of thelr duties
so that they do not express thenselves on similar puni shm en
3e It is not expedient in the interest of the

2duini stration to visit every amployee | ,

against who a fault is established with

the penalty of dismissal and to get rid of him. It would
be counter pmmctive to do so for it would be future
-t expect to recrult amployees who are wo perfect that
they would never coumit any fault., And citizens would be
deterred from joining Government service if the principie
0f security of service is scuttled and every employ ece
renders nimself liable to loss his Job, incure social
stigna there be 2nd exposes his entire fanily to misery if
he cormits a fault.

4, In order not to attrect the charge of arbitreriness
it has to be ensured that the penalty imposed is
comiensurate with the magnitudeof the fault. Surely one
camot retionally or justly impose the same penalty for
giving a slap as one would impose for homecide,

Se whaq‘ different categories of pedlties can be
imposed in respect of the elleged fault one of which is

di smi ssal from service, the éisciplinary
anthoritytherefore required to consult himself for
selecting the most gpropriate penalty from out of the rang
of repnalties available that can be imposed having regard
to the nature, content and gravity of the default.

Unless the disciplin ary authority reaches the conclusion
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conclusion that having regard to the anturef content end
magnitude of the fault committed by the enployee concerned .
it would be risky to retsain him in Government service, the

maximum penzlty of dismissal cannot be imposed. If a lesser

pexdlty can be imposed without

jeopardizing the interest of aduini stration the disciplinsry
authority cannot lmpose the maximgm pealty of dlsmissal from
service, He 1§ bound to ask his irmer voice and rational
faculty whether the pemlty lesser than the penalty sought to
be imposed can be without jeopardizing the interests of the
service.

6o It cannot be overlooked that by and large it is because
the maximum penalty is imposed and total rwination stares one
4in the eres that the employee concerned is obliged to

approach the court and wild of the costly and time consunming
mechinery to chellenge in desp eration the order passed by the |
diSciplinai'y*axlthority. If a lesser penalty was impoced, he |
might not have been obliged to m& e recourse to costly

legzl proceeding which result in loss of public time and also
result in considerable hardship @nd misery to the employee
conc ern ed.

Ve when the dlsciplinary proceedings and in favour of the
gnploy ee the state has often to, pay back wages say for sbout
5 years-without being able to take work from the employee
concerned, The public exchange suffers, on the other handg,

the enployee concerned would have had to suffer economic
misery asnd mental tortuee for alltt}ese years, Wwen the misery
of being obliged to renain idle without work would constitute
on unrearable burdon, And when the certain drops every one

is left with a bitter taste in the mouth. All because extreme

Penalty of dismissal or rawoval is imposed instead of a

o3

lighter one., "

It was further held that :-
nThe order most ex-facie show why the maximum penalty




penadlty of dlsmissal if selected from

of the 11 sl of
alternatives end why a less serious penalty has been
considered to be inadequate. If selecting améximum pena'l‘ty
and naning 1t from out of the list of slternative penalties
which could have been imposed camot be arbitrarily done and
it cannot be amatter of ipse dlxdt of the diseiplinary
authority, he has to inform himself of the relegant
considerations and to reassure himself that a pa;rticular
penalty deserves to be imposed in order to mebt the requirena
of the situation. It will not be sufficimt for him to ssay

in a general vague and omibus manner that having to the
circumstances of the case the amployee concerned deserves

to be dismissed, The dlscivlinary authority was bound to take
into consideration the gravii:j; of tﬁe charge, the natureof
its coiiséquénces, whether the charge warranted an inference
as regards his umesfcy, integrity or uprightness,whether the
fault was such &s had resulted in serious detriment to the
public interest. All these were question which the

M seiplinary aithority was bout to pose to himself end to

answer to his own satisfaction,

15. Now, in the case beforeme, as stated earli er,

befre imposing the economic death, peanlty of removal from
Service, the disciplinary arthority has not applied its

mind to three vital considerations, nanely,‘(lr).as regards the
nature efd magnitude 6f the charge (2) as regards the
‘desirability or otherwiseof retaining the government

Servent in service in the context of the charges found proved
3gainst him amd (3) as to whether a pasalty lesser then the
extrane penalty of dismissal or removal would, prove adequate
In view of the @bove, in the impugned order of removel is
not legal and valid.The plaintiff has therefore, proved that
the impugned order dt, 3-6=78 by which he is removed from
service ad the order dt., 10-1-79 of the app ellate authori ty
by vhich the @pellate authority confirmed the impugned order
dt. 3-6-78 of the disciplinary authority are 1llegal,
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/'J/Jé) illegal, invalid, & void, B

16. Now, the plaintiff has claimed arrears of salary i

amounting to Rs.4880/- from the defendant., As stated
earlier, the impugned order dt, 3-6-78 and dt. 10-1-79

are illegal, invalid & void, The impugned order ex.16 is
datéd 3=-6=78 by which the plaintiff is removed from
'service. The plainti ff has claimed arrears of salary from
dt. 3-6-78 to dt. 15-10-79, Now, the plaintiff is entitled
to recover arrears of salary from the; defendant

from dte 3-6-78 to dt. 15-10-79, Now, according to the
plainti ff his monthly salary was Rs., 305/= It is not
disputed beforeme that the plaintiff was not pald monthly
salary of Rs, 305/-. Therefore, i:he plaintiff 1s entitled
to recover arreers of salary from dt, 3=6=78 to At-15=10=79
at the r'ate of 3Se 305/= per month., The arrears of salary
for the above period comes to RS, 4880/~.Therefore, the ‘,’\‘
plaintiff 1s entitled to recover arrears of salary
anounting to Rs. 4380/~ from the'defmdmt.merefore, the
plainti ff has proved that heis eatitled to recover arrears
of salary anounting to Rs. 4880/~ from the defendant,

17, Now, the plaintiff has claimed relief of
declaration that the impugned order dt. 3-6-78 & dte
10-5-79 are illegal, invalid & void, and that heis
continuous in service. Now, as, stated earlier, both the
above orders are illegal, invalid & void. Therefore, the
plaintiff is entitled to relief of declaration as calimed
by him, The plaintiff has also cleimed arrears of sdary
amounting to Rs. 4380/~ from the defendant.The plaintiff
is also entitled to recover the @bove amount from the

defendant, Therefore, the pl?intiff i1s entitled to relief

claimed by him, I, therefore, answer issue Nos. 3,4 & &
in affirmative.

13. In view of my decision on the above issues as above
the sult of the plaintiff has to be decreed with costs.

Bebobre parting with this judgment I feel that now, the
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the plaintiff has been sufficiently punished by the
deartjent by holding two d@ artmental inquiries on the
sane caise and the pleintd ff has to rush to the court for
two times, and has to féct two departmental inquiri es.
Therefore, I am of the opinion that the Railway adninistra-
tion should close this chepter for ever, and should not
hold any de artmental inquiry against the plaintiff for the
above cause or for the above charges., with the above

observation. I part of this judgment., Heace, the order.

Order,

It is hereby declared that the order No.B.M.SOB/'?O/J
23, dated 3-6-78 of DM,%,, Bhavnagar and the order No. |
EM No,308/70/J/23 dt. 10-1-79 of D,S.Bhavnagar are
1llegal, invalid & voiad etc., 1t is hereby declared that
i the plaintiff 1s continuous in service. e defendamt do
Pa @ sum of RS, 4880/~ to the plaintiff within the period
of three months, Te defeadant to bear his owan costs md
that he should bear the costs of the plaintiff. The
plaintiff to pay up deficit court fee of RSe 62=00 within
@ period of one month from the date of this order falling
which the copy of the decree be sent to the follector for
recovering the court fees of Rs, 62-00 from the plaintiff,

Pronounced to day on this 30th April, 1982 in open

Qurte

sd/- 5,0, Pandya
Bhan agar, (2.0.Pandya)
Dt s 30-4-82, Civil Judge, Sr. Dn.

Bhavn agar,

Prepared by - gd/=-

Compared by s~ gd/-
- True copy
Sd/=

Clerk of the Qourt,
Civil Judge, Senior nivision
Bhavnagar.
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Before the Central Administragbive Tribunagl at Ahmedabdd,

0uA No,476/88

. Jeram Mohan XXX evcoe T Applicant.
' v/s
Union of Indig & Others ees Resgpondents,
g The Rallway Administration files its reply

to the gpplicant's application, as under 3

B That the application is not according to law,
/
RY malafide, and not tenable, being otherwise defective,
AR
\\)'/
/ - That the Rzilway Administration doesnot admit

the truth or correctness of guy Statement, allegation, or
contention, as set out in the application, unless the truth

/)‘C C’% or correctness of any One of them is specifically and

ressly gdmitted in this reply.

4, Without prejudice to the above submisslions, the

« regpondents submit their reply to the contenténts of

l/ application, as under :-

5. That, referring to the contents of Para 3 of the
application, it is stated that order No,Bi/308//J/23(T)
of 10/15-9-84, passed by the competant authority is in
accordance of the rules and regulgtion of Rly's dig;ﬁglion
and appeal rules, and i1s legal. It 1s not omrrect that the
representation of agpplicant of dated 27,7,88 is not being
replied; In fact, the respondent has not received such

representation and as such, the allegation of agpplicant

3 bears no gro und,

Ge That referring to the contents of Para 4 of

application/No rengrks needed as the sgme is formal,

...2..0




% Thate referring to the contents of Para 5 It 1Is
stated that, the applicant's application is time barred and
as such barred by limitation act and accordingly it may

be rejected.

8. That referring to the contents of Parg 6 of the
application it is stated that, regarding his appointment

as Khalasi, and Civil Suits filed by him, as shown in
application, the same 1s admitted and the Rly, Administration
hgs honoured the Court's judgement fully by way of re ins'rd?xg
the applicant as water softning plant Khalasi (WSP Khalasi)
in scale B, 196-23%(R), with effect from 9,7.77 and fixation
of Mg pay has been done vide 0,0, No,81/198/77 dtd.’hs-:'?é
and 0,0, P,C./16/®B of 11.4. B (Annexedbfp-ree %0 the true
copy of same and marked 'R' & R/1')

Further it is clarified that the competant
authority has passed the order for treating Suspension
penodh?.lk. 75 to 8.2.77 as period not spent on duty vide
Noo, B/ 208/J/23 of 23.2. ®Bs The period of his removal from
L.4. 75 to 8.,2.77 was considered, as the applicant was under
suspension, agnd for which he was pald Rse 3188-75 of the
said period.

It is gdmitted that the applicant has filed
Civil Suit No, 55/ against his removal from service vide
Notice of Imposition of Penglty No, Hi/308/7%/2/23 of
3, 6, B, and agaln, also, the respondent Rly. Administration
had reinstated the gpplicant, in service on WSP Khalasi
vide 0.0. 1/171/82 of 28.7.82 and as per the judgement,
he was pald @% of full pay and allowances to which he
would have been intitled had he not been removed from
serylce for the period from 16, 10,7 to 29, 7.82 amounting
to R.4880/- towards the arrears of Salary and respondent
Rly, administration has fully honoured tske reesd the (ow:i%

Judgement,
LR B J 30 L ]




Further it is clgrified that the fixation of
the applicaht, has already been done by way of fixing
Bse 02/- with effect from 29,2.82 and further, R.205/-

Rse 208/~ 211/- till 1,8.84 and also, he was promoted as
Sr.Khalasi (WSP) agalnst upgraded post in Scale R, 210-290
(R) vide 0.0, Ei/320/84 of 17/22-11-84 (True copy of the
same is annexed/\%;d;ﬁo and marked R/2) Accordingly his
Pay is fixed to R.210/- on 29,7.82, and Rk.214/- & 213/- on
1. 7.83 and 1. 7.84 respectively, Thus the allegations of
applicant for not promoting as Sr,Khalasi and non fixing
up his Pay 1s base less, fabricated and not temable and

as such denied.

The Allegations of applicant to promote his
juiors is also denied, Xhm Shri Kalu P, was already
working as Fitter from 1.4, 71 being senlor and Shanker A,
has subsequently passed Irade Test and promoted as Fitter
from .6, P 1.e. after the date of removal from service
of the applicant and also, it is pertinent to note that
the channel of promotion of WSP Khglasi is different then
the Fitter, the allegations of applicante for over looking
his promotion as fitter bears no grounds, welght or reasons

and hence denied,

9, That referring to the contents of Para A4

It is clarified that, the respondent has received the only
represantation of applicant of 2.5, 86, regarding his Pay
fixation, and promotion to the post of Fitter, from the date
of the promotion of Kglu P, and he was replied vide No.E/L/é/
83 of 29,7.836, (Irue copy of the same is attachedhere to and
marked R/ 3)

(B) Competant guthority has treated the intervening
period, as not spent on duty and the gct of the competent
authority is legal, just and as per the rules and regulations

of Discipline and Appeal rules of Rly. Honourable Suprime Court.

0..400




9.(B) Contd,.
esoSuprEme Court of India has upheld such action of the
departmental authority in SLP(Civil) 6998 of 1988 in the

case of Parmangnda V/s. State of Haryana, and accordingly
. . . i

the Act of the Rly, Administration is é,orrect/ and'as per
/K

the rules and regulgtions,

(C) Fitter is skilled category and, to get promotion

on the skilled post, employee has to pass Trade Test, The

Rly. Administration has many time issued the notification,

thme to time and invited the gpplications for the promotion

on skilled posts of Fitter, but the applicant hys never
applied for the same and as such, without appearing and without
passing trade test of skilled calegory of fitter, he cannot be
promoted and as such, his claim is not tenagble,

10. Thaty No comments for Para 8 being formal,
11, That; referring to the cntents of Para 9 & 10 (4 to C)

It is prgyed that, all the action hgs been taken
very correctly and as per rules and regulations of Rly, An
regards to fixation of the Pay, granting due incremehbts, time
to time, and also for his promotion, there is nothing remaing
Yo be done, and as such, no any relief to be granted to the
applicant, rejecting the applicant's application, awarding the
cost to the Rly, Administration,

12. The remaining paras of application are formal

hence no comments,

13, That the Respondent Rly, Administration craveg leave,
to add, alter, amend, or modify m any of the Statements, as and

when required.

On and behalf of Union of India.
Bhagvnagar.
D 4o 1-1990 ,

Dates




VERIFICATION

I, SELeall ﬂr\a'ﬂalwr\i
] A3 Divisional Ral
lway Manager
’

We
Rly, Bhgvnagar, do hereby solemnly affirms that, what 1
S ’ S
stated above, is gatherfd from the officlal records and th
. e
sane is bellieved to be true to the best of my knowledge and

belief,

A Di’vi'gtazrarﬁéiéway‘ﬁ
Western Rallway, Basets
Bhgvnagar Para,

(eply/legoird's';wﬁ}en submnsxom
#led by Mr . (&
carned advocate for petmuner /
respondent will second set. 7
Copy served/not ser/y/ed otner side
D F 2
e
Dy.keglistrar cART O

bl _;éb!l lqc
{ A’bad Bench
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- MESTERN RAILWAY

Se0. 0 Moo BN/ 1087770 T  DRMisional Office,
: : i e . -Bhavn agar Para.
Ote 8/7/1971.

Subt DAR N.G Staffe echeDeptte Shri Jeram Mohan
Exe Artisan Kh®lasi BTO,

Ref: This office NIP No.EM 308/70/J/23 dte 10/4/72.

.

~~ Shri Jeram Mohon Artisan Khalasi who is removed from
service from 20/4/72 as per this office NIP quoted above had .
filed 2 Civil suit No.147p75 inthe court of Civil Judge
S.D0. Bhezvnagsar Challanging the order of removal from
service as illegasl,void and not binding to him and that
he be deemed to continued in service and for recovery of
BSe 5848/. etce. b E y '

The Civil Judge S.D. Bhevnogar has delivered the
Judgement on 1-2-1977 and passed the following orderss
It is hereby declared that the impungned order pesSed by
the discilenary suthority and theresfter confirmed by the
sppellate suthority on ABLAZ2Z 10.4.72 and 2645472
respectively about the removal of service parteining
to the pleintiff sre illagal,void and se get vitiszted
and that the plaintiff is entitled to recovered Bse .

5648/~ from defendent as the arregrs of sslery aS claimed

in the suit," e

e In view of the sbove, Shri Jeram Mohen iS reinsistated
in service as Khalssi WSF in scale of e 196/232(R) and
posted at BTD with effect from ‘the date he joins st BTD

The order regarding treatment of intervening period will
be issued seperatelys ~ : ;

His pay in scale Rse 196/232(R) is provisionally fixed
at Rse 202/- PeMs in view of the pay drawn by him before
removale His fixation in revised scale and grent of
increment 25 due will be done Seperatelys ' :

He shall have ta refund the amount of settlement dues
received by him if eny feiling which his serbice will be
treated as fresh for all purposes. This may be againsteto hime

This has spproval of DME.

: Sd/-
For CME( E)BVP

Copy to: DAD BVP, LF BVP FIC BTD for informstion rand
. necessary actions :

" cc/SB/S (in duplicate )HC FROMR -
: action In connection with treastment of intervening

12;24%9*w” period and fixation of pay in revised scele and
&sz:::::::::zﬁ i p.ayment as due to him should be finslised early
y : " he has been paid ke 5648/- towards arrears of :
5 , hsalary 25 per deceee passed by the court and tée
f& LQ/”\ ~ anount should be adjusted from the supplimeniry
L SR T AT R
- gt s HC/Court, Seniority file.

PRGNS St B R T % W
saggan@) CHical,

Bhaveagar Para W
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- WESTERN _RAILUAY

" G¢0e0s No.PC/16/78

No EM/763/2/2 DRM's Office,
v , Bhavnagar Farae
Dte 11-4-1378.

SUb=Eixatidn'of pay Revised scale of Pay
~  Meche Deptte Group 'D' staff Shri
Jeran Mohan Khalasi WSP- 3BTD,

P.y of Shri Jeram Mohan KheWSP under FIC-BTD in APS
70-85 who has been deemed to have been placed under sSuspen-
sion weEsf 20/4/172 %0 8/7/7T,vide this office No "EM/ 308/
1043 0f 22.3.98 and re-instated vide SO0 No e/ 198/17
dtd. 8/7/77 and B4 208/70/3/2X1V) dated 18+2.78 15
herebyy/i refixed in corresponding R/ Scale Rse 186-232,DbY
treating him =s deemed to have opted R/scale from 1-1-1973
as underg: :

Scale. ; Pay fixeds . ,

Bse 196-232(R) Fse 202/- from 1-1-1973 '
rx Next increment will be cdue after 12
‘months qualfying service from the date

of his re instotement resumption i.€
9-7; 1977. )

NOTE: On revoc=tion of of suspension end reinstatement Shri
Jerem M/ has rpsumed a8 KhelSP uncer FIC-8TD we,ef
8/7/ 1.

N

2 The =bove €ixation hes been certified by DAO/BVz.

For D.S( E)BVP

VIP to: DpD/BVP CC-SB (ALl in duplicste) CC-SB(1P.
. fix card) .
HC* EM 4 copies) FIE BTD
Party concerned through FIC-8TO
Memo file.

-
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