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BA-NO.
DATE OF DECISION  27-3—7 ¢
Fatesinh Balvantsinhgh & Others Petitioner
P
o Dalls B Advocate for the Petitioner [s]
Versus
ndia and Others Respondent
hese shevdge Advocate for the Respondent [s]
CORAM
v
The Hon'ble Mr. Ve Ramakrishnan, Vice Chairman
The Hon'ble Mr, Pe.Ces Kannan, M er )
JUDGMENT
1, Whether Reporters of Local papers may be allowed to see the Judgment ¢

2, To be referred to the Reporter or not ?
g, Whether their Lerdships wish to see the fair copy of the Judgment ? ND

4, Whether it needs to be circulated to other Benches of the Tribunal 2




l. Fatesinh B&dvantsinh
Z2e Mansukh Makandas
3. Kuka Hari
at Post Bhatila
Taluka Kalyanpura

Dists Jamnagar eee ApDlicants

hdvocates Mr. PeHe Pathak)
VarsuUus

le Union of India
Notice to be served tiirough
The General bManayer “
Western Railiway,

Churchgate, sombay

2. Dbivisional Railwyay manager (wR)
Kothi Compoun
Rajkot
3. Deputy *Chief Engineer (WR)
Railvav Station
KRl -+« Resgpondents

\Advogates: Mr. Nese 3hevde)
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Pers don'nhle Mr. PeCe kannan, Hemoar \Jd/

he applicants have filed the above OA under Section 19

of the Administrative Tribunals Act, 1985 claiming followinc
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@A) that your loruships be pleased to declare the inaction

on twhe pDart of the res
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nonallowing the
ipplicants to resume their duties and/or mongiving the

posting ordsrs to the applicants as arbitrary, illegal
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and inaéperative in lawe.

iB) | Be pleased to direct the respondents to regularise
the services oi the applicants and to give them bene-
fits of temporary status etc. as per the direction of
the Hon'vble Supreme Court in Indrapal casee

.

{C) Be pleased to declare that the petitidners are entit-
led to get the transfer allowance and Jjoining time ste.
for their each transfer &s$ mentioned in the petition
and be rcleased to direct the respondents to pay the

arrears of the szame to the applicants with 12% inte-

The case of the ap:

labours under the Respondents from the year 1984 or so and

the madin

(o]

plicant is that they weee working as Casual

rievance of the applicants is that they were posted

from place to place without offering regular employment and

=

wages including transfer allowance under the respondants.

+

orders of

o
w
.

divisions and

s

The applicants have also submitted in detail the frequent
ransfer from place to place under different railway

ated cthat even after a number of transier from

time to time, the applicants were not paid any transfer allow-

&

ance. The applicants therefore challenged their frequent

transfer without offering transfer allowance.

2% The respondents in their reply had stated that the

applicants being casual labourers were posted to different

T

laces as per exigeacies of work in the railways. Even though

the casual labourers were ordinarily not liable to transfer,

in accordance with theé directions given by the Supreme Court

in the case of Indrapal Yadav vs. U001, the respondents were

under an obligation to shift such

casual labour from one »Hlace

where the work ceases to exist, to another place where the

Contde s o4
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work is availaole. The applicants beiny engaged by the
Construction organisation of the Western Railways, they have
worked in all the eight. divisions of the Western Railway

and the applicants have to be shifted from place to vlace
keePing in view the availability of work at different claces.
The respondents denied that the applicants were given any
posting orders but they were only directad to work at diffe-
rent places from time to time where the work was available.
The respondents therefore denied the liability to pay any
transfer allowance to the applicants, who are only casual
labourers.

3. Heard Shri Pathak, counsel for the applicant and Shri
P Shevde, counsel for the respondents. At the hearing of the
case, Shri Fathak stated that the applicants have since been
reqgular ised and he confined his arguments only to the grant
of transfer allowance. He referred to certain instructions
issued by the respondents as contained in the Railway Esta-
blishment Manuale The relevant instructions reads as follows2

4

// It is admissible to all clagses of riy. servants in all
7

eventualities involving tzangfer le.g. Promocion, demo-
tion or simple transfer) excepPt transfer on employee®
own reguesc provideds

The transfer is not within the same Municipal apea
ana

(ii) it involves a change of residence. 'Change of resi-
]

dence’ condition is fulfilled if in the case of

transfer to a station more cthan 20 ki from the old
station the officer

T makes sowe residential arrange=-

ments at the new station even if he does not shift

Contde.«5







Second Clzs3s pass for self and family to the oplace
of posting and daily allowance for the period of
journey. .hey are not entitled to any daily allow-
ance for the perliods s ent at’ the new olace of post=-

ing as their headguarters stand automatically.shifted

from old place to the new pluce of wOrking nor to any

other benefits of Travelling Allowance.
Se we have carefully considered the Submissions made by

the counsel. Rule 1642 of the Railyay zZatablishment Code

Y X , . . N

s#tess the grant of transfer allowance and the same reads
as followss-

"Travelling allowance ghall not be drawn under the

=

following rules by railway servant on transfer from

one statlon to another unless he is transferred in

i

public interest and is entitled o oay during the

-

period occupied oy

the journey.®

5o in terms of Rule 1642 of the mstablishment Code, a
railyway servant 1s not entitled to transfer allowance unless
he 1s transferred in puplic interest. adnittedly, tche res-
oondents have issued orders for shifting the applicants from
one place to another on the SLoUNa Lhat work was available

to them so that they may be gainfully engaged. It is in
these circumstances, th. apyolicants” have to be Shifted Lrom
place to lace where work is availaple. In the circumstances

the ctransfer of the applicants may not be regarded as public

intereste The recuirement of Rule 1642 of the Code has not

(2

been fulfilled in this case. ‘lhe application cherefore failsg

and is dismissed accordingly. NO costse

4ﬁykcn&ss,zj /€273H17{

(PeCo Kannan) \V. Ramakrishnan)
Member (J) Vice Chairman

hig 4.




4 ReA/21/98 IN 0.A/419/89 l
P, OFFICE REPORT ORDER
)4401499 j We find that R«A/27/98 IN 0sA/419/89 had alread

CbpiSae L0,
| s et

Bropitr
Aictet) given
on High Court s
’lerhml 57

been disposed'of on 27.07.98. It is not clear-as to
wh&ltﬁegregistry has placed it on the board todays
However, we find that 0+A/412/89 has been set

|aside by the Hon'ble High Court and the matter has

|been remanded ggi;he”Tfiﬁunal to decide the 0Q.A

i
e ')‘C\H—“

hederc How SU-
V2

2
-
b

iwhole.

éafter considering the provisions %9 rule 1642 as a

This O¢A which has been remaénded to the

|Tribunal may be fixed before this bench on 18th inste

Mr. Pathak and Mr. Shevde who are present in the

|court are informed of the samsx date.

Adjourned to

@ .

(P.c. Kannan)

18.01.99.
l

i
gﬂ”
(Ve Ramakrishnan)

18.01.59
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| Member (J) Vice Cha irman

mb
: Sl
:} We have heard for some time amnd
N | 2
i@lso gone through the directions of the
|
t i : ; )
fﬁlgh Court dated 13.10.28 which was trar
it ~
%ﬁmitted by the High Cougt registry by a

0
‘Netter dated 17.11+98.
i |

éhad remanded the matter

The High Court
with a directior

© detide the CeA after considering the

rovisions of Rule 1642 of the Railway

“
i
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stablishment Code as a whole instead of

he sub-rule (1) of Rule 1642. We Qoul;

like to hear submissions of Mr.Pakhak

-

for the applicant and Mr.Shevde for the
Railway Administration on this pointe.
Mr.shevde prays for time. Treat it as
.ipart-heard. Adjourned toc 03.@e99.

& oAz —
(Po Coe Kgf:an)
' Member (J)

mb

(VZRamakris hnanP
Vice Chairman
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OFFICE REPORT

32499

: Mr. Shevde is absent today.
Adjourned to 15.2.99.

P.C. Kannan) (V. Ramakrishnan)
Member (J) Vice Chairman
nsh

)
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DATE OFFICE RupPORT ORDER

15.2.99 we have heard Mr. pPathak. He says that
under Rule 1642 of IREM a transfer shall be taken
to be in the public interest unless it is
certified otherwise giving.reasons with a copy
to the accounts officer. He says that no such
reasons were giveé in the case and the present
transfer should be treated as in the public
interest. He also contends that the Railway
Board circular dated 16.4.92 which debars payment
of transfer and packing allowance to casual

& labourers will not apply to the applicantss
transfer in 1989 and when the}ules required
reasons to be given and such reasons were not
given at the time of transfer, the same can not ‘
be mdde good in the reply statement.

Mr. shevde prays for time to make

A
Vd}x) submission. This is a very old matter, which
2 N
(50 A has been remanded batk from the High court.
L o Adjourned to 5.3.1999.
\
L\ A
° A copy of the order mg be given to
v
‘!' Y 5 Mr. Shevde.
i\
P .. 04/
/
(P.C. Kannan) (V.Ramakrishnan)
Member(J) Vice Chairman
vte. o ‘
5.3.99 Adjourned to 19.3.1999.
(P.C.Kannan) (V.Ramakrishnan)
Member (J) Vice Chairman |
vtc.
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Date

Office Report

15104

97

| Y

Seen sick note filed by Mt.Pathak.

Adjourned to 20611697, ¢
L Py %
A AP M
b S \"/Lu/'//
(T.N.Bhat ) : (VeRamakrishnan)
Member (J) Vice Chairman
SNS®

Hegrd Mr. Pathak, counsel for the
applicant. Mr. Kyada for the respondents

absent. Judgement reserved.

E vl &,V 7~

}V‘{w 58

(T.N. BHAT) (Vo RAMAKRISHNAN)

Member (J) Vice Chairman
hki
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Office Report

ORDER
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. Place before the Division Bench on 7,5.97,
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(TeNeBhat ) (Ve.Ramakrishnan)

Member (J) Vice Chairman
ssh*

None present for the parties, Place before

the Division Bench on 3.%.97.

A7

Ty

t;,,
(Ve.Ramakrishnan)
Vice Chaimpman

|

ssh*
Adjourned to 15.10.97.
\ / ,
(5
waﬁVifd
(T .N.Bhat) (Ve.Ramakrishnan)
Member (J) vice Chairman
vic.




 ' (O JPFON 419/89 T
DAT'E OFFICE REPORT ORDER
19.3.99 we have heard Mr. Pathak and Mr. Shevde

AV
\J

at length and have gone through the relevant

.

admissibility of transfer travelling allowance
facility in respect of Railway servants. The
definition of Railway servant in the Code
excludes casual labourer. para 2005 of IREM
(vol.II) provides that casual labourers with

emporary status are entitled for rights and

Y
is now Chapter xv of IREM 1989 Edition) "£6T th

Chapter, a temporary railway servant has been
defined to exclude casual labourer including
casual labourers with temporary status (Para
1501(1)) . However by virtue of para 2005 the
8banefits as available to a'tem;orary railway
1

with temporary status. Para 1504 says that in
respect of compensatory allowance a temporary
servant shall be entitled to the same scale as
be admissible to a permanent railway servant
placed in similar circumstances. Compensatory
allowance as defined specifically includes

cravelling allowance.

2. In the Code Chapter 16 deals with

Travelling Allowance Rules and Section IxX of

and this Section contains Rules 1642 & 1643.

records. /JRule 1642 of IREC deals with mdmxssikik

{

benefits admissible to temporary railway servants
as laid down in Chapter XXIII of the Manual (This

is

servant will be admissible to a casual labourer

this Code refers to Transfer Travelling Allowance
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12.4,99

16.4.99

In this section, Rule 1643 - VII deals with
admissiﬁiiity of transfer grant and packing

allowance.

Bie From the above narration, it would be

seen that casual labourers with temporary'status

>

will also come within the provision of
Rule 1642 & 1643 unless the operation is
excluded by an order. while there is an order
which daenies admissibility of transfer and
packing allowance, the same has been issued by

| N 4

the Raile@y Administration on 16.4~1992;f
|
3|

4. Both Mr. pPathak and Mr. shevde request
for time to make further submissions.
5 e adjourned to 12.4.1999.
6o A copy of this order may be given to
both counsel.
4_/
Pn-
i
(P.C.Kannan) (V.Ramakrishnan)
Member ( J) vice Chairman
vtc -
At the request of Mr. Pathak ajdourned
to 16.4 .
1 .99 W/
7QL¢_M
(P.C. Kannan) (V.Ramakri shnan)
Member (J) Vice Chaimman
nsh
Mr. Pathak not present. adjourned to
1 0 ¢5e99 @ W
Pn
(P.Ce Kannan) (Ve Ramakrishnan)
Member (J) Vice Chairman.
nsh
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1045.99

14.6.99

28406499

02 ¢ 07.99

A e \1{:)-

0.2.419/89 ® , it

At the request of both sides ;

adjourned toO 14.6.99.

% W

(P.Cs Kannan) (V. Ramakrishnap)
Member (J) Vice Chairman
nsh

Part heard matter. place before appropriate

Bench on 28.6.1999.,

v

(V.Ramakrishnan)
vice chaiman fi

vtc.

Adjourned to 0207.99.

Dn_ Uﬁﬁ//

(P C . Kannan) (V. Ramakr ishnan)
Member (J) Vice Chairman
w , 1

Thisk was heard for quite some time on
28.06.99, but at the request of Mr. shevde, 4
it was adjourned to todays Neither Mr. Pathak,
nor Mr. Shevée pms present today and as 1§. is "

¢,
very old matter, and we have heard the counsei

at length and as Mr.,Shevde has not appeared

|
|
today, the 0O.A reserved for orders. 1

P 7L

e

(P.c.,Kannan) (ve Ramakrishnan)
Member (J) Vice Chatrman

-
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Submitted Hon'ble VUice Chairman &

Hon'ble Mr. V. Padhakrishnan, Member (A)
Hon'ble Mr. P.C. Kannan, Member (3J)
Heom'bie—firs Laxman Jha, Member (J)

Certified Copy of order dtd 17-11-@% in

CA/Spl. Ch—Ho.J2G) & — of 1995

passed by the Supreme Cewrt/High Court ggainst the

judgeme nt/orser passed by this Tribunal in 0A/Y19/9% 17

is placed for perused pleasecxaz sk 1173|23OIQB
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Hon'ble Vice Chairman
\ Hon'oble Mr. V. Radhakrishnan, Member (A)
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IN THE HIGH COUR® OF GUJARAT AT AHMEDABAD

¥
e ' BFECIAL CIVIL AFHLICATION No 7891 of 1996 '
A
04
;A:,
For Approval and Signature: 3
Hon’ble MR.JUBTICE C.K.THAKKER mnd.J‘(
MR-JUSTICE A-M.KAPADIA v’ i
nwwu;w::mm..Az;;uwxzmamzzmmumulau\awum.-wuzummwnmwmum'-u'.uuulmmuwwwwmmmwwnmwn&wmwumu
I Whether Reporters ol Local Papers may be allowed %
to see the judgements? Q‘L> ‘
2 Te be referved to the Reparter or not?
3s whether Their Lordships wish to see the fair copy
of the judyesent?
L
4. Whether this case involves a substantial question
of law «s to the interpretation of the Conslitution
of India, 1958 of any Order sade thereunder? lp
5. Whether it is to be circulated to the Civil Judge?
"y

FATESINH BALVANTS INH ‘
Versus vd
UNTON OF INDIA )

e e W vy S S A e b2t S e e S8 S et St S o S W O S S S P St S S B 4204 oo S0 S e S o e

e R ——

Appearance:
MR FH FATHAK for Fetitioners
MR CPFOJaDAY FOR MR JC SHETH for Respondents

CORAM & _MHJUSTICE Gk« THAKKER and

MRJUSTICE AM.EAFADIA e

Date of decision: 13/1@/98 :

ORAL JUDBEMENT (Fuy oK. Thakker, d-): "
Rule. Mr. C.F. Jadav for Mr. J.C. Sheth appears  and
waives service of rule. In the facts and circumstances
of the case, lha md%tu? is taken up for final hearing gu

today .

This petition is filed for an appropriate wiit, direction
or arder quaﬁh1ng and setting aside an order passed by
Central Administrative Tribunal, Ahmedabad in 0A No. 419
of 1989  and also in FHeview Application Ne.27 of 1998, lB

being illegal, arbitrary and unlawful and by declaring
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NATIONAL INFORMATICS CENTRE
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CA/TB91/1998  Judgement dated 13/10/%: P ) '

that the petitioners are entitled to travelling allowance

k,
ﬁgd by divecting respondent auvthorities to pay the same

with 104 intwirest.

// The  cCase of petitione: s was that they ware employes of

Railway Administration. They were transferred to various
places. Acuurdiﬁg to them, said transfer was not at the
reguest  of potitioners and hence they were entitled to
transfer al lowance. For  this purpose, reliance was
placed on Kole 1648 of the Indian Kallwiay Ewslab ) twhment

Code.

The Tribunal, no doubt, considered the provisions of Rule
1642.  But the grievance of the petitioners is that only
sub~vule (1) of Kule 1647 was considered by the Tribunal
which states that travelling allowance shall not be drawn
1t the transfer is at the request of the emplpyee- 1t
was  submitted that the transfer was not made at the
request of the petitioners and in none of the orders it
was mentioned that transfer was at the request of the
employees.  Hence, not sub-rule (1) but sub-rule (2) of
Rule 1642 would  apply. The Tribunal, contended the
learned counsel tor petitioners, did not consider the
provisions of  sub-rule  (2)  and decided  the mat ter
considering sub-yule (1) anly. Hence, @ Rewview
Applicaticon was filed but it also met with the same fate.
The Tribunal rejected the same observing that no error of
law  apparent on  the fare of record can be said to have

been committed.
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In the facts and circucstances of the cese, in Qur\

v

CA/TR91/1998 dudgesent dated 13/18/98 3

‘opinion, the polint requires consideration. The petition

iw, therefore, allowed by quashing and setting wwide the

orders passed by the Tribunal in.0A No.419 of 1989 and

S SO

Review Application No.87 ot 1998 and remanding the matter
I, 4

to the Tribunal to decide the same after consideyving the

provisions of Rule 1648 as a whole. The petition is
accordingly allowed to the above extent. In the facts
and circumstances, oo orcer as to coste 7"‘

Bince the question pertains to travelling allowance only,
the  1Toibunal 1w directed tu decide the 0 @i o
expeditiously as possible, preferably within three months

-_—
from the date of receipt of the writ.

(karan)

BY ORDER OF THE COURY
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pe ’ CAT/J/18
CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH
O.ANO. 419/1°€9
T.A. NO.
DATE OF DECISION 1199
Mr, Fatesing Balvantsing efuewn Petitioner
'
Mr, P.,H.,Pathak Advocate for the Petitioner [s!
Versus
Union of India & Ors, Respondent
Mr, N.S. Shevde Advocate for the Respondent s
CORAM
ol
The Hon'ble Mr. Mr, V., Ramakrishnan s Vice Chairman
The Hon'ble Mr. Mr., P.C., Kannan : Member { J )
JUDGMENT

1, Whether Reporters of Local papers may be allowed to see the Judgment ¢

s 7

2, To be referred to the Reporter or not ?

g, Whether the,sirﬂ:erdships wish to see the fair copy of the Judgment ?

NY

4, Whether it needs to be circulated to other Benches of the Tribunal 2 |
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1. Fatesinh Balvantsinh
2. Mansukh Makandas
3. Kuka Hani

At Post Bhatia

Taluka Kalyanpura

Dist : Jamnagar.

(Advocate : Mr. P.H. Pathak)

Versus

Union of India

Notice to be served through
The General Manager.

W. Rly., Churchgate,
Mumbeai.

Divisional Railway Manager (WR)
Koti Compound,
Rajkot.3.

Deputy Chief Engineer (WR)
Railway Station,
Ahmedabad.

(Advocate : Mr. N.S. Shevde)

Per Hon’ble Shri. P.C. Kannan :

JUDGEMENT
0O.A 419 of 1989

Member (J).

--- Applicant ---

--- Respondents ---

Date : %] o A7




This O.A which was disposed of by our judgement dated 27.07.98, was

“3-

remanded by the order of the Hon’ble High Court dated 13.10.98 with a
view to decide it after considering the provisions of Rule-1642 as a whole.
2. The observation of the High Court reads as follows :-

“ The case of petitioners was that they were
employees of Railway Administration. They
were transferred to various places. According to
them, said transfer was not at the request of
petitioners and hence they were entitled to
transfer allowance. For this purpose, reliance
was placed on Rule-1642 of the Indian Railway
Establishment Code.

The Tribunal, no doubt, considered the
provisions of Rule-1642. But the grievance of the
petitioners is that only sub-rule (1) of Rule-1642
was considered by the Tribunal which states that
travelling allowance shall not be drawn if the
transfer is at the request of the employee. It was
submitted that the transfer was not made at the
request of the petitioners and in none of the
orders it was mentioned that transfer was at the
request of the employvees. Hence, not sub-rule (1)
but sub-rule (2) of Rule-1642 would apply. The
Tribunal, contended the learned counsel for
petitioners, did not consider the provisions of
sub-rule (2) and decided the matter considering
sub-rule (1) only. Hence, a Review Application
was filed but it also met with the same fate. The
Tribunal rejected the same observing that no
error of law apparent on the face of record can
be said to have been committed.

In the facts and circumstances of the case, in
our opinion, the point requires consideration.
The petition is, therefore, allowed by quashing
and setting aside the orders passed by the
Tribunal in O.A No. 419 of 1989 and Review
Application No. 27 of 1998 and remanding the
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matter to the Tribunal to decide the same after
considering the provisions of the Rule-1642 as a
whole. The petition is accordingly allowed to the
above extent. In the facts and circumstances, no
order as to costs.”

3. In the light of the above directions of the High Court, the matter was

heard on 04.01.99, 18.01.99, 15.02.99, 19.03.99 and 02.07.99.

4. The applicants have filed the above O.A under Section 19 of the

Administrative Tribunals Act and claimed the following reliefs :-

A

B)

©

That your Lordship be pleased to declare
the inaction on the part of the respondent
No.2 non-allowing the applicants to
resume their duties and / or non-giving
the posting orders to the applicants as
arbitrary, illegal and inoperative in law.

Be pleased to direct the respondents to
regularise the services of the applicants
and to give them benefits of temporary
status etc., as per the directions of the
Hon’ble Supreme Court in Indrapal’s
case.

Be pleased to declare that the petitioners
are entitled to get the transfer allowance
and joining time etc., for their transfer as
mentioned in the petition and be pleased
to direct the respondents to pay the
arrears of the same to the applicants with
12% interest.”

5. The case of the applicant is that they were working as casual labours

under the respondents as Artisan staff over five years. The grievance of
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the applicants is on the unfair approach towards them and that they were
tossed from place to place without offering them the wages and allowances
payable under the provisions of Railway Establishment Manual. That within
one month the applicants were shunted from Bhavnagar to Jamnagar and
Rajkot to Ahmedabad and Bhavnagar about more than six times. They were
also not paid their salary for the said period.

6. The applicants no. 1 and 2 initially joined at Jamnagar and the
applicant no. 3 joined at Viramgam. In October’86, the applicants 1 and 2
were transferred from Jamnagar to Ajmer. At that time, the applicants 1 and
2 were informed that their transfer to Ajmer was only for a temporary period
and after a short period, they will be repatriated to their parent division, i.e.
Rajkot division. However, the applicants were continued in the Ajmer
division upto 11.01.1989. By order dated 11.01.1999 (Annexure A), the
applicants were directed to report to the Divisional Engineer, Bhavnagar.
The Divisional Engineer vide letter dated 17.01.1989 (Annexure A-1)
transferred the applicants 1 and 2 to the Assistant Engineer, Junagadh
(Annexure A-1). The applicants 1 and 2 continued to work under Assistant
Engineer, Junagadh upto 06.09.1989 and thereafier they were transferred to
respondent no.2 (iSRM, Rajkot) (Annexure A-2). The DRM Rajkot in turn
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directed the applicants to work under DRM, Bhavnagar on the ground that
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they cannot be accommodated. Thereafter DRM, Bhavnagar by letter dated
11.09.1989 (Annexure A-IV) transferred the applicants to the XEN,
Jamnagar for their engagement. Thus the applicants were tossed up. In the
facts and circumstances, the applicants filed the above O.A secking a
direction that respondent no.2 should allow the applicants to resume duty
and also give them the benefit of temporary status regularisation etc., as per
the scheme. The applicants also prayed for the grant of transfer allowances
for each transfer as mentioned in the O.A.

7. The respondents in their reply stated that the applicants being casual
labourers, have to be utilised as per the exigencies of services in the
Railways. The applicants were directed to work wherever the services are
required and therefore, it cannot be said that they were tossed from place to
place. The casual labourers, are not entitled to ask any posting order and
they have to utilise all available work and therefore, the question of their
posting to a particular place does not arise. The respondents further stated
that the applicants along with thousands of other casual labourers were
engaged by the Construction Organisation which is a separate unit. The

Construction Division of W. Rly., works in all the eight divisions of the W.




ikl Louong oii no weeavedd MG wbaw diow of etassilqqe odi batoonb

botsh ia8tol vd sgenzedd MU wiissndT  beisbomimodos od 1onnss 7ot
AT ot ob ainsuilgge odt bonstemsy (VI-2A swmoeunh) ©301.20.11
silt 0l .qu bezeot s1ew elnsailqas ot audT ioomegsgns iods 1ot 'zsgnrlrﬁsi.
6 ounidooz A O svods odi belii amsulgqe odt 2eonslzmuono bre closi
Ak sicuest o atasadqgs ot wolle bluode Son invbnogest 1ot noiisenh
o 76 ote noitseisluge cutete retoqmst o jitensd o merll 5713 oele bns
esongaolls wlensit 1o sy ot w0t bossiq ocde etusoilgas od T smordoz oli

A O i ai banotnam 2s 1912061 289 10
lsueso onisd <iosotiage ol 1ed beiste vlger vierdi ni atnsbrogeor wd 1
ol ;i zooir9e 10 zotonegive odi 19q 28 beailin od of sved zisnuodel
o18 2suirge ol vovsrsdw ow ot boteenb sew ansailqqe oA T crewlindl
o1 soslo mott boreot swow 7ol 1edi biez od jonneo it soloeill bas bowipo
bus 1obio amiteoq vuc 426 of belins tog 918 eivwodsl lsuees odT w05l
tiodt o notteowp ol sotsrad bne dowr oldslieve lls veiltin of 9red vodi
boiieiz 1edhnt 21nshooagen 501 avre ton 290b soslg 11?’.‘}(:*’!”!‘:‘; £ O znzon

g5 comods! leuess 1odo o zboseody diry gnols zinsoilags ol Jsids

i1 g slsmqee 8 2t Hukilv podseinng™ ) aonotzis J oY s bogngny
£ { i i, PR PO o | e JCT ) 1 il . - (j' i3 s r
i 1o enosaa it Iiis ol 1y T 24704 1 W 10 poiet Ol NGH RO




—-_f—
<>
T

Rly., and therefore, the applicants cannot claim that they were from Rajkot
division. In the facts and circumstances, the applicants were shifted from
place to place where work is available. So far as the seniority of the
applicant is concerned, the same were maintained as per the rules. The
Railway authorities on completion of the V.O.P. project for which the
applicants were originally engaged, had decided not to engage any fresh
casual labourers and to fill-up the class-IV vacancies from the existing and
serving casual labourers including project casual labours. Since the

s Construction unit was treated as a separate unit from the divisional set-up, it
was decided that those casual labourers engaged by the Construction unit
within the geographical jurisdiction of the division, will be absorbed in those
divisions. In the facts and circumstances, it was stated that the project casual
labourers are being engaged against available vacancies and were

regularised in terms of the scheme formulated for the purpose.

8. We have heard Mr Pathak, counsel, for the applicant and Shri.

Shevde, counsel for the respondents.

»
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he submits that no reasons were given, and therefore, the present transfers
should be treated as transfer in the public interest. As far as the Railway
Board’s circular dated 16.04.92 is concerned, he submits that this circular
would not apply to the applicants’ transfer which was made in 1989. He
further submitted that when the rules required reasons to be given and such
reasons were not given at the time of transfer, the same cannot be made good
in the reply statement. In the facts and circumstances, he submits that the
applicants are entitled to claim transfer allowance in terms of Rule-1642.

Shri. Shevde, counsel for the respondents, produced a copy of the railway
Baord’s letter dated 16.09.1992 addressed to the General Manager of the

Railways with regard to payment of transfer allowance to casual labours.
The relevant portion of the letter reads as follows :-

“3. Keeping in view the provisions of para-
2001 of IREM of VolII (revised edition) 1990.
Ministry of Railways desire to clarify the

position in regard to payment of TA/DA to
casual labour, as under :-

(1)  Casual Labour are not ordinarily
liable to transfer. However, in
accordance with the directions given by
Supreme Court in the case of Inderpal
Yadev Vs. U.O.L, the seniority of the
Project Casual Labour is to be
maintained division-wise/Category-wise
for purpose of engagement /discharge/re-
engagement. This direction thus casts an
obligations on the Railways to shift such
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casual labours from one place (where the
work ceases to exists) to another place
(where the work is available within the
Division). This shifting from one place to
another within the divisional seniority
unit is now permissible in accordance
with Para-2001 (I) of IREM revised
edition.

(2) Casual labours are not entitled to
transfer and packing allowance the
same is admissible only to regular staff in
the event of their transfer.

(3) Whereever Casual labour is thus
shifted to facilitate them to move from
one location to another they may be
provided with free travel facility by way
of a Second class pass for self and family
to the place of posting and daily
allowance for the periods of journey.
They are not entitied to any daily
allowance for the periods spent at the new
place of posting as their headquarters
stand automatically shifted from old place
to the new place of working, not to any
other benefits of Travelling Allowance.

(4) This issues with the concurrence of
Finance Directorate of the Ministry of
Railways.”

In the light of the above clarification of the Railway Board, which

dealt with the provisions of Chapter-20 & 25 of the IREM, Shri. Shevde

submitted that casual labour cannot be regarded as a regular Railway

employee. He submitted that the facts of the present case clearly show that

in terms of the directions of the Hon’ble Supreme Court in the

case of Inderpal Yadev Vs. U.Q.L , the Railways are bound to shift the

v
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casual labour from one place to another so that they may be engaged

=10

whereever work is available, eventhough the shifting of casual labour from
one place to another are not normally permitted under Para-2001 of IREM.
He also contended that the Rule-1642 of the Establishment Code provides
that transferring allowance shall be drawn only when a regularly appointed
railway servant is transferred in public interest. In any event, he submitted
that the present case clearly show that the applicants were shifted from one
place to another place where the work ceases to exist to another place where
the work may be available and therefore, there was no public interest
involved and that the applicants are not entitled to any Transfer Allowance.
He further submitted that even though the Railway Board’s letter dated
16.04.92 and would have prospective effect only and may not apply in the
case of applicants, as the same was issued in April’92, he urged that we have
to keep in view the background in which the letter was issued and also the
factual position with regard to the need for shifting of the casual labours
from one place to another so that they may not be discharged on account of
want of work in the place in which they were earlier engaged.

11. 'We have carefully considered the suﬁmissions of both the counsel and

examined the pleadings. Rule 1642 of IREM deals with admissibility of
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transfer travelling allowance / facility in respect of Railway servants. The

o

definition of Railway servant in the Code excludes casual labourer. Para-
2005 of IREM (Vol . II) provides that casual labourers with temporary status
are entitled for rights and benefits admissible to temporary railway servants
as laid down in Chapter XXIII of the Manual (This is now Chapter XV of
IREM 1989 Edition). In this Chapter, a temporary railway servant has been
defined to exclude casual labourer including casual labourers with temporary
status (Para-1501 (1). However, by virtue of para-2005, the benefits as
available to a temporary railway servant will be admissible to a casual
labourer with temporary status. Para-1504 says that in respect of
compensatory allowance a temporary servant shall be entitled to the same
scale as may be admissible to a permanent railway servant placed in similar
circumstances. Compensatory allowance as defined specifically includes
travelling allowance.

In the Code Chapter — 16 deals with Travelling Allowance Rules and
Section-IX of this Code refers to Transfer Travelling Allowance and this
Section contains Rules, 1642 and 1643. In this Section, Rule-1643 — VII

deals with admissibility of transfer grant and packing allowance.
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From the above narration, it would be seen that casual labourers with
temporary status will also come within the provisions of Rule-1642 and
1643 unless the operation is excluded by an order. While there is an order
which denies admissibility of transfer and packing allowance, the same has
been issued by the Railway Administration on 16.04.1992. This order dated
16.04.1992 has only prospective effect only and may not be applicable to the

present O.A.
Rule-1642 of the Code reads as follows :-

“ 1642. (1) Travelling allowance shall not be
drawn under the following rules by railway
servant on transfer from one station to another
un he erred blic

j_gmgy Atramferathisovm reqnestslnll not
be treated as a transfer in public interest unless
the authority sanctioning the transfer for special
reasons, which should be recorded, otherwise

directs. (emphasis supplied)

(2) When a railway servant is transferred
otherwise than in public interest, a copy of the
order of transfer shall be sent to the Accounts
Officer who will be his disbursing officer after
such transfer with an endorsement stating the
reasons for the transfer. In the absence of such
endorsement, the Accounts Officer shall assume
that the transfer is in public interest.

NOTE : - In the case of non-gazetted railway
servants, a certificate from the Head of the office
may be accepted in lieu of the orders prescribed
in this sub-rule.
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¢3) The railway servant in transit from one post to
another, ranks in the grade or class in which his
tenure of the lower of the two posts would place
him.

NOTE :- In partial relaxation of the above
rule, when a subordinate railway servant travels
to another station to officiate in a post in the
superior or lower gazetted service or on revision
after officiating in such a post, he may, at the
discretion of the General Manager be granted
transfer passes (for himself as well as for his

family, dependant relatives if travelling with him
and kit) of the class admissible in the higher

post.

(4) A railway servant shall not be entitled to any
travelling allowance, if no change of residence is
involved on his transfer.”

Sub-rule (1) of Rule-1642 clearly mandates that the transfer allowance
shall not be drawn when the railway servant is not transferred in public
interest and also not entitled to draw pay during period occupied by the
journey. Sub-rule (2) provides that in case the transfer was not in public
interest, a copy of the order shall be sent to the Accounts Officer. In the
absence of such endorsement, it is also provided under sub-rule (2) that
“ Accounts officer shall assume that the transfer is in public interest.”

12. The question for consideration is whether a transfer can be
conclusively presumed to be in public interest on the ground that there was
no endorsement in the order of transfer. Mr. Pathak, counsel for the

applicant contends that when no reasons were given for the transfer and the
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order not endorsed to the Accounts Officer concerned it should be
conclusively assumed that the transfer waéfin public interest. In our opinion,
sub-rule (2) only provides for certain matters of procedure for the purpose of
determining the question whether the transfer was in public interest or not.
The reading of sub-rule (1) and (2) together would clearly indicate that
transfer allowance shall not be granted when the transfer was not in public
interest and not entitled to pay during the period occupied by the journey. In
P terms of sub-rule (2), where the transfer was not in public interest, a copy
should be marked to the Accounts Officer and in its absence, it can be
assumed that the transfer was in public interest. In our considered view,
sub-rule (1) of Rule — 1642 is a substantive provision and the mle of
assumption under sub-rule (2) is a rebuttable assumption. If the conditions
prescribed under sub-rule (1) is not satisfied, a railway servant is not entitled
to claim transfer allowance even though such transfer order is not endorsed
4 to the Accounts Officer.
13. In the present case, the applicants have not been paid salary during the
period when they were tossed up between different places including the

period occupied by journey. Perusal of the correspondence (Annexure A-1

to A-11 of the O.A) show that the applicants were directed to report to




|

S 3
od bluodz 1i bomeosnos 19980 2nwoss/ ot o1 beewobas ton 19hio
JI0IMGO Wo ol teurotni oildug ni esw 1stensat o) i botneas slovizul oo
1o seoqury 5l 101 91bssorg 1o 219M8m mstres 101 zobivomg /o () shyi-dite
fort 10 Jeswotai atlduq ai esw 15taas1 o403 15dsod aotizoup o guinimnstst
Isti sdssibin 7hiests bluow otegor (Z) bus (1) sin-dus o ginbesr odT
alduq ni Yo 28w 15t2081t o1 nodw botasag sd ton ledz sonswolls 19tengt
b rsmmusof sidt #d bsiqugeo bomaq ot wiitb veq of beltitns 1on bas t291sim
‘103 & Jesrolm wlduq w jon esw 15lemst st sy £} slir-duz 1o e A
ol nes W sanoade 2t m bae 19910 2auosaA ot o1 balwm ed bluode
/7917 bsobienos woe al  es19im oilducy ri znvr 15tens od: 15l bommees
1o ol odi bne noicivorg svitastedue g i Skol - ol 1o (1) slp-dise
evotibaos oy i songimuzee sldeiindsy s 21 (€) olirr-dis. Whi aolgme. ;
Loliing Joi 21 tak10e rsulisy & boileitsz o e1 (1) sl e 1obii bodrosyig
Lom10ba9 o 2t 1o wilenen doye Aguods tovs suaswolls 15tansit misls of
199100 2o/, odi o L3
ot eorwb slee bisq nsed 1on svid amsoiaqgs oilt 9265 Inveowg ol vt F |
i1 gaibulom 29uslq tuorsftib naswted qu bozeot o1ou ot nodw boraxg
-2 swwzanndy ) soasbnog2eomios st 1o iezirsd romuol vd borgusoo boireg

0 Noqet ot botusib s1om cingoiine 6ot 3adi vode (£ O o g L= ot
] 19




a5t B B
various divisions for the purpose of their engagement as a casual labour.

For example; the letter dated 17.01.1989 from Divisional Office,

Bhavanagar to the AEN, - BTD-JND (Anexure A-I) reads as follows:-

“Sub :- Absorption of surplus VOP Casual
Labourers — Engg., Dept,, :-

Ref :- PWI (C) FL's Letter no. PWI (C)
FL/C/Sol/1 dtd 18.01.1989 and dy.
CE/AID’s letter no. AIVE/615/1 dtd.
11.01.1989 -

The following labours directed to you to

A utilising them on CTR work. Sr. No.1 to be for
Jalia Road for PWI/BNH AEN/BTD Sr. No.40 to
51 for PWI/JND AEN/JND.

AEN/ JND

48. Fatehsingh Balwantsingh - B/Smith
49. Mansukh Makandas — Carpenter

Resumption date at yours may be advised to
this office without fail.

Sd/-
For Sr. DEN (E) BVP.”

¥ 14. The letter dated 28.09.1989 from DPO Bhavnagar to DPO Rakjot
(as at Annexure A-11) also show that the applicants were treated as surplus
and the Dy. C.E. (C) West was requested to accommodate them at Rajkot or
elsewhere where vacancy exists in Construction Department. It was also

clearly written that the applicants were belong to seniority list of Rajkot
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Division and in terms of the scheme and instruction, it is the Rajkot division
which should take action either to engage them or terminate their services
after complying with law and instructions. The relevant portion of this letter

reads as follows :-

“As desired vide your letter quoted above
following three casual labours were directed to
XEN (C) JAM vide this office letter No. even dtd.
11.09.1989, but returned back because that office

" has since been closed.

(1) Shri. Fatehsingh Balvantsingh,
B/Smith who was originally engaged
by IOW (C) JAM vide Sr. No. 12 of
RJT Division seniority list.

(2) Shri. Mansukh Magandas, CPT,
originally engaged by IOW (O)
KNIS vide Sr. No.19 of RJT Div.
Seniority list.

(3) Shri. Kuka Hari, Khalasi.

Subsequently, vide this office letter No.
even dtd. 18.09.1989 Dy. CE (C) (West)
ADI was requested to take suitable action
to accommodate them at RJT or elsewhere
where vacancy exist in Construction
Department. A copy of the said letter has
also been duplicated to your office.

In this connection, Dy. CE(C) West-
A’bad vide his confidential letter
No.E/615/1/ADI dtd. 20.09.1989 (Copy
enclosed for ready reference) has advised
this office that the only alternative left is
to terminate their services after complying

with provisions of L.D. Act.

It is again pointed out that these
labours belong to seniority list of your
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division and in terms of instructions issued
vide H.Q. offfice letter No.E (R & T) 615/0
(L) dtd. 26.02.1989 further action as
necessary has to be initiated by your
office.”

15.  In the light of the above, it would seen that the applicant were tossed
from place to place only with a view to find them some work. When the
DPO, Bhavnagar Para was unable to find work for the applicants, he
requested Rajkot, DPO either to engage them or terminate their services as

& the applicants were borne on their list. The applicants would have faced
retrenchment if they were not re-engaged by one of the divisions. From the
pleadings, it would seen that the applicants have not been granted temporary
status at the relevant time. We are not aware whether they have been
conferred with the temporary status subsequently. In any case, they could
not be treated with more advantageous position as compared with the
persons conferred with temporary status.

e 16. It is argued that in terms of Rule-1642 (1), of transfer other than

request transfer should be regarded as transfer in public interest. The sub-

rule (1) reads as follows:-

“1642 (1) Travelling allowance shall not be
drawn under the following rules by railway
servant on transfer from one station to another
un he is ferred in_public rest and is
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entitled to during the period occupied by the
journey. A transfer at his own request shall not
be treated as a transfer in public interest unless
the authority sanctioning the transfer for special
reasons, which should be recorded, otherwise
directs. (emphasis supplied)”

The“:above sub-rule specifically bars request transfer from the purview
of public interest. However, it does not mean all other movements should
automatically be regarded as in public interest. We fuftherefore do not
agree with this contention.  Admittedly, the applicants being casual labour
were not paid during the period occupied by their journey. If the applicants

po - 2
wereLre-engaged at the other end, they would have faced with the possibility
of retrenchment, Fhus the applicants did not satisfy the conditions prescribed
under sub-rule (1) to make them eligible to the grant of transfer allowance.

This would be the position, if the applicants had been conferred with the

temporary status. In our considered view, the re-location of the applicants in

this case cannot be regarded as a transfer in public interest in terms of sub-
rule (1). Even though, such transfer order had not been endorsed to the
Accounts Officer as required under sub-rule (2; ﬁ hold that the failure to

endorse such orders cannot by itself would make their re-location in public

interest.

A
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16.  The O.A therefore, fails and accordingly dismissed. No costs.
L
. hi\@.ulu. Q_—\L [/;*ﬁ’?": - ,-/f%/}{\ 39 >
(P.C. Kannan) (V. Ramakrishnan)

Vice Chairman
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ANNEXU RE -1I

_____ LIST OF RESTRICTED HOLIDAYS FOR - 1995 R B
- L R - T Date _ _ _saka _ DAY _OF WEEK
i. NEW YWARLS DAY JAN.1  paUS& 11, 195 SUNDAY
2. GURUGOBIND SINGHAII'S JAN:3  paUoa 18 SUNDAY

BIRTHADAY
3. MAKARS AWKXANT T JaNdld  paUSa SATURDAY
% PONGAL JAN.14 | puaUsSa 2 FATU RDAY
5. VASANT PANCHIMI FuB.4 / MuGda 15 SATURDAY
6. QIRJ RAVI DAS'S B.DAY  FubB.®¥  MuGHA 26 WEDNESDAY
7. JAMAT-UL-V IDA FEB.24  PHALGIN 5 FRIDAY
e MAHARISHI Dé fANAND FrB.24 PHALGIN 5 FRIDAY
, SARASWATI JAYANTI / '
> HOLI (HOLIK& DEHNA) MAR.16 pHALGUN 25 / THIRSDAY
/ /
10, CHATIRA SUKLADI/GUDI /APR.1 CHAITRA 1}/ SHTU DAY
PADAV A/U GAL T/ HuT IC HAND/
11.  RaAM NAVMI / &PR.9  CHAITRA A9 SUNDAY
12, VaISAwHI / aPR.14  cCramey 24 FRIDAY
13, MESHDI / APR.14 caAméA 24 FRIUAY
14, VI V4 APR.13  CHAYTRaZ 25 SATURDAY
15.  VAISAKHADI/BAHAG BIHU  &APR.13 CHAITRA 25 SHTURDAY
16, RATH YATRA JUN.3D  xszpna 9 FRIDAY

A 17. RAKSHA BAND AN AUG10 / SHRAVAN 19 T I RSDAY
13.  PaRSHE-NEW ALAR 4UG.23 BHADRA 1 WEDWE SDAY
19 GhNto H CHATURTHI/ AUG,29  BHADRA 7 THIBSDAY

V INAYAR CHATURTHI /
20, ONAM b;zp.’) BrkDrA 16 TAIRBDAY
2le DUSHE:ARA (MhHA ASHTAMI) OCT.1  ASVIN O SUNDAY
22 DUSSmHA (MaHAa NAVMI) / CT.2  ASVIN 10 MONDAY
235 ,_,,/m,ﬁmusnl VaLiIKI'S AT.8  ASVIN 16 SUNDAY
" BIRTDLY ,
24,  DEEPAVALI (b.INDIA// 0C'De23 . KiRTIK 1 MONDAY
NARAKARS CHaTURDAS I
25, - GWARDHLN PUJTA UCT.24 Ka&RTIK 2 TULSDAY
26, BHAI DUJ OCT.25 KARTIK 3 WEDNESDALY
N 27«  GIRUTEG Bnty NU7.26  KGRU 16 SUNDAY
MERTYROOM FAY
o, HésZ RAT H81's B.DAY DEC.&  4GRU 15 WLDNLSDAY
29.  GQIRU GOBIND SINGATI'S  DEC.28 PAUSH 7 THURSDAY

BIRTHDAY

-......———_———-——-—————-_-——-—-c_
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fF TESINH BALVANTSINH
Varsus
UNTON FoIn
Appearance.
MR PH PATHAK TOr sTIL1On:

The only gquestion whict has aurfaced 1N

before us 1s as to wt 3ther the claim of

@
e
I
\
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i
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-

for the benefits of tri.é

has been denied by the entral Administrs

is justified or not. For that, ruig 10=
Raijlway Establishment »r nual camae Lo De
s@rvice. Since the taspondent Oy
concede to the cliim, t 2 petiTicner

the Tribunal and th Tritunal i 1)
application tool o Bar @ view tha
not entitlied to t he \ne  as P f - a
there in the case F th: petitionels A

shifting to acconmod ite “he casual Tabours

avoid the process ¢ v ret-enchment and, 1

was no public r pc also. Against

petitioners came wfore thh Sourt

Civil Applicatioi lc.7291/9 11y whid

directed the I'ribunal t consider a1
meri1Ls ‘L,Il.' eadbar Wl Faoid §Laf0 4

Therefore, this second r dgnd of it baand
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SCA 84201999 Order dateg 2710719~ *;;a
: §
Upon the matter being remanded, the Tribuca’® avter heviy: O~
\ | o\
heard the parties and B in iag § 5 F i A
) S / g

“ ecircumstances as dire “ed by this Court  ar:iy

evaluated the marit of the clatm orf transfer a owance

and the Tribunal rea wed Lo the coin dusion  th T
petitioners are not entitled to transfer allowance as the ng
respondent authority 1in a benevolent acsture hel od tne
petftioners to have t e casual labour: work e =0 in ?
another Division with 4 view to see that there may N0t bs
retrenchment. This “inding of fact recorded Oy Lhe
authority below, 1in ou: opinion, does not warrant any
interference as it radiates an imprint of truth :om the «ﬁii
factual touchstone.
Learned advocate Mr Pathak appearing for the peti. onsrsg
has placed reliance oHn  the following deciciong f

N

Hon'ble Supreme ¢ .urt:

1. Mohinder S::gh 11 ¥, The Chiief S AT

Commissioner, AIF 1978 C 851,

2 Indrapal Yacdoav, 19.5(2) SCC 136.

=L 3
|~
L

In our considered opinion, the proposition o© law
propounded and enunciated in the aforesaid decision. has
not at all attracted “o the facts of the present tase. ) .
The interpretation of rule 1642 made b} the respondent

authority in the factuval s.enario «marging 100 the

present case could n&a be Gald to  be Lty juist OF
unreasonable requit ing  cut interference. Noedle 3 to
reiterate that tihs Jurisdicticnal  Swaepd O i LT
exarcising powers un: . ar Aarticie B LR

& '3




