h !
’ ‘
Yo
IRl

IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH

O.A.No. /410/89

T.A. No.
DATE OF DECISION September 1, 1993.
Shri B.B.Kansara Petitioner
- shri K.M.Thakkar Advocate for the Petitioner(s)
‘Y Versus
Union of India & others Respondent
shri akil Kureshi Advocate for the Respondent(s)
CORAM :
The Hon’ble Mr. R.C.Bhatt : Judicial Member
The Hon’ble Mr. 4,R.Kolhatkar : Administrative Member,

1. Whether Reporters of local papers may be allowed to see the Judgement ¢ L

2. To be referred to the Reporter or not ? X

3. Whether their Lordships wish to see the fair copy of the Judgement ¢ %<

4, Whether it needs to be circulated to other Benches of the Tribunal ? %




Shri B.B.Kansara,
23/A, Harayan Estate,
Broach-392 001 « dApplicant

Advocate MreKeMeThakkar

versus

l. Union of India, notice to be served through
The Under-Secretary to the Govt. of India,
Ministry of Finance, Revenue Department,
North Block,

New Delhi,

2. The Secreta ry, Union . Public Service
Comuission, New Delhi-~110 0011.

3e The Collector of Central Excise and
Customs, Central Excise Buildingy
Race Course Circle,
Baroda.

4, The Assistant Collector of Central
Excise, Division-II, Jivabhai Mansion,

Ashram Road,Ahnedabade. e e e RESPONdents.
Advocate Mre.Akil Kureshi

ORAL  JUDGEMLNT

‘3.&0/410/87
Date : 1/9/1993

Per : Hon'ble sShri k.C.Bhatt : Judicial Member,

None is present for the applicant.

Application is dismissed for default.
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( MoReKOLHATKAR ) ( ReCeBHATT )

Admne. Member Judicial Member.,
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A8 the learned ""*%"mi’;ér of
the Bench-is ot available,
the matter is adjourned
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25=T=94 Adjourmed to 4-8-1994,
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CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

2. S O |
DATE OF DECISION 'S~ S~ 94 |

Mr, B.B., Kansara
_ Petitioner

-r. v:":ol‘-- The "» e i
I : Thakkar Advocate for the Petitioner (s)

Versus
Unign of India and Others Respondent
Mr, Akil Kureshi Advocate for the Respondent (s)
CORAM
The Hon’ble Mr. K. Ramamoorthy Member (A)
The Hon’ble Mr. Dr, R,K. Saxena Member (J)
JUDGMENT

1. Whether Reporters of Local papers may be allowed to see the Judgment ? hy ]
2. To be referred to the Reporter or not ? s
3. Whether their Lordships wish to see the fair copy of the Judgment ? i o

4. Whether it needs to be circulated to other Benches of the Tribunal ?




Shri B.E.Kansara
23/A Narayan Estate

Brecach 392 001 Applicant,
Advocate Mr, K.lM. Thakkar

Versus

l. Union of India(notice to be

served through the Under Secretary

to the Gowernment of India, Ministry of
finance, Revenue Dept., North Block,

New Delhi

The Secretary Unicn &ublic Service
Commission, New Delhi

3. The Collector of Central Excise and
~ustoms, Central Excise Eldg, Race Course
Circle Barcda,
4, The Assistant Collector of Central Excise
Divésion II, Jivabhai Mansion, Ashram Raod,
Ahmedakad, Respondents,
Advocate Mr, Akil Kareshi
FUDGMENT
In Date: (- &
OQ&"‘AQ 410/1989
Fer Hon'ble Bre R.X. Saxena Member (J)

The applicant has approaahed this Tribunal by

" QY

way of this application challenging the order of withholding Death-

cum~retirement Gratuity and entire monthly Pension of Shri BE.B.

..3..

Kansara,




Superintendent, Grade 'B' (retired) passed by the Président
on 26-12-1988,—Annexure A, Besides,the applicant has also
Challenged the vires of Rule 9 of Central Civil Service

PV TV o B
(Pension) Rules 1972, & declare that the entire proceedings
initiated against the applicant right from the stage of
charge-sheet are bad in law anc illegal)aﬁéite declare that
the applicant is entitled anc eligible to receive the gratuity
together with interest at the rate od 12% per anum, anc alSOquii
;; direct the respondents to pay the tamily Pension regularly

to the applicant,

1 The factual matrix of the case is that the
applicant was working as Superintendent in the Central Excise
and Customs Department at Ahmedabad in the year 1977 to 1979¢
On 7-11-1979,the Government of India had issued order F,No,
261/19/23/78-Cxi~9~Annexure A-1l, This orcer was issued b;rthe
Under Secretary, Central Board of Excise and Customs in
ex.rcise of the powers ccnferred by the Fourth preoviso

of Rule 174 of the Central Excise Rales 1944 and in super-—
session of the orde: of Centrsl Board of Excise and Customs
F.No. 261/19/17/75-CX.8 dated 19—6-1§76.The Central Board

of Excise and Customs permitted the proper officer to grant

a licence for the manufacture of Cotton fabrics to an applicant
even if such applicant does not hold the written permission ;of
the Textile Commissioner for the installation anc working of
power—looms for the manufacture of such fabries or renew such

licence if already granted subject to the conditions;

..4..
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1. The applicaticn for grant of renewal of
ligence is received by the prcper officer on or
before the 31st December 1978, with documentary
evidence tc show that the power-loom or ower—
looms in respect of which the grant or renewal of
. licence has been cdesired,had been acguired and
. installed prior to the 7th day of August 1978.

24 The proper officer,on making such inquiry as
he may consider necessary, is satisfied about the
correctness of the declaration made by the applicant
as regards acguisition and installation that power-
loom or power—-looms,as the case may be, and, that
the applicant is not ineligible for the grant or

renewal of the licence for any other reasdng

3% The licence granted or renewed under this
order, shall be laible to be revoked, unless the
written permission of the Textile Commissioner is
obtained by the liceneeecand produced before the

proper officers by the 31st day of March 1979,

4, During the period the licence is in force
(whether granted or renewed) the license#shall be
liable to pay duty per power-loom installed by him
or on his behalf, in one or more premises, at the rate
specified in the notification of the Government of
India in the Ministry of Finance (Department of
Revenue) No., 233/77 Central Excise, dated the 15th
July 1977,a&s in force for the time being,and

Die the licensee shall comply with such further
conditions as may be imposed by the Collector of
Central Excise,

N\

N\
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On the is.uance of this Order Annexure A-l, the
applicant was appointéd proper officer to grant licence
known as L~-4 during the period from Jovember 1973 to February
1979, Fhe applicant issued number of licences of power—lOQms'
and according to respondents, these licences were issued without
conducting verification reguired under the said order and
consequently misconducted himself, The applicant was put
under suspension on 6-3-1979 which automatically came to an
end oa the date of retirement i,z, 31-7-1979 when the
applicant aCtually/retired. On his retirement,the Pension
in accordance with the Rules was paid with effect from 1-8-79
vide letter dated 28-9-1979,~Annexurs A-3, According to the
respondents provisional pension was allowed and paid to the
applicant, Besides, the ap-licant was also granted Cash

E e & e

eguivalent of 146A£eave which remained unutilised, Nothing
was heard thereafter but after two years and nine months of
the reitrement, the applicant was served with the charge-sheet
dated 24-12-1981,- Annesure A-6, It consisted of the Memo of
Charges, listx of documents, relied upon and of witnesses,
Anaexure A-7, According to the respondents, the matter remained
under investigation by Special Police Establishment (S.P.E.)
and accorcing to the provisions when an officer retires and
any action is rgguired to be taken ,the matter is referred to

the President and on his orders the charge-shest could be

served and therefore the Charge-she-t dated 24-12-1981 was

\\\ .'6..




served on the applicant, The contention of the applicant is that
when he was given pension on his reeirement, it cannot ke taken

back by the impunged order, Apart from it,the contention is also
to the eiffect that the charge-shect was served after a very

long period and the procedure which was required to be followed,
was not observed, Copies of.the documents were not supplied

g .
and theé witnesses o Panchnamas wer: neither produced by the

~department nor were summoned by the Inguiry Officer on the
request of the applicant and thus he was denied an epportunity

" to bring the material evidence on record, It is also averir=d

that the Inquiry Officer conducted the inguiry in an arbitrary
manner, The copy of the report of the Inquiry Officer was not

. Aaheck

given. Also the copy of C.B.I. report,had come to the notice

of the applicant through;;the reply of the re@spondents, ywas not
given to him and thus €hers was total denial of justice to the
applicant, The impunged order of withholding Gratuity and monthly
pension is also arbitrarily passed without hearing the applicant.
Central Civil Service (Pension) Rules, 1972 are also unfair in
asmuchas that no remedy either ogfappeal or review is provided
against the order passed under Rule 9, It is pointed out that
though the impunged orcer is passed under Rule 9 but the procedure
of inquiry and punishment followed by the Inquiry Officer and the
President is that of Rules 14 and 15 of Central Civil Services
(Classification, Control and Appeal)Rules. On this ground, the
impunged orcer has been challenged with the relief which is

already disclos=d in the beginning.

3. The respondents contested the case and the first
A

|




objection taken was about non-maintainability of the
application because the applicant has not exhausted the
remedies department?ééy available to him, The jurisdiction

a
of the Tribunal hasLbeen challenged., Besides, it is contended
cn behalf of the respondents th& the applicant was called upon
to explain the charges under Rule 9 of Central €ivil Service
(Pension) Rules served on the applicant on 1-2-1982 but the
applicant failed to reply., However, the inquiry officer and
the presenting officer were appointed and the inquiry had
started. The contention of the respondents is that the applicant
had neglected the inquiry proceedings deprieving himself of
the opportunity of defence and cross-—examination of withesses,
and in these circumstances he had waived his right to present
his case before the Inquiry Officer, Thus he is estopped from

raising any questicn or objection about the proceedings,.

4, The case of the resjpondents is that the applicant who
was made proper ocfficer to grant licences,did not followeg—the
directions anc conditions given dn the order dated 7-11-1978
(Annexure A-1). During the period from November 1978 to February
1979, the applicant had issued as many as 34 licences without
following the procedure prescribed therefor, Even the verifi-
-cations of the premises where the power-looms were installed

or the electric connections were taken,wer: not made, False

reports regarding verification were made, It was for these

..8..



reasons that the applicant was put under suspension vide

orcer cated 6=3-1979, Since the applicant reached the azge

of super-annuatien on 31-741979, he was retired and the
provisiomal pension,in accordance with the Bules,was allowed
with effect from 1-8-1979, Thus the suspension of the applicant
authomatically came to an end, As regards supply of copies,

the contention of the respondents is that the documents were
voluminous and thus their copies cauld not be supplied, It was
howevar pointed out that the documents were open to the
applicant for examination and the witnesses were open for
Ccross-examination. It is also pointed out that the applicant
had given an application dated 6-2-1982 demanding the copies

of the domaments &0 the Igquiry Officer who had allowed the
same, Thus there was no grcund of reasonable opportunity of
defence having be=n denied to him. The contention of the
respondents is also to the effect thot what number of witnesses
and which witness shall be exarin=d to prove the chargeéis

a discretion of the employer and the delinguent employee
cannot press$g for examination of a particular number or name
of witnesses, It is admitted that the applicant had given a
letter cated 21-6-1983 requosting that four witnesses be
examined but the same was rejected because it was given at

@ very late stage and by that time the regular hearing of the
inquiry was over, In support of the charges,nine witnesses were
examined,

S The respondents also averred that the Controversy

about the proceedings under Rule 9 ¢of Central Civil Service
\\

..9‘0



(Pension) Rules has been settled by the Full Bench of the Central

administrative Tribunal in the case amarjit Singh Vs, Union of India

ATR 1988 (2) CAT 637. The explanation abcut the delay in framing

the charge-sheet is given by s8ying that the case of another

Charge~-sheeted employce Shri B.C. Sharma, Inspector, was under

investigation and the detailed inquiry was necessary bafore

decision couléd be t aken, Moreover, the time was also taken by

CBI., The matter was referred to Unicn Public Service Commission
Bupplee-of tha &

and theAcopy of the report of the Commission shall mean and include

the report of the ingquiry cofficer also and no infirmity is thereby

caused in punishing the applicant,

6. It is also contended by the respondents that the
inquiry report alcng with tie report of the Unicn Public Service
Commission,was placed before the President who passed £he impunged
order of withholding the Gratuity and Pension and the saié order

suffered fr&m ne illegality or infirmity,

i { In repiy to the plea that severe ounishment was given

to a retired employee, it was urged that the punishment was justified

because the applicant who was a Government Servant,was found guilty
ML

of grave mis-conduct by not maintaining absclute integrity, devetion

to duty. The plea of the applicant that Rule 9 of Central Civil

Service (Pension) Rules was ultrayvires,is also challenged,

Be We have hearc the learned counsel Shri K.M.Thakkar for

the applicant and Shri Akil Kureshi for the resSpondents,

N , _
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9, The first point raised by the res;ondents is that
the applicant challenges an: administrative order for which
juridicticn Coes not lie with the Tribunal, The answcr of this
problem lies under secticn 14 of Administrative Tribunals Act,
1985 which lays down the jurisdicticn, powers and the authority

of the Administrative Tribunals, Clause 6 of Subwsection(1i)of
Section 14 speaks cf service matters, This expression 'service
matters® is synoymous to the expressicn " conditicns of service"
used in Articles 309 and 323-A of the Constitution., The expressicn
"conditions of service" came up for interpretaticn before the

Privy Council in the case N.,F.,W, Province Vs Suraj Narayan Anand

AIR 1949 PC 112 cnd was followed by the Supreme Court in the case

of Pradyat Kumar Vs, Chizf Justice of Calcutta, AIR 1956 SC 285.

It has been held in these cases that the expressicn'conditi.ns of
service" means all those conditicns which regulates the holéing
of post by a person right from the time of his appointment till
his retirement and even beyond it, in mattcers like pension

etc, In this way,the pensicn which ia a conditicon of service
becemes a service matter gognizance of which can be taken by the

Tribunal., We are of the view that the objectinn raised by the

respondents is not tenakle anc is rejected,

10, The next technical question raised by the respondents
is that the applicant has nct exhauseed all remedies available to
him and,therefore,the application is not maintainakle, We will have
te find out as to what remedies were availabkle to the applicant

after the order under Rule 9 of Central Civil Service (Pension)Rules

was passed, This Rule 9 gg?s not say angthing akout the remedy

N
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available to the employse against whcm the order of withhclding
the gratuity or pensicn has been passed. Rule 8 however, deals
with the _efinition of sericus crimes and mis-conduct, Sub-Rule
(5)of Rule 8 lays down that an appeal against the order under
sub-rule (1)} passed by any authority other than the President
shall lie to the President, and the Fresicent shall in consul-
-tation withh — the Unicn Pullic Service Commission, pass

such orcers on appeal as he deems fit, Here in the present
case before us,the impunged order of withholding of pensicn
and gratuity was passed by the President himself. Thus no
other Depratmental remedy was available to the applicant and,
ther=fore this cbjection that the applicant has not exhausted
remecies available to him,is not tenalble and is therefore

rejected,

11, The contentiw of the applicant is xlxmx firc,tly'
that initiation of the préceedungs and action after the

retirement,wsds bad in iaw jand secoundly, the charge ghest

is itself submitted after great delsy, By giving the;&ﬁzﬁr
chrenolagicai order of the evemty, it is pointed out that

the act of lssuance of licences is related to the pericd
November 1978 to February 1979 end the applicant had retired
on 31-7-1979. The charge-sheet dated <4=-12-1981 was served o
the @pplicant w 1-2-1982, thus there was delay of abaut
three years from the date of the alleged mis—cwnduct and less
by few months in three years fr om the date of retirement,

The delay did not cume to an end here alcne, but according

to the applicant!s couunsel regular hearing of the inquiry

D
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could be started wnly  16-:-1983 and the Mhquiry Cfficer
appears tc¢ have submitted repo:‘t on 4-10=1983 == after
abocut fwr yvears from the dacte of re tirement, The corder cf
_withhdolding ©f Gratulity and bPension was passed on 26-12-1988
after a lapse of five years of periud from tﬁe date of submi-
-sein of the re.ortc by the mquify‘ Cificer, seven years £Ir om
ché date of issuance of charge-sheet and about ten years from
the date of the retirement cf the applicant, According te the
submissicn of the leagned couunsel for the apylicant,this inord i..
~-nate ®, ilnexcusabie, arbitrary and unjustified delay renders
the entire prcceedings and resultantly te impunged ’order as

illegal, arbitrary, bad in law and ab-initic-vcid,

12, we shail take up these points wne by e, the
learned counself for the opplicant argued thet the proceedings
of withvoolcding the Gratuity and pensicn should not be started
after the retirerent, in this cmnectim,the argument is alsc
te the effect that Rule 9 Of CGntral Civil service (pensicn)
Raies/ 1972, is ultra vires, The reply to thig submissicn fr om
the side 6f the res,ondents i1s that the pensin Rules deal witht_
classas whidh 1ls separate end cistinct from those govemment
servantswho are in active service, Accourding tecthe caneention
of the learned counsel f« 'vhe respondents an act cf grave
XxAy mis-cwnduct dane at rs:hi: ¢r near the fag end of service of
the Government Seérvant,cannot be ignored end for that reason
reascnable classiticaticn of Retired Government Employees is

made cut;end tc deal with them are tramed these kensim Rules,

*e 13 .o
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According to him,these Rules in noway violate article 14.

or 21 of the constitutu_n; article 14 1s interpreted by the
omd }
ccurts,’\wald run wn the wordsg

* The state shall not deny te¢ any persin equaiity
before the law & equal protecticn of the laws
prwided that nothing herein contained shall prevent
the State fr tm making the law based an or Lnvolving
a classification found Un Lntelligible differentia
having a rational relaticn to the object scught to be

ach ieved by the Law."

Article 14 came t0 be identified with the d%?trme of
classification because the view taken was that-r‘}t";ticle fabids
discrimination and there would be no discrimno';txon where
classificaticn making a differentia fulfilis two ccndi.tlonsJ
namely that ;

1, Classificaeticn is foundea on a« intelligibie
differentia which distinguismpersons or things

that are grouped together from others left out
of the '\,.roup)-and ¢

2. that, thet differentia — has a ratienal relaticn
te the object swught Lo be achieved by the impunged
legislatiun or Executive actiwn,

In the case E.r, ROyappa Ve, State of Tamil Nadu, AfR 1974 sC
555, the supreme Cwurt gave new dinension to Article 14 and
pointed wut that, that article hac highly activist magnitude
and empodied a gaurantee against arbitrariness, Thus Article 14
dia encoapass wathin itself a ratinai class ifxcathn. which is
free from arbitrar x.nesf{.

\
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L
13, When we exem.negr the Central Civil $€ rvice (Pension)

Rules, 1972, from this angle of the interpretation of articel 14).
we find that these Rules are bssed wn reascnable classification
because they make distincticn between a grcup of theose Government
emp loyet s who are in cctive service and anotheyr ¢f that group
which consists of retirees rensiiners, The leerned counsgel
for the respandents has very richtly pointed wit that if an
employee who Ls gouing to retire within a short pericd, starts
gravely mis-conducting himsel'f, he cannct be let Cifsimp ly
because the Central Civil gervice (Classiiicaticn, Control and
Appeals) Rules, 1965, are app LiCable to the employees who are, 4
omnel ek bo apphirable 15 in a8 by g Lo e oy
in active se;:vxceh«\:?’t his vi.ew, Lt was nece :slfc:(:, totﬁ?‘w
the :gtir'ees rensioners in a s.epardt.e and distinct class e Since
after tirement,the oniy punishment wh ich cculd be awarded
is withhclding of Gratuity or pension and therefore these
Rules were framed, we duf not find them ultra-vires to the

Cconstituticn,

14, nce it L1s establiished that the Government Servants
who retireg and grave ml s-conduact is reported against them
atter their retirement, the acticn ean be taken in a prescribed
manner, Accordi.ng tothe lealned counsel fo the respmgentsj
sufficient measures have beentoken co pLctect the hasty or
un-necessary action egalnst Rx them, These mea’sureérave been

lncorporated in sub-rule(2)of Rule 9, It reads ;

™
TS \
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" Right Cf president to withlold & withdrsw pensicn,

(1) The kesident reselves tO himself the right of

withholding or withdrawing & pension cr part there of,

whether permenently or fd a specified period, and of
CLde ring recwery from a pensiwn of the whole or part of
any pecuniary &oss caused to the Government, 1if, in any
departmentel or judiciali prcceedings, the pensicner is
feand guilty of grave miscwduct or neglligence during the
pericd of his service m including service fendered upcn

fe-emplgyment atter retirement;

srovided that the unicn public service Commi ssicn

shall be consulted befde any final urcers are passeds

Froviced further that where a part of pension is
withheld Or withdrawn, the emount of such pension shalil

nct be reauced below the amount of LUpet s s1Xty per mensem,

(2) (a) The departmental prcceedings referred to in
sub-ruie (1), if instituted while the Government
se fvant was in service whether before his retire.
-ment or dur.ng his re-enmpioyment shalil after
the final retirement of Government ser vant be
deemed to be proceedings under this rule and
shall be cuntinued and concludea by the authorit;
by which they wer e comnenced in the same
manner as .f the Government servant had
continued in service g

bProvided that where the departmental
proceedings are instituted by an authority
subcrd inate to the President, that authority
shall submit a report recording its findings
t¢ the Hesident,

(b) ifhe departmental proucecdings, if not instituted
while the Gove fnment servant was in service,
whether before his retirement, or during his

re~emp LOyment, e

Q/ | ss 16,




l¢

(3) shall nct ve wnstituted cave with the sanctic

of the president,

(id) shall not ve in regpect of any event which
twk  place more than four years before
such inst.tuticn and '

(iii) shall pe cunducted by such authority ana in
such place as the president may direct and
in accordance with the proceaure agyolicable
tc departmental preceedings in which an order
of dismiss@l from service could be made in
reiation to the Government servant during his

service,

(3) No judiciad proceeaings, if pot instituted wh ile the
Government servant was L1n service, whether before his retirement
or during his re-employment, shall be instituted in respect of
8 cause oOf actitn which arcse or in respect of an event which
tcok plage, more than four years befdae such institution,

(4) In the case cf GO vernment servant who has retired
a attaining the age cof sgperannuatin or otheewise and against
whem any departmental or judicial pruceedings are instituted
cr where departmental prcceedings are cuntinued under sub=-rule (2)

@ M Ovislonal pensitn as provided in Rule 69 shall be sancticned,

(5) where the rmesident decigdes not to withhceld or w ithdraw
pension but orders :Gcovery Of pecuniar; loss frum pension, the
recovwry shalil nut brdinarily be made at a rate exceeding ae-
third of the pencion admissibie un the date of retirement of a

Government servant,

(6) Fax the purpose Of this rule, e

(8) depatmental proceedings sha.il be deemed to
be instituted un the date on wh ich the statement

of charges N\g 1ssued tc the Government servant or
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pensiconer, or i1f the Govemment servant has been
placea unuer suspension frum an earller date, on
such date; and

(b) Jjudiaal gprocesdinys shail e deemed tco be
INSTLILULEd e

(1) in the case of criminal proceedings @ the
date w which the compliant or report of
a@ police crilcer of which the pMagistrate

takes cwnilisance, is mede, and

(i) in the @ase of civil prceedings, o the
"
date the plaint is presented in the Court,

The perusal ¢f this rule mekes L1t quite clear that any
actiun under this rule can be taken wnly when the sanctia
ot the rresident is cbtained and the preceedings shall not
be taken in respect of any event wh.ich took glace more than
four years and the ginquiry shail be conducted eccord ing to
the procedure appllcable te aegartmental pLfcceedings in which
wrder of dxsm;.s_Sa.L froem service, cuuild be made, Not (ly
this the report of the Iguiry officer shalil be subject to
the scrutiny by the ygn.icn Public gervice CGmiissin and on
receipt of such advice of the Commis: «on the mesident shall

pass

113}

ach orcers as may be deemed fit., These measures do
justif.iy the absence ,ﬁf ark bitrar iness,
'\
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15, in this canection it has been averred by the
appiicant and this point was alsvu stressed during arguments

that the action is golng to be taken under rension Rules

while the procedure is going tc be adgpted under Central Civil
gervice (Clastificstion, contrel and Appeal) Rules, 1965, wWe

.do not see any illegality cherean, In certadn enactments,

it L1s seen that the Leyislature instead of piescribing a partitu-
-lar procedure under the sa.d Act itself,ad(pted the prccedure
presér ibed under ancther act, This «dptin of prccedure cf
ancther Act does not mean that the f mer act was without
procedure and suifered froum Lllegality, Similarly if pracedure
prescrib.ng majour penaities under Central Civil servié:e(clqis;;i p p I
cetion, Contrcel and Apieals) Ruies has been adgpted fcrbayfolioded

under kensiin Rules, it canncot e  argued to be illegal,

16, The learneu cwngel four the agpliicent alsc challenged

the legality of Rule 9 wn the grwnd that 1t gave pover to withe 1

~hold the Pension in whole or in part, The submission made by him
is that pension is not only paia fa Loyas serviCe rendered in
the past but als¢ by the brocad r significance m%t it is

4 SOClal welfare measure ren@ermg suclo-ecnunic justice by
providing econoulc security in the fair or life when physical
and menﬁal prowess Ls @bbing clrfes,onae ing to ageing pr ccess
and there fae we 1s reguirec tg fall back on savings,
Aécordung toe hx.m,the yen‘sx.m can be withheld when there is
mis=cinduct Or negligence and pecuniary Loss is suffered by

the Government, In the presént case, accodding tud;e appxicant,
RO pecun iary JOss has been asserted or shown ana therefae the

action under Rule 5 was T\Ot legal, Be€axre coming to any decisiwn
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n this point we woeuld be reguiced Lo go through the words

use@ under ruie 9 (1), 1t reacs

" fhe BHesidenc reserves to himself the right of
withhowding or withdrawing a pensicn or pert thereof
whether permanently « for a specified period, and of
crder inyg recovery from a pension of the whole or part
of any pecunialy io0ss Caused to the Government,,,..."

It would be seen iroum the reading of this sub-rule (1) of
Rule 9 that it is Into two parts, First part relates to the
authority of withholding or withdrawing the pension permanently
or for a specified period, rhe other part gives authority of
ocderiny recwery trim the pensiun of the yhole or part of any
pecuniary io0ss, These tweC parts dare jowned with the canjunction
“and®, ithe reading furbher makes 1t ciear that these two parts
are not dependant Wn one anothel but are indicating powvers Of two
actiunsg separately and distinctiy. it wuuLd‘thezeforelmean;f that
exercising the power vf part we 1s not dependant am the pecuniary
loss being caused to the Government, there fore, the argument
advanced py the learned counsel for the applicant is not tenable,
this matter was congécered by the Full Bench of the Tribunal
in the case_amagiit 3ingh Ve, ynicn of India and (thers 1988
{2) CaTl 637 and ic waslbesl.des, cther romnts, held that pecuniary
lss 1ls not necessary., The learned counsel four the ¢ wlicant
piaced rel iance w the case L,V, Kappor Vs, Unim of India and xXkhe
Cthers, ALR 1990 SC 1923. This case also does not layg down that ‘

peécaniar; lUss L1s necessaly.

17. the learned counssl for the ap_.licant also pointed
" ? > i L
ocut thaet there s no provlsaons oﬁ appedl Or revision or review




in the pPeRsiocn Rules sO iar as the order of withholding is
passed by the pPresident h.mseif. Eiablrat€ arguments on this
point have not been mace,, However the point taken by the
learned cansel for the app.iicant appevars tu indicacte that Lf
the penalgy is remediless, the ruale luncer whidy the penalty
is .imposed suffers frun the vices, In this counnection

/
we will have to lock into Ruie 8 which is reproduced as beloGw;

ua.

(1)

(a)

(b)

kensicn suject toe future good cunducts

Future good cwnduct shedil be an inplied
cundition of every grant of pension and
its cuitinuance under these rules,

The appolnting authcority may, by crder in
writing, withhold or withdraw a pension
or & part there of, whether permanently

vr for a specified pericd, i1f the pensiin-
-©F ¥ L3 cunvicted of a s€ricus crime or
1s found guiity ©f ¢rave mis-conduct,

provided that where a part of gensicn is
withheld or withdrewn the amwunt ©f such pensim
shall not be reduced belonw the amwunt of rupees
Sixty per mensemn,

where a pensiomer 1s caavicted oOr a serious
ciime by & court of saw, acticn underxr sub-rule
(1) shall be taken in the licht of the judge-
-ment of the cuurt relating to such cawictiam,

In a case not felliing uncer sub-rule (2),
Lf the authority referred to in sub-rule (1)
consdcers that the pensiumExr is prima facie
gullty ©f grave misconduct it shall before
passing «an creer under sub-ruie (1),

(a)

serve upon the pensinel a notice specify-
- ing the actiwn pr(posed tu be taken
against him ana the ¢groand on which it is
priposed to be teken and calling upoan him
tC submit, within fifteen days of the
tecerpt ot the noticé or such further time
ncu exceeding fifiteen days as may be
allowed by the appointing authority such
repreésentation as he may «wish to make
againsb/the pLop Usal; ana
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(b) take .nto cunsideration the representa-
tion, if any, submitted by the pensiomner
under claase (a),
(4) Adnere the authcority cumwpetent to pass an order

sub-rule (1) is the President, the uUnicn public gervice
commiss icn shall be consulted before the crder is
passed,

(5) An @p.eal against an order under sub-ruie(l)
passed by eny authority other than the president shall
lie to thepPresicent and the president shall in
consultation with the Uniwn pPubiic gervice Commissiwn
wass such orders wi the appeails as he deems fit,

The reading of Rule 8 (5) points out that there 1s provisiam
of an appeal cwnly on the eventuality that the «der is pas ed.
by any a.ithority other than the president and in that case the
President shall pass crdecs on the appeal in cunsultation with the
Uniocn Public service Commission, 30 far as the order i3 passed
by the pPresident himself, there 1s indeed nou provis i fcr any
cther remedy. e remedies of appeal and rEevision ale avelilable
unly when come higher authcrity tham the authority pessing the
order, is available, when the order is passed by the president
himself whog Ls the head of the State, there couid be nou cther
body or authority acwe h.m ana there fure the guestion of apeeal
or revision does nct arise, The provis.ws of review could have
been there but the guestiwn alsv arises \;f any crder of punishment
(here crder cof withholding of pension is being taken as punishment)

‘ ' ; @ A%
is non-appealable or withoat any further remedy)a‘ ShOU.Ldkbe
declared illecal and unconstituticnal, In crder o <have anéwer

o this sroblem we will have tQ ® 10Ck :ntc the provisians of the

*e 22--
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Code of the Criminal Proczdurs, 1973, The Chapter XXIX dealing
with Appeals has some provisions according to which no apoeal
lies, Section 376 of the said Code declares that if a person

_ a Pk tenk -
is convicted anc sentencedA o undergo imprisionment for a term
not exceeding six months, no apreal shall lie, Similarly if the
sentence of imprisoament for a period of three months or fine
not exceeding Rs, 200/~ or both is passed by the Sessions Court
or a Metropolitan Magistrate, there is no appeal, Some orcuers
passed by Magistrate imposing fine are also made non-appealable,
Thegse provisicns of Code cf Criminal Procedure have not been found
un-constitutional., On this anology, even if the remedy of review
is not there in the Pension Rules, Ruls 8 or 9 cannot be declared
unconstituticnal, In this way we come to the conclusion that the
first part of the argument about initiation of proceedings after
the retirement of a Yovemment servant,particularly of the

applicant,was illegal,does not hold good.

o Skl
18, The pragmatic v1ewmis also corroborztedg of several
stages from which the decision is processed and final shape

is given, In this case,the inquiry was made Ly the Departmental
Inspectors and then by the C.B.I. The matter was also delayed
because one Inspector Shri Sharma was also involved along with

the applicant and Shri_Sharma was under suspension. The department,
it appears’@id‘not think it proper to separate and divide the cases
into two parts one relating to the applicant and the other to the
0
b
y
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N\

Inepector ~hri Sharma. The delay was occasioned for that reason

also. The case was invecstigated by C.B.Il. also and naturally

this agency takes sufficient time which results into delay. The

Hon'ble Bupreme Court in the

Bani Singh, AIR 1989 SC 1308 held

then it was unfailr to permit

with, Here in this case the

case State of Madhva Pradesh Vs,

the cepartmental inquiry to proceed

explanation is there,

1%, The learned counsel for the apglicant also relied ’

on the case Mohanbhai D, Parmar Vs. Y.B. Jhala and Others, 1979

Gujarat Law Reporter (20) Pg 497 in which delay of 1% y=ars was

found fatal, We are not able to agree with the view taken by

Gujarat High Court because the Supreme Court held the delaY.if

£
explaine@knOn—fatal in Bani

case Registrar Co-operative
(L&S) 756 also held that if

of investigation being done

Singh's case (Supra);and_in another
ZJocities Vs. F.X. Fernanco, 1994 SCC
the charge-shest was delayed kecause

by Directorate of Vigilance and Anti-

Corruption anu?t was not prompt, the departwent could not be

faulted on that count. For these reasons also,the point of delay

taken up by the applicant carries no weight.

20, zhe last but not the least is the contention
learned counsel for the applicant abcut the violation of

of natural justice by pointing

to supply the copies of the

principles

documents and the statements of the

witnesses which were mentioned in the charge-shest, It is also

pointed cut that the applicant had made written reguest by giving

an apolication dated 6-2-1982, Annexure A-=9 with the request

that the copies of the documaQts may be made available. The request

\')Z/ vald, .

that if thes delay was un-explained

made by the

out that the respondents have failed
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made is in the words " I respectfully submit that I have not been
supplied with copies of the records and documents listed in
Annexure A-3 on the basis of which imputations and article of
charge have been framed, I, thercfore, am unable to gppreciate
anc understand fully and correctly the charge levelled against me.
I therefore request that before I submit my contention in defence
dgainst imputations and Article of charge, I reguest that I may be
Supplied with true anc authenticated photostat copies of the documents
and records enlisted in A=3 to the Memorandum so as to enable me to

appreciate and understand the charge against me." In this very
appliCaticn’it was mentioned that the imputation as well as the
charge levelled again:t the applicant were emphatically denied,
“he learned counsel for the apolicant also stressed that the
application dated 15-6-1983, Annexure 4-10, moved by the applicant

( for examination of four witnesses namely Shri Arvindbhai Jethabhai
Patel, Shri Mukundbhai Harilal Shah, Shri Kantilal Madhavcas Patel
and Shri ilistry Karsandas Devjibhai, was rejected and thus the
applicant was deprieved of putting up his defence. Besides, it is
also argued that the applicant has neither been _iven the copy of ‘

the report of the C.B.I. nor of the preliminary reports based on the

inquiry made by the Departmental ocfficers.Not oaly this, the report

of the inquiry officer was also not given and it resulted in violation
of the principles of natural justice, The learned counsel for the
respondents. argued that the applicant did not co-operate with the
Inquiry Officer and he had not given any explanation of the charges
as was required and thus he\géd waived his right. These submissions

,\)) e25..
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ety
of the learned counsel for the'ggﬁgnee does not f£ind
corrobcration from any documents on record, On the other
hand, it is contrary to the applicaticn A-9 which was moved
by the apclicant. The respondents in no way denied moving of
this application. It was rather contended in the reply that the

copies which werc required by the applicant were mace available,

21, The files related to this inquiry have been
produced before us for perusal tc judge if the procedure

adopted for the inguiry was correct and legal‘cr if it suffered
from some illegality. The perusal of the file spedks that

Shri Ksnsara (the applicant) had written a note on 11-3-1983
without signature that the inspectiocn of original documents

was done by him and he was allowed to take out copies of the
documents, Thers is unsigned Gg%égiai of 26-3-1983 about
inspection of record on 25-3-1983 and 26-3-1983, according to
this file)the applicant had written a letter on 22-3-1983 demand—
-ing the copies of Panchnamas brought on record along with

I-4, It appears thst on moving this application7the inspecticon
was allowed on 25-3-1983 anc 26-3-1983, There is application
dated 11-3-1983 to the Inquiry Officer by the applicant for
supply of copies. This application was forwarded by the office
to the Inquiry officer c¢n 28-3-1983 with a note that inspection
was allowed, We could not f£ind as to how the respondents have
come with ﬁhec:nntention that the copies of the documents whichg
were required by the applicant,were supplied to him, when this
application A-9 is not on the record and also there is no

orcer with respect to supply of copies,

N\

j\j
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22, The peruszl of tie files menticned above discloses the
fact that copies of the documents and of the statements of the
witnesses were actually not given to the applicant, Only
inspection of t;% same documents was allowed on the dates
given above. The question'therefore|arises whether kkks it is
ocbligatoyy on the department to furnish the copies of the

documents or the statements of the witnesses on which reliance

has been placed, We leave aside the stage at which these

copies must ke made available but the quetsion for consideration

at the sare time remains whether at any point of time during

he inquiry, it nust be made available or the department should

feel satisfied because the inspection was made by the delinquent

officer, We have given careful¥ thought tc this problem and
we come to the conclusion that the furnishing of the copies
of the documents or of the statements ¢f the witnesses is
obligatory on the department so thét the delinguent officer
may prepare his defence. This abligation cannot be discharged
simply because the inmgpection of certain documents has been
made, This point came for consideraticn bzfore the Supreme

Court in Trilcocknath Vs, Union of India, 1969 SLR 759, State

Of Punjab Vs, Bhagat Ram, AIR 1974 5C 2335 and Union of India

anc¢ Others Vs, Mohammed Ramzan kKhan, 1991 SCC (L&S) 612, The

Supreme Court in the case State Cf Punjab Vs. Bhagat Ram

(supra) clearly laid down that the Government servant should
be given an opportunity to deny his guilt and establish his
innocence, He can do so when he is told what the eharges

against him are. He can do so by cross-examining the witnesses

N
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produced against him, The object of supplying the statements
is that the Government servant will be able to refer to

the previcus statements of the witnesses proposed to be
examined against the Government servant., Unless the statements
are given to the Gowvernment servant ,he will not be able to
have the effective and useful cross-examinatione In this case,
the copies were not mace available is acmitted by the respondents
themselves at the time of serving the chargeesheet upon him)

and they were also not made available,according to the applicant,
even after the applicaticn dated 6-2-1982 A-9 was moved, +he
learned counsel for the respondents came with the case that

the a;glicant had nct co-operated and therefore he should be
deemed tc have waived the rightm of getting copies, In our
opinion this argument is neither factually correct nor based
onthe law laid down on the point. We had given an extrac:t of

the applic&ticn A4-9 showing woat copies of the documents were
demanced by the applicant anc¢ what explanaticn he had offered

bo the charge-sheet, He had siwactically denied the charges
levelled against him, This was the expdanation which was required
of the applicant within ten days from the service cf the
Charge=sheet., In view of this assertion by the applicant,

therex is no justification to hold that the applicant did not
co-operated with the inguiry itself, Assuming for the smke of

argument th&t 2 delinquent officer fails to participate

S Q/ ikl T 1
&) the proceedings or co-operate 'rth the inquiry officer,

) ee28,.
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it will not mean that the copies of the documents and the

statements of the witnecses relied upon,shall be denied,

Non-supply of ﬁhe copies of the documents anc statements
esAan b=

of the witnesses may, hovever, kead to extrenesus steps by

the delinguent employenot to participate in the proceedings,

Any vay, on facts it is revealed that the applicant had submitted

an explanation despite the fact that the demandof copies of the

documents was raised by him in the application6-2-1982 A-2 and

these copiesAwere never mace available to him.

ol
23, Efgm_gheggwo main principles c¢f natural justice, namely
ome that the person who decides the questicn must be impartial
anc éis—intereSted,and the seccnd that the perscns whose interestu
are goling to be affected)ought to be given an oppcecrtunity km

¢
of having hisday before the order is passed. The first mentioned

principle is known as fair plavaher¢askkx the second is known
as ‘audi alteram partenﬁ These guiding principles will have to be
kept in mind while analysing the facts ¢f this case, When the
applicant repeatedly made request of supply of copies of the
documents, it cannot gc un-hearc, The respondents cannot be
allowed to take the plea that the right was waived by the
applicant, Also by inspecticn of the documents by the applicant;ﬁg
will also noﬁi?eprievedb;m of obtaining the copies from %

e S

respondents, In this case reliance has not bsen placedhpn one
N

cr two or dozen of pape&s butd§¢Veral files and several registers.

0029..
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The list which is attached with the charge-shest indicates
that there werz as many as 78 files or documents which were
relied upon by the Department, Similarly 25 witnesses were
mentioned for being examined in support of the charges,bukk—
actually 9 of them were examined. The copies of the
statements ©of ncne of the witnesses wes€made avilable,

It appears thi& the applicant couldé go trhough the statements
of the witnesses through inspection of files and cross-
examination | based on that informatioq)was made, It is
interesting to note that in this case several inquiries
which were preliminary in nature were made, The Igguiry
Officer in her report dated 4-10-1983 noted this fact by
saying that there were series c¢f inquiries. The copy of

none of these inquiries was made available, We have seen
the files as menticned above anc came acrcss the report
dated 14-5-1979 prepared by Shri M,K. Zutshi, Deputy

-1

Ccllector of Central Excise, Ahmedab@id addressed to the

Collector of Central Excise in which discussion of &ll the
cases before us, was mace in detaibggn the kasis of the
preliminary inquiry. These facts are known only to the
officers of the Department or to the Inspectors cof C.B.I.
but no informaticn of it was given to the applicant. The
matter does not end here, The inquiry officer has taken

into consideration the material which was available in

File No, V (19) 15 marked 5-61 and File No. V (19) 15 marked

o

5-56~ia%e~censide£a$<i?. It contained the statments cf several

\
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persons recorcded by the Inquiry Office=rgof the Department or
inspector of C,B.I., but the copy c¢f ncne cof them was made availible
to the applicant., Do ths respondents want to rely on th#s evicence
which was recorded bn the back of the epplicant 2 If it is so and

LN
it actually happened, it is neitherﬁobservance of the principle of

2
fair playhor of giving an opportunity for the preparation of defence

by the aoplicant. We are,ther:fore‘of the visw that non-supply of

the material which was relevant and was relied upon by the respondent%
has caused grave prejudice to the applicant and’thercfore, the

proceedings are vitiated,

24, The witnesses who were examined are only nine in number,

@ Of them Shri R.M. Darji, Shri V.E. Katipitie, Shri C.J. 3heth,

Shri K.R. 3inghal ars Inspectors of Central Excise Department wheresas
Shri 5.3. Sekhon had been supervising Iﬁséééter over these Inspecton
Shri J.M. Mehta is a C.B.I. Inspector, Shri :,B., Panchal, Shri R.l,
Jani an¢ Shri P.C. Barot are the three witnesses who were examined
before the Inquiry officer, Of them Shri R.M. Jani and P.C. Barot
retracted their previous statemtns which were recorced either by the
Inspectors of the Department or by th%—InSpectcr of C.EBE.I. When

the applicant gave an application A-§8 on 15-6-1983 for summoning

four witnesses whose names are already yiven, it was rejected by the
Inquiry officer on 21-6-1983 on th= ground that it was given late

when part of the regular hearing was already over, It ray be menticned

hera that the Inquiry Officer had submitted report on 4-10-1983.It was

Jv 3L
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therefore not correct that the hearing of inquiry was over.

)
Even if it was partly over, the stage of defence comes only
after the evidence in support of the charges is closed, By not
summoning the witnesses for defence andAgiving nogpbogent XX
reasgns’is also t.e grcund cof denial cf opportunity of hearing
to the applieant. The learned counsel for the resiondents
argued that what witnesses and what number are to be examined
is prerogative of the Department and the applicant c-uld not
ask for those prosecuticn withass to be sumioned. Tt is true
that the applicant had written in the application to summon
those four withesses for examination, cross-examination and
defence but it does not mean that the applicant was denying
or depriving the department from any evidence being adduced,
What he wanted wes tc examine those witnesses in order to
/iéiiCit the truth about the chargss, The procedure adopted

by the inquiry officer about examining the withesses is also
unique. The witnesses werc not put to examination-in-chief

but the statements which were recorded by the Inspectorseither
of the Department or of the C.B.I.,were deemed the statements-
in examination-in-chief and w&éfexhibited. Thereafter the
opportunity of cross-examinaticn was given to the applicant,
Firstly,we do nct approve this procedure to be legal and
proper,and secondlyoif this was the procedure adopted by the
Inquiry cofficer and the applicant mentioned in the applicaticn
A-10 to examine, cross-examine the witnesses in defence,it

did nct mean that the applicant was imposing any compulsion
for examindng a particular witness or he was depriving the

department f rom ény Ssumed prerogative,

533240
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N

. The applicant made r:quest for the copies of the
Panchnamas which were prepared by the Inspectors with respect
to the ccnditions of the power-looms or other parts along
with the statements of the witnesses. None of these witnesses

- ' were examined and the inquiry officergtook into consideration

‘ o fedemants Y
the# submi=sion which wee recorded by the Inquiry Officersat
the back of the applicant. In our opinion,it is very strange

and un-common procedure which has been adopted,

264 The inquiry officer while discussing the statements
cf the witnesses and tie points raised by the applicant,admitted
that the case of the department was weakened but at the same
time it was tried to be strengthened from that part of the
statement of the witnesses which was not recorded in the

. presence of the applicant, Not only this,the inquiry officer
relied upon such facts about which there was no chargeq_or no
evidence, For instance, the fact that some money =X éﬁ% bribe
was collected and was found in paper of note-bookgyhas been
taken intc consideration . Thereafter the inquiry officer
wrote that there was neither charge nor was specific evidence
recoraed, What appears from this fact that the Inquiry officer J
took extransous facts into consiceration whereby the applicant |

was gravely prejudiced,

27, On the consideration of these facts that the
copies ¢f he documents and the statements of the witnesses
wers not furnished to the applicant before the Inquiry and

even after repeat:d requests Peing mge by the applicant
3 /
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great prejudice is caused to him., The prejudice is also caused
by the fact that the witnesses who were named by him were
fefused to be summoned for no valid and cogent reasons,The

rocedure which was adopted for the examination of the

T

witnesses was® unique and unknown to legal world. Not only
this, the ingguiry officer too: extraneous facts into consicder=
—-ation and the copy of th#s report was not made available

so that the illegality could have been pointed out by him
before the imponged order of punishment was passed., For these
reasons, we hold that the impunged order of withholding
Gratuity and Pension is not sustanable under law and, therefore

the same is guashed, 540¢rr£““’ x> “éb cozls.

1%» o pezt g,

= =
(Dr., R.K. Saxena) (Ke Ramamoorthy)
Member (J) Member (&)
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