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0.A. No. 400 OF 1989
DATE OF DECIsION  27..01-1993,
Shri Rajendra Sampatrao KhanwilkarPetitioner
shri M.S.Gupta and Shri B.T.Rao  Advocate for the Petitioner(s)
Versus
Unién of India and Ors. Respondent
Shri Akil Kureshi Advocate for the Respondent(s)
CORAM :
The Hon’ble Mr. N,v.Krishnan ¢ Vice Chairman -

The Hon’ble Mr.

B.S.Hegde Member (J)

{. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not § _

3. Whether their Lordships wish to see the fair copy of the Judgement ? ~

4. Whether it needs to be circulated to other Benches of the Tribunal 2+




Shri Rajendra Sampatrao Khanvilkar,
Fafad Sheth's Chawl,

Opp.Akota Village,

Padra Road,

VADODARA - 5.

e e oAp}?licant .

(Advocate : Mr.M.S.Gupta &
Mr.B.T.Rao.)

Versus

l.Executive Engineer (Electrical),
Ahmedabad Central Electric
Division Central pWRY,
lst floor, Shahpur Gate,
Ahmedabad.

2.Asst. Electrical Engineer, ‘
Sub-Division,Fateh Gunj,
Dak Bunglow,
Baroda,
3.Union of India
throggh Chief Secretary,
Home Department,
Central Sachivalaya,
New Delhi, . . «Respondents,
(Advocate : Mr.Akil Kureshi)

ORAL JUDGMENT

O.A.NOs 400 OF 1989.

Dated s 27-01-1993,

— T

The applicant was serving as a fiftman under the

{

second respondent-Assistant Electrical Engineer, Sub division

Fatah Gunj, Bagoda - while he was charged with assaulting

Shri Dayaldas, Junior Engineer with a kmhife and therefore, his

| servicef was terminated with effect from 08-04-1987, withor
any enquiry.
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2 Ssubsegquently, the applicantwas prosecuted

for the same ocffence in the Court cf the Chief Judicial
Magistrate, Barodd, who acguitted him by his judiment

dated Jgune 30, 1989 (Annexure A-2), The dfplicant states
that he gave a ncoctice to the respondents through his layyer
with a copy of the judument reguesting them to take him
back on duty but the respondents have not done sc (Annex.Al)
He hés,therefcre, prayed fa a declaration that the termina-
tion of his services from 8-4-1987 is illegal and for a
further directicn to the respondents to reinstate him with

continuity of services andthe benefit of back-wages,

3. The respondents have filed a reply ccntending
that the applicant was only a daily rated unsk illed casual
lapbourer, It is stated that the Ass istant Engineer’the
respondent no, 2) had power to engage and discharge casual
labourers as and vshen reguired. It is also stated that no
dappointment order was issued to the applicant to work as
Liftman, though he was work ing 4s @ casual labourer, It is
stated that as the applicant was in the habit of con ing
late every day he was not allowed to resume Qdut ies on
8-4-1987 as a result of which there was an exchange of
words and it is dalleged that the applicant took out @ knife
and attacked the Junioar Engineer. The applicant then ran
away. It is ddmitted)thdt)acccxdingly, criminal case
No,1427/87 was registered against him, which admittedly
had ended in his dcquittal, It is also stated that the
dpplicant approached the respcndent no,1 Execut ive Eng ineer
with @ copy of the judgment of the Court and requested for
re-engagement. It 1s alleged that on that occas ion, the

respondent no.l wanted the apgplicant to narrate what
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happened on 8-4-1987 and the applicant then made
the submicsion before the r es pondent no,1 that he
had attached shri Dayaldas Ahuja, Junior Eng ineer
with @ barber's knife. It is contended that the
provision of the c.C.a.,Rules will not apply to the
applicant and therefore, this application hes no

merit,

4, Ne have heard the learned counsel for the
respondents, admittedly, the terminat ion was made
even befae the applicant was prosecuted in the

chief Judicial Magistrate Court.

5. It is difficult to convince cu¥selves that
the services were termindted for any reason other
than the alleged assault on the Junior Engineer, Even
though & casual labour dces nct hold @ civi 1 post
and is therefore, not entitled to protecticn of
Article 311 of the Cconstituticn and the CGA Rules
1965, yet his serviceg is found to be terminated

for the alleged misconduct. rherefae, he is entitled
to be given an opportunity to give his explanationas
o ﬁfg conduct. Admittedly, the principles of natural
just ice have been vioclated in this wase, The matter
would have teen somewhat different if the applicant
had been convicted by the chief Judicisl magistrate,
As he has been acquitted, fair play demsnds that he
ought to have been given an oppcartunity befcre his

engagement was stopped.




ST Ne notice that the applicant has earlier
filed C,A, 414 of 1987 seeking the same relief but

by crder dated 14-4-1987 (Annex.A ) that epplication
was rejected due to default of the applicant as his
AdrvOcate failed in removing the objections noticed in
that application, Subseguently, the present dpplication
has been filed on 21-9-1989 fa codndoning delay, The
learned Caunsel fcr the respondents there fore, submitted
that this application is also time barred. The learned
Counsel £ alsoc coniends that the oper prccedure
cught to have keen for the agplicent to seek restaaticn
of the ariginal applicatiocn Nc,414/87 by seeking review

of the crder dated 14-7-1987 that hdas not been done.,

7 We notice that on 15-3-1990 this issue of
limitaticn was raised before the Tribunal and it was
held that, prima facie, it cannoct be ﬁeld that the
applicaticn is barred by limitation and, therefore,
the applicaticn has been admitted. Therefcre, the
guestion of limitation cennot stand in the way of the

applicant in the present case,

[89]

" The otheér matter is the matter cf procedure,
Apparently such objectiocn was not taken on the earlier
occcasion and,therefae, in the interest of justice
we condone the irregularities in prodedure that has

been follawed,

9, In these circumstances, we are satisfied
that while this applicaticn is entitled to succeed

in part, the applicant cannct be given the relief soucht,
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b neearary
a}; view of the laches xf on his part which we find/to take

“ME"} at this stage, In these circumstances, we declare that
the terminaticn of the applicent in the above cir cum-
stance is illegal, accordingly, the oader of terminaticn
is gquashed and we also direct the second respondent to
take back the applicant in service as & cdsual labourer,
In case the applicant reports for duty within two weeks
of his receiving @ copy of this crder, he should be taken
bick. He will ® not be entitled to any back-wages,

He will be entitled to continuity cof service such that
the services rendered by him pria to 8-4-1987 will now
bE CXREXRI&R #m  be caunted on his reinstatement for all

cther purpcses,

.10, copy of the order should be senf to the

applicant &t his address given in this applicakion,

11, The applicaticn is disposed of with no

crder as to costs and with the above directions.
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( B-S-Hegde ) (N.V.Kr ishnan )
Member (J) Vice Cha irman




IN THE CENTHRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD

R.A.N0,38/93 in Dated: 3rd D .
Un 400/89 e 3rd December, 1993.

ahri h,s.Khanvilkar,
Fafad oheth's Chawl,
Upp. Akota village,
Padra hoad, Baroda=5, . .Applicant.

Ve

1. Executive Lngineer (Elect.)
dhmedabad Central Electric
Bivn., Central PUOD,

Ist Floor, shahpur Gate,
Ahmedabad,

2. Asstt.Electrical Engincer,
sub Divisicn, Fatsh Gunj,
Jak Bunglow,

Baroda,

3. Unisn of India,
through Chief osecretary,
Home  Department,
Central sachivalaya,
New Delhi, «sRespondents,

ORDER(By circulation)

J.,A,400/89 was disposed of by our oral judgment
dated 27-1-93, An application for review of that judgment
has been filed by the applicant. We hevs perused the revisu
application and are satisfied that it can be di sposed of by
circulation and we procesd to do so, The applicant has also
filed M.A,546/93 in the review applicatiun for condoning

the delay in filing this review application,

2. In the visw thdat we have taken in this matter, we

condone the delay and allow the M,P,

3. It is stated by the review applicant that the
directioun givén'by us to reinstate the dapplicant as a4
casual labourer is an error apparent on the face of the
record as the dapplicant was appointed g & lift-man as
stated in the L.A, It is ﬁontendad that the reply of the
respondents that the applicant was engaged as a daily

wdge casual labourer is false and a copy of an order dated
20-9-85 annexed with the review 4pplicition as An.A1 is
produced in proof, The applicant, therefore, prays that

the original judgment be reviewed by directing the 2nd

respondent to reinstate the dpplicant as a 1ift-Operator




4 The review applicant also seeks back wages for the

ent ire pericd, he remained out of job.

S We have carefully considered the matter. In so far
as the buack wages are concerned, we have already held that
the applicant was guilty of l«ches and hence backua}ﬁ.uds

not allowed,

6. In so fur as reinstating the applicant as a lift-man
is concerned, we notice that the applicant hdad averred .
that he was appcinted on 2-1-85 45 a lift-man. He did not
produce any evidence at that stage. The respondents filed
a reply stating that the applicant was engdged as :ﬁ*aily
wage casudal labourer as a lift-khalasi i.e. khalasi to

the lift-operatcr wittout any appointment order., The
respendents also filed the recruitment rules for the post
of lift-operator and khalasi., The applicant did not file
any rejoinder to rebut the contention in the reply. He
also did not produce the An.A1 order now sought to be
produced alonguith the f.ﬂ. That document cannot be
entertuined., In the circumstdnces, we are of the vieuw

that no error apparent on the record is evident in our
judgment which treated the applicant only das a casual

labourer for the purpose of reinstatement.,

V4 7 &/%/ﬂ,

(B .S «» Heqgde
ABisS s Hogds: ) (N oV .KRIoH NAN)
Membsr (J). Vice Chairman(A)

Te FoeRe 13 dismissed, C




