IN THE CENTRAL ADMINISTRATIVE TRIZUNAL
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0.A. No./380/89
XN
DATE OF DECIS[ON 05.01.1993
Ae.K.Limbachia Petitioner
MreD.P.FPadhya Advocate for the Petitioner(s)
Versus
Union of India Respondent
fr.B. FeKyada Advocate for the Respondent(s)
CORAM :

The Hon’ble Mr. NeV.Krishnan Vice Chairman

The Hon’ble Mr. x.C.Bhatt : Member (J)

1. Whether Reporters of local papers may be allowed to see the Judgement §

2. To be referred to the Reporter or not §

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ? ~
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amratlal Keshavlal Limbachia,

aged about 53 years residing at

Kazivas, Kasba, Mehsana pin 384 001.

Serviug in Loco-shed, Western Railway,

Mehsanae esssdpplicant

(Advocate 3 M1.D.P.Padhya)

versus

Union ot India, Wes tern Railway,
through

The Divisional Rkail Manager,
Western Railwag, Rajkot Division,

Kothi Compound, kajkot Pin 360U 001. essesr€SpOndent

(Advocate : Mr.Be.ReKyada)

JUDGMENT

0.A./380/89
‘ Date : 05,1,1993

Per s Hon'ble Mr.N.V,Krishnan
vice Chairman
The applicant 1is an employee
under the second respondent. and he has filed
this application to set aside the penalty
imposed on him in the disciplinary proceedings
which ended in his removal seryice but was

modified in appeal to reversion.
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The brief facts of the case are

tollows :=

the applicant was dissued a
memorandum of charges by the
memo dated 5.5.78 of the
A.lezeMehsana, the disciplinary
authority . He was removed from
service and it 1is alleged that
before the order was servad

on the applicant, he filed a
civil suit 4in the Civil Court

at Mehsana, at Annexure A/Z.

During the pedency of the civil
suit, an = appeal (Ann.A/3)
against the order of removal
was submitted as the directed

by the Court,

It was considered and the
LA

penalty /removal was reduced by

the appellate authority to

reduction to the 1lower post

iece Cleaner, in the scales of
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for a period of

2 years with future effect.

This decision was conveyed

to the applicant by the memo

dated 2.283 of the DRM, Rajkot,

(Annexure A/11.)

Dad. On the establishment of the

Central Adm

inistrative Tribunal,

the case was transterred to

the Tribunal

4

o
and €he registered

as T.A. 728/86. This was disposed

of by the

order dated 12.11.87

(Annexure A/5) directing the

" representation regarding appeal

be filed

within 1% days

fromxm the date of is order"

i L4
and be disposed of within 4

monthse

2eDa Accordingly,

the applicant

sent am appeal dated 21.11.87

to the DRM,
1

Rajkot, Annexure A/6,
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2.6, A reply was sent to the
applicant on 13.1.88 by the
Senior Divisional Railway
Manager,Rajkot, (Annexure A/7)

with reference to his "

Review

Appeal " jated 21.11.87 as

follows -

® Youv appeal dated. 'NIL*
has already been considered
by the  then Sr.DME(L)/RJT
and in view of which

your present appeal dated

21,11.87 addressed to

Sr.DME (L) /RJT & cannot be
COpnsidered,
Please note and

N
acknowledge,

2¢74 The applicant then filed
CeA./39/88 1in T.A.728/86 (Ann.A/5)
It would appear that before the
CeAeswas heard, the respondent

(DRM,Rajkot) to whom the Ann.a/6

(-
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had been addressed by the
applicant, disposed of that

appeal by an order dated 12.7.88
Annexure A/10. That order reads

as follows s =

f
Your appeal was put up

before the Appellate Authority,
ie€.Sr.DME/RJT Qith rererence
to Judgment given by the CAT
in T.A./728/86 the Appellate
Autho;ity has passed foliowing
orders 3=
]
1. I have gone through
the appeal caretully.
The employee has attemp-
ted to bring out certain
new points/ issues which
are- more as a result
of after thought than
aan:hing else., He has
also tried to analyse

the language used in

the SF=5, threadbare, to
W
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to prove himself not guilty.
2e It has already been proved
beyqfnd doubt that he was
guilty of misbehaviour and
I'easOnable opportunity was
provided to him du.ipg the
enquiry. The punishment imposed
by the D.A.has already been
reviewed once by the Appellate
authority and reduced substan-
tially. In my opinion this
punishment meéts the ends ot
natural justice. I do not
theretore tind any reason

to reduce it further.®

Finally, when the C.,A. was taken

up, dan order was passed on 21.5.89
dismissing the C.A.(Annexure A/9)

and holding that the respondents

had kept 4in mind, the directions

issued by the Tripbunal in the
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tinal order dated 12.11.87 in
leA.728/86 and accordingly, the
C.A., was disposed of,

2.9, It is as a sequel to this order that
this application has been filed
seeking the following reliefs :=

1. The charge=-sheect v;;;g be declared
as cancelled,

2. The tindings of the EO be set
aside.
3¢ The punishment may be cancelled,
4. The applicant be declared free
from the charges,
Se The punishment be cancelled with

all consequential benefits.

3. The respondents have -filed a reply stating
that no relief 4is due to the applicante. The

Case had already been considered earlier and no

new grievance has been brought out, Hence, it is

barred by rejudicata,

4. We have heard the learned counsel, for the

parties and carefully perused the recordse.

{(H
/
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56 It is seen that the civil suit

was filed ¥ against the punishment ;removal.
There was an appeal also preferred against
this penaltye. The applicant states that the
Civil cCourt gave him directions to file this
appeal. Admittedly, that appeal was disposed

of by the order dated 2.2.83 (Annexure A/11) by
which the penalty was reduced to reversion to
the lower post flor a period of 2 years with
future effecte In the % civil suit the
raiiways (iee. the defendents) filed on 7.3.83

a written statement with a copy to the

a pplicant, It was stated therein that/original
penalty of removal which was challenged in

the suit had been set aside by the appellate
order and therefore, the cause of action did

not survi¥e and it should be withdrawn or

dismissed.

6. It would have Dbeen possible for the
civil court§ to pass the iinal order in the
civil suit on these facts. But, this case

was not disposed of and it was pending when

' was
the Central Administrative Tribunal /set up waAx

O
Qp
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and hence it was received on transter,

Te We have not perused the original
. /'c A

records of T.A.728/86, It 1is also clea:

from the order of +the Tribunal dated 12.11.87

in that T.A. (Annexure A/5) that//Bench . 4did

notmperhaps/ go through the records of the

TeAe and t® chose to rely on the counsel, of
N

the parties, as can be seen from the extract

of the Tribunal's order (Annexure A/5) reproduced

below -
(4
Mr.Kyada states that the petitioner Ras
L
hoews . . .
not extweeted his remedy regarding appeal
N \—

and that the respondant authorities are

(sc)
prepared to appeal. We direct that the

representatcion regarding appeal bpbe filed

within 15 days trom the date of xExmgEx

kg_ (LY, V‘LL
this order/ be disposed of within 4

I
-~
months .

It was made to appear that the

applicant had not exhausted the remedy of

invé-

appeal and that the respondents ‘zfe prepated

to hear that appeal. It dis tor this reason

@
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that direction was issued that a representation

regarding the appeal be tiled.

6. However, we notice that an appeal

had been filed earlier and disposed of on

3.2¢83 about which the applicant was fully aware
In the circumstances, if the applicant had any
grievance against the appellate order, he should
have sought for further relief in 1983 from

the c¢ivil court or trom some other Courte.

7. Merely, Decause a direction was given

by this Tribunal on the basis of submissions
made by the counsel for the parties, which

are at variance with the facts, and a further
order was passed at Annexure A/10 i.ce 12.7.88
the applicant will not get a right to agitate
further before this Tribunal against Ann.A/20

order for fturther reduction.

Be It 1is <clear that if the applicant had

any grievance and he wanted any further relief
K

the starting point for 7¢Lénrnu#? limitation was

the appellate ordsr dated 2.2.83 (Ann.A/11) and
K yede efs
he could have asked for further, by amending the
Y
/r V4
civil suit or taking f4&=st proceedings. In
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either case, it is clear that this has becomé

|
|

a stale matter. The applicant has no right toé
get any further relief in the special

circumstances, of this case. The application is

therefore dismissed.. NO order as to costse

e e N

(KeC o BHATT) " (NeV o Kt ISHNAN) |
MiMBEK (J) VICE CHAW
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