
IN THE CENTRAL ADMINISTRATIVE TRIAUNAL 
AHMEDABAD BENCH 

0 

O.A. No.  
T.A. No. 

DATE OF DECISION 

Petitioner 

Advocate for the Petitioner(s) 

Versus 

Union of in:iLiU others 	 Respondent 

un 
	 Advocate for the Respondent(s) 

CORAM: 

The Hon'ble Mr. 	.Ehett 	 : iember (j) 

The Hon'ble Mr. .o1i- tk(tj 	 ±icnibEr ¼ 

Whether Reporters of local papers may be allowed to see the LIudgement ? 

To be referred to the Reporter or not ? 

Whether their Lordships wish to see the fair copy of the Judgement ? >< 

Whether it needs to be circulated to other Benches of the Tribunal? X 
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uk, 
:nhabitant of Surat, 

resiciing at ilear 1adwali i.•asJid. 

Surat : ep1icant_ 

i IN 

versus 

Union of India, 
represented by General iiarIg:r, 
tSLfl 	ilwey, H.LI.Jf- 

ChurcilgEt te, 
Bornby. 

Divison3l Lail Lenager, 
Bombay Central, 
Bomby 

Chairma a1way Board, 
Lail Bhavarl, 
Ba rode House, 
NW Delru. 	 :_s2ofldr15._ 

vocate : ir...t1.Vifl 

O1AL JTJDGE1L L'TJ 

3..338 of 1989 

Date: 08-11-1993 

Per : i-ion'hle Shri 4..Xo1hatkar, 	Ilember (?) 

This is an origirl application 

under section 19 of the Administrative Tribunals Act, 1985 

The applicant has challenged Disciplinary proceedings 

against him based on the charge relating to serious mis-

conduct by deliFberately interfering with the authorised 

loading work being carried out and demanding Rs.300/- for 

allowing the loading. The Disciplinary authority imposed 
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a penalty of removal from service on 31.7.1986 against 

which the applicant filed an appeal on 11.11.1986 and 

the Appellate Authority by his order dated 05.5.1988 

Annexure A-7, 21 reduced the penalty to that of "reduction 

in time scale by one stage for a period of one year with 

the effect of post poning future increment." The applicant 

had approached the Tribunal impuging the proceedings 

leading to the penalty as well as the action of non-

promotion. This Tribunal by its order dated 05-12-1989 

directed the applicant to file a fresh application for 

seeking the relief regarding non-promotion. Therefore., 

we are required to consider only the cause relating to 

Disciplinary procecaings. 

The respondent's ha1ild written statement. 

Today, we have heard the party in person 

as well as learned a'dvocate Ar.vin for the respondants. 

il-ia applicant has challenged Disciplinary ptoceedings 

on several grounds. One of the grounds is as below:- 

" General D A F. proceedings was conducted 

by Divisioc $afety Office of ECT, 

Mr.iia1hotra,Jho did not allow my 

defence witness,1 abLa A-4, who 

assertad in his findings on page-3 

aXhjbit A-5 .ihis violates Article 311 

of Constitution of Iridia.t 

4 
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'ihe injuiry QfT.  ic: in his report has 

stated on this point es below:- 

' 	hri G.i-i..tl1k had asked for ad 

itional documents and witnesses as 

per his letter placed at 32 C,and 

in view of this,the records Ss 
t  4 -Loned vide item Nos.1,2,& 4 were 

mad available to him.He had also 

asked for some witnesses vide his 

application dated 24-6-86 placed at 

OP 32,but the samw were not consider-si 

necessary and he has accepted that 

the necessary opportunities as admiss. 

ibis under Dh to examine and cross-

examine has been afforded 'Co him and 

wlrt is due as principal natural 

justice in the conduct of the eneuiry 

was offered to him." 

in the written sterement, the defence 

taken by the hailay dministration is as below:- 

" 'ims regards defence witnesses not 

allowed by L.D.it is submitted that 

the h.3.dld not consider it necessary 

it is pertinent to note that the 

applicant has categorically stated 

that all the seasonable opprotun.jtjes 

as admissible undr 	to examine 

and cross-examine has been afforded 

to him. It is submitted that the Fly. 

Board vide letter dated 08.12.70 

has laid down that .i. is the best 

judge to decide the issue regarding 

summoning of defence witnesses cited 

by the delinquent employee.It is 

submitted that a. .has conducted the 

enquiry as regards defence witnesses 

in terms of the said letter of hly. 

board dated 08.12.1970." 
-5-- 



6. 	 Uithout considering other grounds, we feel 

that the action of the inquiry Oificer in refusing 

permission to the applicant to examine defence witnesses 

by ite1f is sufficient to hold the inquiry as vitiated. 

The statement of the inquiry Officer that the applic3nt 

has accepted that the necessary opportunities as admissible 

under DAR to examine and cross-examine has been afforded 

to him and what is the due as priricipleSof natural justice 

in the conduct of the inquiry was offered to him cannot 

be accepted in extenuation of the failure of the 1.0. to 

examine defence witnesses, .Neither has the inquiry Officer 

any power or discretion to ref use/ to examine defence 

witnesses nor can he do so even if the applicant allegedly 

offered to forego the right. This is a constjttjonoj 

right under Article 311 as well as a statutary right 

under Rule5(20) of Railway Servants Discipijne and 

Appeal) Rules 1968. it is now well settled 

Khurshid 	v/s State of Bombay (AIR 1955 SC 123 ) and 

Olga Teelis case ( 1985) 3 soc 545- that the doctrine of 

waiver can have no application t the provisiotiof law 

which have been ariacted as a matter of constitutjonil poll 

The relevant portion of Railway Servants (DR) Rules 1968 

is reproduced below for ready reference. 

of 	The evidence on behalf of the 

Railway servant shall then be prod 

The Railway servant may examine hi 

self in his own behalf,if he so pr 

fats. The witnesses produca by t 



erm 

Railway servant shall then be 

examined by or on behalf of him and 

shall be cross-examined by or on 

behalf of the Presenting Officer, if 

any. The Railway servant shall be 

entitled to re-examine the witnesses 

on any point on which they have been 

cross-examined, but not on any new 

matter,without the leave of the 

inquiring authority. The inquiring 

authority may also put such suestioris 

to the witnesses as it thinks fit.h 

in view of this discussion, we hold the 

inquiry vitiated from the stage of efusal of the Incuiry 

Officer to permit the applicant to examine defence witrie€scs 

with an opportunity to the presenting officer to cross-

e5iru1nc' Li.:r. The ieport of the inquiry and the penalty 

irposed on the applicant on the basis of that report 

are also vitiated. e notE that the Appellate Authority 

has not thought it fit to consider this point,lthough 

it was .Lefcrted to by the ap1ic:st in his appeal in the 

following terms. 

at The inquiry Officer did not 

afford full opportunity to defend 

by not calling the defence witness 

of my choice as mentioned in my 

application dated 24.6.86 address-

ed to Sr.DOS ECT. 

The Appellat order, therefore, is also 

vitiated. We,therefore,set aside the Disciplinary proceedings 

and dispose of this applicetiori by passing the following 

order, 
- I— 
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ORDEF 

The applicCltion is partly allowed. 

The Disciplinary proce -d.ings from 

the stage of refusal of the Itiquiry 

officer to allow the applicant to 

examine the defence witnesses, the 
t •_ 	. 

Inquiry Report, the order of penalty 

and the hppellater order are hereby 

quashed and set aside. The respondent 

if they so desire/io]d the inquiry 

afresh from the stage 01 as 

indicated above. The application is 

disposed of accordingly. 

3.No order as to costs, 

M.R.KOLHATKAR ) 

	

Judicial Member 	 Administrative Member 

	

Date: 8-11-93 
	

Dae :8-11-93 

*ssh 


