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Shri Pradyumnakumar Mansukhlal Acharya, 
Sector No.19, 
'G'Type, 239 
Gandhinagar. 	 Applicant 
(Party-in-person) 

Versus 

The State of Gujarat, 
Notice to be served 
through the Chief Secretary 
to the Govt. of Gujarat, 
G.A.D., Sachivalaya, 
Gandhinaga r. 

The Union of India, 
Notice to be served through 
the Secretary, Deptt. of 
Personnel & Training, 
New Delhi. 

(Advocate: Mrs. S,D.Talati, 
for Mr.R.J.Oza for Res,No.1, 
Mr.E..Samue1 for Mr.P.,M.Raval 
for Res.No.2) 

: Respondents. 

JUDGMENT 

O.Aa337/89 

Date: 20.11.1991 

Per: Hc•n'ble Mr. R.C.Bhatt 	: Judicial Member 

1. 	The applicant, District Development Officer 

joined as a Qirect recruit Deputy Collector in the 

year 1967 is a permanent member of Gujarat Adminis- 

trative Service Class I. On creation of Gujarat 

Administrative Service Class I, he was treated as 

a member of the said service. He was included in 

the select list prepared in the year 1979 and wa 

permitted to officiate against lAS cadre post with 

effect from 25.11.1983. It is alleged by the 

applicant that as per the ruleshe was eligible and 

entitled to be appoiritedto lAS on 6.11.1986 when 

14 officers out of the 33 officers included in the 

- 	 :4 
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select list and officiating against cadre posts 

were notified for appointment to lAS. It is 

alleged by him that,notwithstanding,he having 

continued to officiate against the cadre post being 

included in the select list valid and operative on 

26.11.1986 and further notWithstanding the State 

of Gujarat having recommended his case for appointment 

to lAS, the Union of India did not notify the applicant 

for the same. Since all the officers appointed on 

26.11.1986 were senior to him,he could not have 

immediate cause of ation till his juniors were 

appointed on 9.3.1987. It is alleged by the applicant 

that he was again included in the select list t1at 

was drawn in December 1986/January, 1987 and he conti-

nued to officiate in the lAS cadre post. On 9.3.1987, 

number of other officers were appointed to lAS and 

many of them were junior to him. The appiicant 

eriquired regarding his non-appointment to lAS and 

he was told that the State Govt. were enquiring 

into certain allegationagajnst him And pending 

the verification of the allegation, the State Govt. 

had recommended to the Union of India to appoint 

officers from the select list to fill up all vacancies 

except one which was kept open for the applicant. 

The applicant,thereafter,,represented to the Chief 

Secretary to the Government of Gujarat on 6.3.1987. 

On 25.6,1987the State of Gujarat issued a memo 

asking the applicant to clarift his conduct pertaining 

to ndt effecting recovery of salary and allowance from 

one Talati who had comnitted misappropriation of 

funds. The applicant clarified the position on the very 

next day i.e. 26.6.1987 that the alleged 

:4: 
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misappropriation by the Talati was during the period 

1968 to 1971 and that the Talati was reinstated on - 

10.9.2.974 while the applicant officiated as Deputy 

D.D.Q., Amreli with effect from 28.4.1975. Therefore, 

the applicant could not be charged for misconduct 

in that respect. The respondent No.1 vide the order 

dated 24.8.1987 dropped the departmental inquiry 

against the applicant on taking into account his 

clarification dated 26.6.1987. Thereafter, the 

State of Gujarat moved the Government of India to 

appoint the applicant to lAS and the Union of India 

i.e. respondent No.2 vide order dated 18.1.1987 

appointed the applicant to lAS. 

The respondent No.2, Union of India amended 

the rules concerning fixation of seniority of the 

promoted officers vide the notification dated 6.11.87 
were 

and the said prcvisionsLfurther amended also on 

1.1.1988 by which the officer of the State Service 

putting in service upto 12 years would get weightage 

of four years towards fixation of year of allotment. 

It is alleged by the applicant that taking 

into consideration the amended provisions in the rules 

the Government of India vide the order dated 18.3,1989 

fixed the year of allotment of the applicant as 1983. 

The applicant had moved the Secretary to the Govt. 

of India, Ministry of Personnel, Public Grievance & 

Pension vide his representation dated I 	9.1.1989 

that but for unfortunate misunderstanding on the part 

of respondent No.1,he could have been appointed 

:5 
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to lAS as per the notification dated 9.3.1987 and 

in that event he would have been given year of 

allotment as 1979 which is given to one 

Shri N.C.Nayak, who was just below the applicant 

in the select list prepared in the year 1979. It 

is alleged by the applicant that the initiation of the 

departmental iniry and the continuance of the same 

till August, 1987 inspite of clarification given 

by him on the very next day of the date of the memo 

of charges and further not appointing him from 

August, 1987 till beyond 6.11.87 was because of the 

lapse and inaction on the part of the respondents. 

According to the applicant, if he !'a appointed prior 

to 6.11.1987, he would have been given the year of 

allotment as 1979 on the basis of his continuous 

officiation against cadre post as per the old rules. 
even 

It is alleged by the applicant that/there wasno 

bona Lide action on the part of respondent No.1 to 

initiate departmental inquiry against  a person who 

had nothing to do with the defalcation Committed 

long before he officiated in the office, under which 

the alleged defalcation ttok place. It is alleged 

by the applicant that on account of the mistake 

on the part of the respondents: if not malafide, and 
in 

further lapse and inaction could not result/injury 

on the applicant. It is, therefore, alleged by the 

applicant that he deserves to be treated to have been 

appointed to lAS on 26.il.86 and he should be granted 

consequential benefits on the basis of that appoint-

ment. It is alleged by him that he of ficiated against 
is 

cadre post with effect from 25.11.83 and he/_senior 

to Shri N.C.Naya]cw It is also alleged by him that 

Annexure-3 	a copy of the notification of the 

Govt. of India dated 9.3.1987 Shows the appointment 

0.60.  
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Shri V.R.Parmar who was shown immediately 

senior to the applicant in the select list and 

Shri M.C.Nayak who was shown 	immediately 

junior to the applicant in the select list. 

The applicant has also produced at Annexure A/8 	a 

copy of the notification of the Government of India 

dated 18.11.1987 appointing him to lAS. Annexure A/9 

is a copy of the representation of the applicant dated 

9.1.1989.and Annexure A/ic is a copy of the order 

of the Government of Gujarat dated 18.3.1989 fixing 

the year of allotment. Annexure A/il is a copy of the 

order of the Government of Gujarat dated 5.10.1987 

fixing the year of allotment of officers junior to the 

applicant. Annexure A/12 is a copy of the notification 

dated 6.11.1987 amending the provisions for fixing 

the seniority of the promoted officers, and Annexure 

A/13 is a copy of the notification dated 18.1.1988 

further amending the provisions of rules regulating 

the seniority of the promoted officers. 

4. 	It is the case of the applicant that he has 

been promoted and appointed to of fice against 

senior time scale lAS cadre post from 25.11.1983 

and continued to officiate against lAS cadre post 

since the said date till his final appointment to lAS 

on 18.11.1987. It is alleged by him that by an 

akbitrary stand taken hy the respondent No.2, the 

applicant was not appointed to lAS on 26.11.1986. 

It is alleged by him that as he was eligible and 

entitled to appointment to IS on 26.11.1986, he should 

be deemed to have been appointed to lAS on the said 
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day but as no officers junior to him was appointed 

to LS on 26.11.1986,he did not rush to this Tribunal 

immediately after 26.11.1986 bt in March, 1987 he 

was disappointed to find his name not included in 

the list of officers appointed to lAS vide the 

notification dated 9.3.1987. He submitted that the 

Union of India appointed him to lAS vide notification 

dated 18.11.1987. It is alleged by the applicant that 

on 5.10.1987, the Government of India, respondent No.2 

accorded the year of allotment to all the officers 

who were appointed to lAS vide the notification dated 

26.11.1986 and 9.3.1987. Shri M.C.Nayak who was 

immediately junior to the applicant in the select list 

was given the year of allotment as 1979 and 

Shri V.R.Parmar who was senior to the applicant in the 

select list was also given year of allotment as 1979. 

It is alleged by the applicant that for the baseless 

departmental inquiry, the applicant would have been 

appointed to lAS on 9.2.1987 when the rule regulating 

the seniority of the promoted officers was on the basis 

of continuous officiation in the lAS cadre post as 

compared to the juniormoSt direct recruit lAS officers 

and officiating in the senior time scale and the 
been 

applicant would have also/alloted 1979 as his year of 

allotment. 

5. 	It is alleged by the applicant that on 

6.1:1.1987, the respondent No.2 amended the rules 

concerning fixation of seniority of the promoted 

officers and further amended it vide notification 

dated 18.1.1988 and as per the new provisiona 

promotee officer irrespective of his continuous 

officiation in the cadre post gets weightage of 4 

years, if he has put in 12 years or less in the 

3tate Ser4ce and for every completed 3 years 
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beyond the period of 12 years of service, the officer 

gets the weightage of 2ne ar subject to maximum 

weightage of 5 years. All these provisions are applic-

able after 6.11.1987. 

6. 	It is alleged by the applicant that if the 

respondent had taken timely action na.rnely:having  dropped 

the departmental inquiry proceedings after realising 

the mistake on 24.8.1987'the applicant would have been 

appointed to IAS prior to 6.11.1987 but the appointment 

of the applicant was postponed and the same has ta:en 

place after 6.11.1987,not on account of lapse or 

inaction on his part but due to mistake, lapse and 

inaction on the part of the respondents. It is 

alleged by the applicant that he :ould not suffer 

for the mistake, - 	lapse and inaction on the part 

of the respondentsand tte appointment should relate bac] 

to the date when the same could be notified in the 

normal course i.e. 9.3.1987 when an officezjonior to 

the applicant were appointed to lAS. It is also 
that 

alleged by him/inspite of the State Govt. moving the 

Union of India to accord 1979 as year of allotment, 

the Union of India have not done justice to the 

applicant and they have accorded 1983 as his year of 

aflDtment,. As a result the officers who were junior 

to the applicant have been treated to be senior by 

4 years in lAS and they are drawing Rs.4800 towards 

salary as against Rs.4100 drawn by the applicant. 
that 

QL 	

It is alleged 	those officers will be granted select- 

ion grade 4 years earlier to the applicant and they 
much 

would be promoted to super time scaleZearlier than the 

applicant and all these damages and injuries were due 

to the arbitrary ection on the part of SitecfGujarat 
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and for the non-application of mind on the part of 

the Union of India, It is, therefore, alleged by the 

applicant that he deserves to be granted year of 

allotment which has been given to his juniors. 

7. 	It is also the case of the applicant that 

the Union of India has framed All India Service 

(Conditions of Services - Residuary Matters) Rules, 

1960 under which the respondent No.2 IS competent 

to redress the hardship by relaxing the rules and regu-

lations wbuld cause undue hardship in any particular 

case. It is alleged by the applicant that if he is 

given 1983 as his year ef allotment he would be 

granted selection grade after 1996 and taking into 

account is date of birth as being 21.9.1941 he would 

retire in Septenter, 1999 without being promoted to 

the Super Time Scale 	i1e ,if :;he is given 1979 as the 

year of allotment ,he would have• ackance- to proMoted 

to super time scale some time in 1995/96. It is 

alleged by the applicant that this is nothing but 

0 
	 undue hardship and in all fairness the respondents 

are obliged to exercise the discretion under Rule 

3 of All India Services (Conditions of Services - 

Residuary Matters) &iles, 1960. 

7. 	The applicant has, therefore, prayed that 

the respondent No.1 be directed to appoint the 

applicant in lAS along with those notified on 26,11.19 

and assign the suitable year of allotment for having 

continuously officiated in the cadre post with effect 

from 25.11.1983 and to grant all consequential 

benefits flowing from his appointment to lAS. The 

2 10 : 
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11 
applicant, in alternative ,prayed that the respondents 

be directed to appoint the applicant in the IPS 

along with those notified on 9.3.1987 and assign him 

a suitable year of allotment for his having continuo-

usly of ficated in the cadre post w&th1 effect from 

25.11.1983 and to grant aalconsequential benefits 

flowing from his appointment to lAS or/and grant any 

other and further reliefs which is deemed just and 

proper. 

8. 	The respondent No.1, State of Gujarat has 

filed reply contending that the applicant was included 

in the select list prepared in the year 1979 and he was 

permitted to officiate against lAS cadre post with 

effect from 25.11.1983 and he was also considered by 

the Selection Committee on 16/17-12-1986 and his name 

was included in the select list provisionally and 

subject to clearance of the departmental inquiry 

sought to be instituted against him. It is contended 

that the Selection Committee met in the month of 

' 	 December, 1986 and prepared select list for 29 vacanc- 

ies, viz. 27 clear vacancies and 2 anticipated vacanc-

ies1  and at the time of operating the said select list 

3 vacancies were kept aside for the 	officers 

facing the Departmental Inquiry including the applicant, 

It is submitted by the respondent No.1 that the 

officers who were junior to the applicant and included 

in the select list were given appointment to lAS on 

9.3.1987 but at that time the applicant had not over 

come departmental inquiry and hence he was not given 

the appointment. It is contended that the applicant 

was served with show cause notice on 25.6.1987 in 

respect of charges of negligence and dereliction 

: 11: 
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of duty in recovery of t1- amount and anezzled by 

a Talati.-cum-Mantri while the applicant was working 

as Deputy D.D.O., Amreli, that the applicant submitted 

his rexpination on 26.6.1987 which was accepted by 

respondent No.1 on 22.7.1987 and the 1nqiiry was closed 

against the applicant. It is contended that the 

respondent No.1 requested respondent No.2 on 4.8.1987 

to nominate the applicant to lAS and respondent No.2 

appointed the applicant to lAS on 18.11.1987. 

The respondent No.1 has also contended that they ' 	had forwarded proposals to }iovt. of India recommending 

that the applicant be given 1979 as year of allotments 

in accordance with the Rule 3 (3) (b) of the Indian 

Administrative Ser ice (Regulatisation of Seniority) 

Rule 1954 but the respondent No.2 did not accept the 

proposals of respondent No.1 and gave 1983 as the year 

of allotment to the applicant. It is asserted by 

respondent No.1 that Mr.M.C.Nayak is immediate junior 

amd Mr.V.R.Parmar is immediate senior to the applicant 

in the select list prepared by the Selection Committee 

Meeting held on 16th and 17th Deceniber, 1986 and both 

of them have been allotted 1979 as the year of allotment 

under the provisions of lAS (Regulation of Seniority) 

Rules, 1954. It is contended because of the change in 
in alloting 

the policy/ year of allotment to the officers the 

applicant has been given 1983 as the year of allotment. 

The respondent No.2, Union of Indiahas 

filed reply contending that the Selection Committee 

which met in 1979 for preparation of a list of ji 

suitable Gujarat State Cjfl Service Officers for 

appointment to lAS by promotion 	had prepared 

a list of 42 officer,.s 21 substantive vacancies 

were anticipated during the course of 11 months from 

the date of the meeting and the name of the applicant 
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was included at Sr.No,36 in the lit and it was 

decided to appoint such select list officers who 

were in position wbma and whose names figureupto 

Sr.No.21 in the select list. The name of the applicant 

was as Sr,No,36 and hence he was not appointed to 

lAS in notification dated 26.11.1986. It is contended 

that there is no relationship between the officiating 

appointment to lAS cadre pos1 and the select list 
and their 

off icers/ppointment to IAS It is contended that 

since the name of the applicant was included in the 

select list at Sr.No.13 #99 provisionalYepared 

by the Selection Committee held on 16th and 17thç 

ecember, 1986 and that was subject to clearance 

of the departmental inquiry pending against him the 

State Government did not recommend his name of lAS. 

It is contended that appointment of SCS officers 

was notified on 9.3.1987 but subsequently the State 

Govt. dropped charges against the applicant and the 

UPSC agreed to keep the applicant's name in the 

select list and he was appointed to lAS cadre on 

q 

	 18.11.1987. It is asserted by respondent No.2 that 
name of the 

Mr.M.C.Nayak whose name appears below the/applicant 

in the select list of 1979 (Sr.No.14) was appointed 

to the lAS on 9.3.1987 along with other officers. 

It is contended that since the seniority of an 

officer in lAS is determined in accordance with the 

provisions of the rules in force on the date of his 

appointment to IAS, it is felt that the seniority 

of the applicant could be fixed only under Rule 

3(3) (iii) of the lAS (Regulation of Seniority) 

Rules, 1987 wich came into force on 6.11.1987 and 

hence the applicant was assigned 1983 strictly 

in accordance with the provisions of the rules. 

It is contended therefore, there is no questjo 
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of undue hardship caused to the applicant so as to 

require invokation of the powers available with the 

Central Government under Rule-3 of AIS (Conditions 

of Service-Res.tduazy Matters) Rules, 1960 for relax-

ation of the rnles, It is contended that therefore, 

the applicant is not entitled to such a date as date 

of appointment to the service on which his Junior 

in the select list was appointed because he had not 

been exonerated bh that date and inclusion of his name 

in the select list was s4ill provisional. It is, 

' 	 therefore, contended that the applicant is not entitled 

for any relief and the application deserves to be 

dismissed. 

11. 	At the time of hearing,the applicant ha 

not pressed the relief prayed 	by him in para 

7(A) of the application but has pressed the relief 

prayed in para 7(B) of the application. Therefore, 

now the qnly point which reqñres to be decided by us 

is whether the respondents should be directed to 

appoint the applicant in lAS alongwith those notified 

on 9.3.1987 and to assign him a suitable year of 

allotment for his having continuously officiated in the 

cadre post with effect from 25.11.1983 and to grant 

all consequential benefits flowing from his appointment 

to lAS. It is not in dispute between the parties that 

the applicant was included in the select list prepared 

by the Selection Committee which met in the month of 

December, 1986 and it is also not in dispute that in 

the said select list officers of ficating on lAS cadre 

post of Gujarat (1.1.1987)sapplicants name was at 

Sr.No.13 and was continuously officiating in lAS cadre 

from 25.1i.1983 and the name of Shri M.C.Nayak was 
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shown at Sr.No.14 and he was continuously officiating 

in lAS cadre from 7.5.1984 followd by Shri N.R.Varsani 

at SrNo.15 who was continuously officiating in lAS 

cadre from 16.7.1984 and Sr.No.16 Shri A.D,Desaj 

who was continuously offic.ting in lAS cadre from 

5.5.1984 as shown in the select list Annexure A/i 

produced by the applicant. It is also not in dispute 

that on 9.3.1987 0numberf officers were appointed to 

lAS by the Notification by Govt. of India, Ministry 

of Personnel P.C. and Pension, New Delhi including 

some of officers junior to the applicant. The 

applicant has produced at Annexure A/3 this notific-

ation by which in exercise of the powers conferred by 

Sub-rule (1) of &ile 8 of the Indian Administrative 

Service(Recruitment) Rules, 1954, read with sub-

regulation (1) of regulation 9 of the Indian Adminis-

trative Service (Appointment by promotion) Regulations, 

1955, the PresidentvAr8 pleased to appoint the officers 

named therein as members of the Civil Service of 

Gujarat to the Indian Administrative Service on 

probation and to allocate them to the cadre of 

Gujarat under Sub-rule (1) of Rule 5 of the Indian 

Administrative Service (Cadre) Rules, 1954. The names 

of MIs. M.C.Nayak, N.R.Varsanj and A.D.Desaj who are 

juniors to the applicant are among the officers 

appointed to lAS as per this notification but this 

notification admittedly did not include the name of 

the applicant though he was senior to the above three 

officers. The learned advocate for the respondents 

submitted that at that time the applicant had not over 

come departmental inguiry and therefore, he was not 

given appointment. It is urged by the learned advocate1 

for the respondents that the Selection Committee in 

its meeting held on 16th and 17th December, 1986 
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had prepared a select list of 58 SCS officers and in 

January, 1987 the Government of Gujarat proposed 

appointment of 25 SCS officers to the lAS from this 

select list. It is submitted on behalf of the 

respondents that since the name of the applicant was 

included in the select list at Sr,No.13 provisionally 

subject to clearance of departmental inquirr pending 

against him the State Govt, dic not recommend his 

name for promotion to lAS and appointment of 25 SCS 

officers notified on 9.3.1987. It is not in dispute 

that the respondent No.1 had served 	show cause 

notice/memo to the applicant on 25.6.1987 vide Annexure 

A/5 asking the applicant to clarify his conduct pertain-

ing to not effecting recovery of salary and allowance 

from one Talati who had committed mis-appropriation 

of funds. Thus this was the charg6sof negligence 

and dereliction of duty ágainstthe applicant as per 

this memo. The applicant on the very next day i.e. 

26.6.1987 vide Annexure A/6 clarified the position 

intimating the respondent No.1 that he officiated 

as Dy.D.D.O., .Amreli with effect from 28.4.1975 and 

the alleged mis-appropriation by the Talati was during 

the period 1968 to 1971 which was the period long before 

the applicant officiated as Dy.D.D.O. and the Talati 

was ultimately reinstated also on 10.9.74 even b?fore 

the applicant officiated as Dy.D.t0., Amreli. The 

respondent No.1 vide order dated 24.8.1987 Annexure A/7 

accepted the explratioa of the applicant and closed 

the chapter of inquiry against him in other words dropped 

the inquiry against the applicant. 
r 

12. 	We direclithe  respondent No.1 to produce the 

minutes of the meeting of the Selection Committee 

constituted under Regulation 3 of the Indian Administr- 

âtjve Service (Appointment by Promotion) Regulatj051955 

16 
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for preparation of the list of the officers suitable 

for appointment to the lAS dated 16th and 17th Ddcerer, 

1986 and the respondent No.1 has produced the said 

file before us. Going through the minutes of this 

meeting of the Selection Committee, it is found that 

the name of the applicant is at Sr.No.13 and the 
N • R. Va rs ani 

names of M/s. ?1.C.Nayak/and A.D.Desai are at Sr.No.14 

15 and 16 respectively as per the select list 

prepared by this Committee for the officers suitable 

in all respects for promotion to the lAS. It also 

shows that it was brought to the notice of the Committe 

that the State Govt. had finally decided to institute 

disciplinary proceedings against some officers includinç 

the applicant and because of this reason the name of 

the applicant and others against whom the Govt. had 

finally decided to institute disciplinary proceedings 

were included in the list provisionally subject to the 

clearance of the enquiries decided to he instituted 

against them. 

13. 	The applicant not finding his name in the 

list of officers to lAS in the Notification Annexure 

A/3 dated 9.3.1987 and finding the name of officers 

junior to him also w & M Cghockedbecause according to 

him in the formal course,he should have been notif4.ed 

for appointment to lAS on 9.3.1987 and so he made 

representation Annexure A/4 dated 6.5.1987 to the 

respondent No.1 stating therein that he had been 
last 

working in the cadre post for/about four years and 

he had never received any communication adverse either 

orally or in writing inhjpareer of 20 years and it 
asto 

was difficult to understand/how he had not been given 

us rightful place and requested the respondent No.1 

. .1_I 17 • 
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to take up the matter for early IS Notification. 

It was only on 25.6.1987 as observed earlier that the 

respondent No.1 issued a memo to the applicant to clarify 

his conduct pertaining to not effecting recovery of 

salary and allowance from one Talati-curn-Mantri while 

the applicant was working as Deputy D.D.O., Arnreli and 

as observed above, the applicant immediately on the very 

next day submitted expination dated 26.6.1987 Annexure 

A/6 that all the allegations pertained to the period 

long before the applicant officiated as Dy.t).D.O., Arnreli 

and therefore, the applicant could not be charged for 

the alleged misconduct in that respect and ultimately the 

respondent No.1 dropped the inquiry vide order dated 

24.8.1987 vide Annexure A/7 and then the applicant was 

appointed to the lAS by the President, vide Notification 

dated 18.11.1987 vide Annexure A/8. 

11. 	The grievance of the applicant is that there 

was no disciplinary or departmental proceedings against 

him when Selection Committee met on 16th and 17th Decernbex 

1986 and there was a clear mistake on the part of the 

respondent No.1 in informing the Selection Committee 

about decision of the Instruction of disciplinary 

proceedings against the applicant. He subiiItted that 

the Selection Committee was canpietely mislead by wrong 

information given by the respondent No.1 with the result 

that his name was included provisionally subject to 

clearance of inquiry decided to be instituted against him. 

The learned advocate for the respondents submitted that to  

applicant's name did not figure in the list dated 

9.3.1987 as the State Govt. had not recommended his name 

for promotion to lAS as the departmental inquiry was 

pending b fore him. 

: 19 



on to be answered is aht is the 

said tflet rtie disciolinary 

i:it an employee? n this 

point the applicant relied on th deision in State of 

adhya Fradesh Vs. benising 1990 s.C.C. page 738 in which it 

is observed as undx: - 

Hwormdliy, !7enaency for contemela tea initiation of 
dicp1 mary proceedings against a :andidate must be 
considered to have absolutely no impact upon his right 
to be considered. if the deper tTaratal inquiry had 
reached tht stage of framing the charges after a 
prima fade case be made out, the normel procedure 
followed as runtionea by the ribunal was sealed 
cover procecLuce but if the proceedings had not reached 
the stage of framing of Lhe eherge after prima fecje 
case is establid, the consideration for the 
promotion to a n1.gbcr or selection grace cannot be 
withheld merely on tfle grouud of peridency of such 
dscielinry pr ocecaings. Detfering the consideration 
in the Selection Committee held on 26.11.1980 on this 
ground was, therefore, unsupportableu 

The other decision relied on by the aalieant•s Alok 

ittal end Ors. Vs. Union of I die and. Ors (1991) 15 

ministr•. nyc frsm.nal Cases, new Delhieage bob in which 

it was hld that if on the date of consideration op the DPO 

no ehargshet was issued to the appi icents though preljmj-

nary investigetior revealed serious a legations and the case 

stood referred to the Central bureau of Investigation and 

on that basis D.P.C. placing its recoimendetion in a 

seald cover,, the action was h ld inveljd and it was 

furtear held 	the fact than the cheegasneetwa s 
n 	 not 

issudfsThsequent dte ws /slve.it. there is also 

an3ther ecision cited by the applicant C.O. ruinugara 

vs. the State of taail Nadu and Ors. 1990 SLR page No. 288. 
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It is held in this decision that it is necessary 

to state that every civil servant has a right to 

have his case considered for promotion according 
from 

to histurn and it is a guarantee flowing/articles 

14 and 16 (i) of the Constitution. The consider-

ation for promotion could be postponed only on 

reasonable grounds. To avoid arbitrariness, it would 

be better to follow certain uniform principle. 

The promotion of persons against whom charge has been 

framed in the disciplinary proceedings or chargesheet 

has been filed in criminal case may be deferred till 

the proceedings are concluded. They must however, 

be considered for promotion if they are exonerated 

or acquitted from the charges. If found suitable, 

they should be given the promotion with retrospective 

effect from the date on which their juniors were 

promoted. 

13. 	The most receit decision on this point 

is Union of India and Ors. vs. K.V.Jankirarnn and 

ors J.T. 1991 (3) S.C. 527. The Hon'ble Supreme 

Court had considered the question as to what is 

the date from w ich it can be said that the 

disciplinary/criminal proceedings are pending agairEt 

the emploeyee. The 1-Ion ble Supreme Court had 

considered the Govt. of India (DepartmentS of 

Personnel and Training) Office Memorandum No.22011/1/ 

79. Estt. (A) dated January 30, 1982 on the subject 

of promotion of officers and Office Memorandum 

No.22011/2/86.Estt. (A) dated January 12, 1988 which 
I 	

was made in supersession of all the earlier instruc- 

tioris on the subject included the Office Memorandum 

dated 30.1.1982. It was observed that there was no 

difference in the instructions contained in both the 

. . 20. . 
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memoranda except that in the latest memorandum in 

paragraph 4 for a six-monthly review of the pending 

proceedings against the govt. servant where the 

proceedings were still at the stage of investigation 

etc. It was also observed that this difference of this 

two Memoranda have no bearing on the question to be ans-

wered. The Hon'ble Supreme Court para 16 of the judg-

ment observed as under: 

"On the first question, viz, as to when for 
the purposes of the s?aled cover prcedure 
the dicipliriazy/criminal proceedings can be 
said to have commenced, the Full Bench of 
the Tribunal has held that it is only when 
a charge memo in a disciplinary proceedings 
or a charge-sheet in a criminal prosection 
is issued to the employee that it canbe 
said that the departmental proceedings/c rim- 
inal prosection is initiated against the 
employee. The sealed cover procedure is to 
be resorted to only after the charge-mo/ 
charge-sheet is issued. The pendency of prel- 
iminary investigation prior to that stage will 
not be sufficient to enable the authorities 
to adopt the sealed- eale cover procedure. We are 
in agreement with the Tribunal on this poit. 
The contention advanced by the lea med counsel 
for the appellant-authorities that when there 
are seious allegations and it takes time to coll- 
ect necessary evidence to prepare and issue 
charge-memo/chargesheet, it would not be in 
the interest of the purity of administration to 
reward the employee with 	a promotion, 
increment etc. does not imress us. The accept-
ance of this contention would result in injust-
ice to the employees in rrny cases as has been 
experience so far, the preliminary investigations 
take an inordinately long time and particularly 
when they are initiated at the instance of the 
interested persons, they are kept pending delib-
ertely. Many times they never result in the 
issue of any charge-memo/charge-sheet. If the 
allegations are serious and the authorities are 
keen in investigating them, ordinarily it should 
not take much time to collect the relevant 
evidence and finalise the charges. What is 
further, if the charges are that serious, the 
authorities have the power to suspend the 
employee under the relevant ruies,and the 
suspension by iteelf permits a resort to the 
sealed cover procedure". 

. .21,. 
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This decision helpshe applicant because in the instant 

case it is admitted fact that the show cause notice 

Annexure A/5 was issued by respondent No.1 to the 

applicant on 25.6.1987 while the meeting of the 

Selection Committee was held on 16th and 17th Decerrber, 

1986. 

14. 	In view of this settled legal position as 

per the decision referred to above, the name of the 

applicant at Sr.No.13 included in the select list 

provisionally subject to clearance of iriqury decided 

to be instituted against him as mentioned in the minutes 

of the meeting of the Selection Committee dated 16th and 

17th December, 1986 has no basis because it could not 

be said that on that day the disciplinary proceeding 

could be said to have commenced against the applicant 

and therefore denying the applicant his right to the 

appointment to lAS by promotion in his turn in the 

select listiBs caused injustice to him which has to 

be redressed. No doubt subsequently the respondent No.1 

closed the chapter and dropped the inquiry on 22.7.1987 

accepting the explanation of the applicant dated 26.6.87 

to the show cause notice Annexure A/5 dated 25.6.87 and 

the applicant was subsequently appointed to the lAS 

on 18.11,1987 but as observed above, there was 
respondents 

absolutely no reasonable ground for / 	to postpone 

consideration of promotion of applicant to the lAS post 

when ht was in the select list at Sr.No.13 and when he 

was suitable in all respect for promotion to the LAS 
( -.\ 

and when Qficer Mr.M.C.Nayak immediate junior to him 

in the select list was promoted to lAS vide notification 

dated 9.3.1987 vide Anneure A/3. The whole approach 

of respondents In not considering the applicant for 

: 22 : 
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promotion to lAS when his immediate junior was 

promoted vide Annexure A/3 was bad and arbitrary 

because it could not be said that the disciplinary 

proceeding had commenced against the applicant when 

the Selection Committee met on 16th and 17th Decener, 

1986. We, therefore, hold that the applicant instead 
been 

of being promoted on 18.11.1987 	ht to have'promoted 

earlier on 9.3.1987 when his immediate junior 

Mr.M.C.Njaic: was promoted to lAS. 

15. 	As the applicant succeeds on this above point, 

and as he would be entitled to the same benefits which 

Its immediate junior officer Nr.M.C.Nayak in the select 

list gets, it is not necessary for us to go into the 

question as to whether the respondents should have 

exercised powers under Rule 3 of All India Service 

(Condition of Service- Resuiary Maters), Rules, 1960, 

and Rule 3 (iii) (b) of Indian Administrative Service 

(Regulation of Seniority) Rules, 1954. It is also not 

necessary for us for the same reason to deal with the 

notification of Govt. of India, Ministry of Personnel, 

Public Grievancand Pension,Department of Personnel 

and Tianing dated 6.11.1987 vide Annexure A/12 regarding 

Indian Administrative Service (Regulation of Seniority) 

Rules, 1987 and subsequent Notification dated 18.1.1988 

by which the amendment was made in the said rules. 

The applicant Invited our attention to the decision 

in P.Mahendran v. State of Karnataka AIR 1990 S.C.p.405 

to show that as per this decision of the Hon'ble 

Supreme Court the rules which are prospective in nature 

cannot be take away or impair the right of candidate. 

As We have held that the applicant ought to have been 

promoted in IS on 9.3.1987 when us immediate junior 

was promoted, it is not necessary for us to probe into 

question as to whether amended rules would rot be 
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applicable and old rules would be applicable to the 

applicant regarding his year of allotment. The other 

decision on the same point in V.P.Sinha vs. State of 

Gujarat and Ors. decided by Ahmedabad Bench of C.A.T. 

- 	 on 2.2,1990 also need not be considered. In the 

conspectus of the facts and circumstances, this 

application is disposed of with the following order 

and direction: 

The respondents are directed to take all 

steps from due date with regard to the 

applicant in respect Pf his appointment 

1:y promotion to lAS w,e.f. 9.3.1987 when 

Mr.N.C.Nayak, Officer next to him i.e, 

immediate junior to him in the select list came 

to be appointed to lAS. We, therefore, 

direct the respondents to issue required 

orders accordingly including orders of 

consequential benefits of year of allotment 

and arrears of salary to the applicant 

within a period of four months from the 

receipt of this order by the respondents. 

Having regard to the faciof this case, 

we pass no order as to csts. 

/ 

(R.C,Bhatt) 	 (P.S.Habeeb Mohammed) 
Member (J) 	 Member (A) 

/i1) 


