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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH

0O.A. No. 336 of 1989.

DATE OF DECISION 96+01.1995,

|

Shd M.B, Patel

1. Petitioner
onri 5. Kanaki
Mr, P.H.Pathak Advocate for the Petitioner(s)
Versus
¥
Union of India and Others ~ Respondent
Mr, Akil Kureshi Advocate for the Respondent(s)
CORAM :
The Hon’ble Mr. V. Radhakrishnan Member (A)
« The Hon’ble Mr. Dr. R.XK, Saxena Member (J)

(

1. Whether Reporters of local papers may be allowed to see the Judgement ¢ i\

« =
2. To be referred to the Reporter or not ? 1

3. Whether their Lordships wish to see the fair copy of the Judgement ¢ = 1

4. Whether it needs to be circulated to other Benches of the Tribunal ? 'VL") '
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l. Shri H4.B.Patel,
2. Shri s.s.Kanaki,

Junior Account Officer (C)

Office of Area Manager (W)

Sabena Apartment,

Ahmedabad. e ssADplicants.

(Advocate : Mr.P.H.Pathak)

Versus

l. Union of India,
notice to be served through
The General Manager,
Telecom, Ahmedabad,

Telecom District,
kamnivas Buildiag,
Ahmedabad.

2. &assistant Engineer (Staff)
Ahmedabad Telecom District,
Ramnivas Building No.2,
Khanpur,

Ahmedabad. -« .Respondents,

(Advocate : Mr.Akil Kureshi)

JUDGMENT

O.4.NO, 336 OF 1989.

Date : 06.01019950

Per : Hon'ble Mr.V.Radhakrishnan : Member (A)

Heard Mr.P.H.Pathek and Mr.Akil Kureshi learned

advocates for the applicants and the respondents respectively.

26 The applicants are working against the post of
Junior Accounts Officer in the scale of Ks.1640-2900, in

the Telecom Department for a number of years. Even though

they are working against the post of Junior Accounts Officenl

they are only getting basic pay in the grade of Office

Assistants (Rs.975-1660 + officiating allowances of Rrs.50

I order to get promotion of Junior Accounts

/
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Officer the office Assistant has to pass Accounts Examination
in two parts. The applicants have passed the first part,

as persons who have passed both the parts of the examinations
are not available in sufficient numbers, the office Assistants

who have passed only in part of the examination like the applicants

are entrusted the job of Junior Accounts Officer with special pay
of Rs.50/= per month. The contention of the applicants is that
they are performing all their duties of that of Junior Accounts
Officer, but they are not given same scale of Rs.1640/-

2900/-, but only special pay of Rs.50/- in addition to their
basic pay as office Assistants. This disérimination made

out to the applicants is alleged to be arbitrary and illegal
and violative of Article 14 and 16 of the Constitution of
India. The applicants also contended that in all other cases
of officiating promotion, the employees are given the scale

of pay of the post but in the case of the applicants, they

are denied the scale of pay of the post of Junior Accounts

k. Officer and given only special pay of Rs.50/- of officiating

allowance. They have contended that the pay should be
fixed as per FR 22-C in the higher scale of Junior Accounts
Officer, The applicants have made seweral representations

which were rejected and hence they have came to the Tribunal,

3. The applicants have guoted the judgment of the

Karnataka High Court - B.Kodandapane Vs. Directors of Text

({\' Books, Banglore and others, wherein it was decided as follows
SN
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»This court on more than one occasion
has held that irrespective of qualifications if
duties and functions are performed in the same
post, there cannot be a highest pay for the
higher qualified holder of the post and a lower
pay for the one without that higher qualificat-
ion. Equal pay for equal work is the guiding
principle, If the petitioner does not have the
required qualification to hold the post, he
should have been reverted to his substantive
post long time ago. The respondents cannot

L take work in the higher post from the
petitioner continuing him in the pay scale
attached to the lower post. ©On this short
point the petitioner must succeed notwithstand.
-ing the objections filed by the respondents".

They have also quoted the following cases without giving full
details in some of them, in support of their contention

®"that equal pay shall be given for equal work".

1. Dhirendra Chamoli and another Vs. State of U.P, -
1986 s.c.C. ( L & 8 ) P.187.

) 2. Bhagwan Dass and others Vs. State of Haryana & Ors. -
Y 1987 A.I.R. - P.2049,

3. Jaipal and others Vs. State of Haryana and others -
1988 (3) ScCoCc - Po354.

4. Employees of Tannery and Footware Corporation of India
and orse. Vs. Union of India and ors. - 1991 (1)LLJ.P.563.

$. Kt ishan Gopal Tiwari Vs. State of Rajasthan etc.-
1994 (1) L.L.J. P.400.
6. Karnataka State Pvt.College Stop-Gap Lectugers

Association Vs. State of Karnataka & Ors. - ATR.1991
sC 92 (2) scc - 29. ’

7. Gopal Krishna Sharma - 1992 L.I.C. P.2384.

4. They have questioned the polgcy of the Ministry

of Communications, Goveranment of India, letter dated
/kﬂ\//// 14.6.1979, wherein it is laid that in case, qualified

candidates are not available for promotion to Junior

Accounts Officer and if unqualified persons are promoted
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to the higher gradetheyshould be paid only RB.25/- as a
special pay. They alleged that this policy is wviolative
of Article 14 and 16 of the Constitution of India. The
applicants have stated that they are performing the same
nature of duty and shouldering same responsibility as
performed by persons regularly promoted as Junior Accounts
Officer. There is no difference between the naturs of
duty and responsibility between the two sets of officials
and there is no basis for discrimination in pay scale,

The pay scale of office Assistants is Rs.975-1600/- while
the pay scale of Junior Accounts Officer is Rs.1640-2900/-,
There is no justification for the department to deny

them in the higher scale and they are performing the same
nature of duties. The department could not pay the
applicants less because they have not passed both the
parts of the Accounts Examination. There is no separate
pay scales for unquelified Junior Arcounts Officer and
qualified Junior Accounts Officer. Even if the applicants
have not passed part-II of the examination they are doing
the same work like those who are appointed after passing
both the parts and hence there could not be any justification
to deprive the applicants for the regular pay scale of
Junior Accounts Officer. Accordingly, they claim for

the following reliefs :

(A) The Hon'ble Tribunal be pleased to
declare the impugned order dated 28.2.1989
as illegal, invalid and inoperative in law
and be pleased to gquash and set aside it
and further direct the respondents to pay
the time scale of pay with all allowance of
junior Accounts Officer to the applicants

for the period when they were officiating

on that post. CJ
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(B) Be pleased to declare that the
applicants are entitled for the benefits
of time scale of pay with all allowances
of the post of Junior Account Officer and
direct the respondents to pay the arrears
of the dues with 18% interest.

(C) Be pleased to declare the act of the
respondents depriving the applicant of

the wages and allowances of junior Account
Officer, for the period when they have
worked on that post, as unconstitutional
and violative of the principles of equal

pay for equal work.

(D) Any other relief to which this Hon'ble
Court deems fit and proper in the interest

of justice togather with cost.

B The respondents have filed reply. They have
stated that wunless the applicants pass both the parts

of the Accounts Examination they are not entitled for
regular pay sceles of Junior Accounts Officer, due to
availability of vacancies in the Junior Accounts Officer's
grade and because of non-availability of candidates who
have passed both the parts of the Accounts Examinations
officials like the applicants who have passed Part-T only
are given officiating promotion as Junior Accounts Officer
with special pay of Rs.50/-~. This is based on the policy
of Government of India, laid down in Ministry of

Communication memo no.17-19/79-sEA, dated 21.4.1980,

pert-I (Annexure-k/l). These persons who have passed

Part-1I are allowed to work in local/leave arrangement only.

...7..
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Unless they heve gualified in part-II of the Account
Examn they are not eligible for regular promotion as
Junior aAccounts Officer, only passing Part-I of the Account
Exam does not entitle them to be promoted as regular Junior
accounts Officer. Persons who passed both the parts are
given prescribed practical training and then given regular
promotion as Junior Accounts Officer. The Junior Accounts
Officer is a All India Cadre and the person has to pass both
the parts of Accounts Exam to become a member of All India
Cadre. They have stated that FR 22 C applies only to
promotions on regular basis and does not apply to officiating
promotions. The applicants who have passed only Part-I
are given officiating promotions on ad hoc basis in local/
leave arrsngement and they are paid special pay of Rs.50/-
per month according to Rules. They cannot claim equality
with persons who have passed both the parts of the exam
and hence regularly appointed as Junior Accounts Officer.

N It is also a specific condition that thg applicants have
been intimated that the promotions are on 24 hoc basis with
special pay of Rs.50/- and does not entitle them to the

higher pay scale. The applicants have accepted this

condition and the officiating promotion. They have not
expressed unwillingness to what they get as Junior Accounts

Officer under these conditions.

6. The applicants have filed rejoinder. They have
questioned the departmental instructions and chal le nged

them to be unconstituticnal. They have stated that once the

/X%{N/// appl icants have been asked to do work of Junior Accounts

Officer they should be given the regular pay scale as per
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the principles of equal pay for equal work and other
considerations stated by the respondents are not relevant.,
They have claimed that the applicants can not be deprived
under the FR of eguality. They have asked for the
instructions issued by the department to be struck down as
undonditional and violative of the public policy. They

are entitled for fixation of pay as Junior Accounts Officer
in the regular scale of Rs.1640-2900., Further they have
quoted one case of Shri S.S5.Kenaki who was getting Rs.50/-
as a special pay when he was appointed as a Junior Accounts
Officer after passing part-I of the Account Examination and
after he had passed part-II of the Lxamination he was given
the grade of ks .1640-2900, Shri Kangki has been performing
full duties of Junior Accounts Officer from the time of his

officiating promotion and continued to the same
duties after he was promoted on regular basis after passing
the part-II of the examination. Accordingly, the applicants
have claimed that they should be given regular pay scale

of Rs.1640-2900/-, from the date of their officiating
promotion as Junior Accoéobunts Offiéer. During the arguments ‘
Mr.P.H.Pathak learned counsel for the applicants pointed ‘
out that the applicants are not asking of higher pay scale
but are only asking for the regular pay scale of Junior
accounts Officer in which they are performing their duties.
The duties and responsibilities of the persons promoted
regularly after passing both the parts of the Account
bBxamination and that of those persons promoted on officiating
basis as Junior Accounts Officer after passing only part-I

of the examination are the same and there cannot be

discrimination between the two sets of employees in the

pay scales. He cited the following cases decided by the
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Supreme Court and other High Courts in support of his argument

that the applicants are entitled for the pay scale of Junior

Accounts Officers,

£

First case cited by him is that of "K.G. Tiwari Vs, State

of Rajasthan decided by the High Court cf Rajasthan in

0]

S.B.C.W.P. No.3153/1992", In that case it was decided that;

The helper who was given the work of L.L.C. should
be paid their pay scale to L.D.C. for the duration
»f his working as L.L.C.".

The next case is that of Dhirendra Chamoli anc Others

Vs. State of U.P. (1986 Supreme Court Cases (L&3) 187)

decided by the Supreme Court . In that case it was held

that

"The Casual workers on daily wages L sis performing
the same duties as performed by r lar Class IV
Employees are entitled to Salury nc gpnq;tlhﬁs of

[

service ¢n part with regular workers",

In the case of Surinder Singh_and another Vs,

Engineer in Chief, CPWD and others (1986 SCC (L&3) 189

(1986) ISCC 639) it was cecided that ;

"Daily wage workers of CPWD are entitled wages
=qual to regular pe :m~n3nt employees employsG to
do their iLEdL cal work"

In the case of Bhagwan Das and Others Vs. State of

Harvana anc Others (1987 III SVIR (L) 57) it was decided
that ¢
" Temporary Supervisors engaged in the Educaticnal

Department should be paid the same pay scale as
regular supervisors"
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In the case of Daily Rated Casual labour Employed
under P&T Dept. Vs. Union of Incia (JT 1987 (4) SC 164,) it was

orderad by Supreme Court that

"Casual labourer should be paid minimum pay scale
of a regular worker,"

o In the caese of Jaipal and Others Vs, State of Haryana

and Others (1988) 3 3CC 354) it was cecided thats

"If the two categories of employees perform

similar nature of work, the facts that employees

of one category were appdbinted temporarily will

nct make any difference in payment of wages and both
shaad be paid the same pay".

In the case cof Karnataka State Private College Stop-

Gap Lecturers Association Vs,.State of Karnataka and Others (JT

1992 (I) it was cecided that

Ay "A teacher appointed temporarily should be paid the
/ same salary as is aumissible to regularly appointed
teacher,

In the case of Vijay Kumar Vs, State of Punijab, (AIR 1994

3C 265) it was decidec¢ that:

" Part time lecturers working for more hours everyday
as compared to regularly appointed Lecturers are
entitled to be paid acccercing to minimum regular
pay scale",

3. Mr, Akil Kureshi, learned advccate for the respondents,
on the other hand, pointed out that due to administrative reasons
/&a‘w/// viz., availability of the vacancies anc ncn-availability of the
/ qualified persons, the applicants vwho have passed Part I cnly of

the Accounts

Examination are given chance to cfficiate as




Junior Accounts Officer anc pay Rs. 50/- as special pay per

month as per para 41 of the Manual of Appointment and Allowances

of Officers of the Indian P&T Department reproduced below:

ng1., (1) Ungualified officials appointed to work
as senior or junior Accountants on account ct the
non-availability of qualified Accountants shall be
emtitled under Fundamental Rule 9 (25)(a3 to a
special pay of k.20 p.m. in addition to their
substantive pay or officiating pay crawn
immediately prior to appointment as Senior or
Junior Accountant subject to the condition,

that the amount of pay plus special pay does

not exceed the pay that they would have been
entitled to under the normal rules,had they

been appointed to officiate as Junior Accountants.

( Govt.of India,Ministry of Finance (C's) endt.
No.P.E.9-3/51,datec¢ 4th December, 1951 and DGPT's
letter No.2-117/66-PAP,dated 16th November, 1967
issued with the concurrence of the M of F(C)

vide U.0. NO.5271-PT'I1/67,dated 2nd Novembsr, 1967)",

<. These are by executive instructions due to
administrative necessity. The doctrine of equal pay for
equal work cannot apply here as the applicants being
unqualified form a separate claSs compared to persons
who are alifiecd ¢ i ; : ' R
qualifiec., The quality of work done is different

0l it

between the two sets of PRIS
PRrSons, the ¢
SO UR AD
\
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judgments. He pointed out that in the case of the State

Of Mysore and another Vs. P.Narasinga Rao (AIR 1968 SC

349 ( V. 55 C 79 ), it was held that the "classification of

two grades of tracers,one for matriculate tracers with
higher pay scale and another for non-matriculate tracers
with lower pay scale was not violative of Article 14 and
16 of the Constitution." The next case guoted by him is

Union of Incia Vs, S.,B.Kohli and another (AIR 1973 SC 811).

It was held that

"The necessary qualifications could be
prescribed for promotion to supertime
grade 2 and it does not violate Arts,
14 & 16 of the Constitution,"

Ia cue case of V.Markendeya and others Vs,

the State of Anchra Pradesh and others (AIR 1989 SC 1308)

it was held that " non-graduate supervisors cannot claim
parity with graduate supervisors regarding pay scales and
prescribing lower scale for non-graduate sSupervisors was
not viclative of Arts.14 & 16 of the Constitution. In the

case of State of Rajasthan Vs,Kithen Sen (AIR 1992 sC 1754)

it was held that " distinction between two 5¢ts of teachers
i.e. trained and untrained and prescribing different pay-
scales for different educationally gualified candidates is

permissible,®

. The guestion to be decided is whether the
respondents are justified in not giving the applicants the
pay-scale of JAOs, It is not cisputed that the applicants
have been promotec¢ on officiating basis to the post of

JAO after passing the Part-I of the Accounts Examinatiocn.

There is no doubt that they are performing their cduties

13




of JAO and shouldering responsibilities of that post.

It is not possible to accept the argument that the

quality of their work is different from regularly

promoted JAOs. Their performance as JAO is adjudged the
game way as the work performed by regularly promoted

JAOs, The applicants are posted not only in leave vacancy
but also in regular vacancy of JAO due to non-availability
of persons who have passed both the parts of the Accounts
Examinatiocn, It means that some of them may be continuing
on working as J.A.0. for considerable length of time., There
is no separate scale cof pay prescribed for such persons
promotec as JAOs who have passed only Part I of the
Accounts Examinaticn., When persons like applicants are
continuing to work as JAOs for considerable length of time
and performed the same duties as perfcrmed by regularly
promotec Ja0s, are th= respondents justified in giving them
the sum of Rs, 50/- per month as a reward for performing
work of @ higher nature and shoulcering adcditicnal respons—
-ibilities 2 Even though there is no direct case like the
applicants case deciced by the Supreme Court, Mr., Pathak
for the applicants has guoted as cited alove number of cases
decided by the Supreme Court in the matter of egual pay for
equal work, From that it is clear that the Apex Court has
consistently upheld the principle of "equal pay for equal
work" in the various jucgments cited by Mr. Pathak. This
principle was once dgain reti-rated by the Supreme Court in the

‘case of Jaipal and others Vs, State of Harvana and Others

(1988) SCC 354 where it has observed that ;

-01400
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"If the two classes of persons do same work under the
same employer with similar responsibility, under similar
would apply
working conditiocns, the doctrine of equal pay for equal workzand
until it would not be open to the State to discriminate one

class from the other in paying salary. The State is under

constitutional obligaticn to ensure equal pay is paid for
equal work. The same principle was reiterated in the case

of V.Makkendaya and ors. Vs. State of A.P. (AIR 1989 SC 1308)

it was helé that

(\ g " Where two classes of employees perform
‘ j@entical or similar duties and carrying |
out the same functicns with the same measure
of responsibilitg having same academic
qualif ications, they would be entitled to 1
equal pay. If the State denied them equally |
in pay, its action would be viclative of
Arts. 14 & 16 of the Constitutidn and the
Court will strike down the discriminaticn
and grant to the aggrieved employees. But
pefore such relief is granted the Court
must consider and analyse thenraticnale
behind the State action in prescribing
two different scales of pay. If on an
analysis of the relevant rules,orders,
nature of duties, functicns,measure of x
responsibility, and educational qualifications
required for the relevant posts, the Court
finds that the classification made by the
o State in giving different treatment to the
‘ two class of employees is founded on raticnal
basis having nexus with the objects sought
to be achieved, the classification must be
wpheld. Principle ofequal pay for equal
work is applicable among equals it cannot
be applied to unequal."

Keeping in view of the above principles,we have no
doubt that the applicants are per forming the same work and
" shoulder the same responsibilities of persons who are appointed

as Junior Accounts Officer after passing both the parts of

the Accounts Examination.The respondents have not placed any

15
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material on recerd to justify the present applicants to be
placed in a separate class in order to pay them a lesser
amount of salary. 1In other words, we cannot see any
reasonableness in the classification made between the two
groups of employees which is founded on rationale basis
having nexus with the objects sought to be achieved, persons
like the applicants who have passed the Part-I of the Accounts
4‘ Examination and are promoted as Junior Accounts Officer in
public interest and do the same work as done by the
regularly promoted Junior Accounts Officers. It is therefore,
clear that the applicants do the same work under the same
employer and the similar responsibilities and working
conditions there is no reasonable basis for any discrimination
One of the arguments put forward by the respondents is that
as per recruitment rules a person has to pass both parts
of Accounts Examination in order to get regular promotion
entitling him to the pay scale of Junior Accounts Officer.
If thet is so, the applicants should not have been given
officiating promotion of Junior Aceounts Officer. However,
due to exigency of administration, applicants have been

given officiating promotion after passing Part-I of the

Accounts Examination. In the circumstances, we are of the

view that when they are not to be given régular pay scale '

of tle Jénior Accounts Officers as per recruitment rules their

pay should be fixed under F.R. 35 suitably on the analogy

of Government of India, Department of Personnel and Training
b\/ 0.M.NO., 18/12/88 Est.(Pay 1) dated 18th July, 1986 and

0.M.NO. 18/12/26/86/EST (Pay-1) dated 29th July, 1987,
(Government of India order No.2 under F.K. 38) .
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10. Accordingly, the application is allowed and the
impugned order dated 28.2.1989 (Annexure-A/4) is quashed
and set aside. The applicants shall be entitled for the
special pay as stated above with effect from one year
prior to the date of filing this Q.A. i.e., 6.7.1988 so
long as they continue to hold the post of Dunior Accounts
Officers. The respondents shall comply this order within
eight weeks from the date of receipt mf£ thereof. In view
4 of the above directions the application is disposcd of,

No order as to costse

o

N\
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(Dr.R.K.Saxena) (V.Radhakrishnan)
Member (J) Member (A)

' aite




MA/329/98 in0A/336/89

¥

Office Report - ORDER

At the request of Mr.Adeshra for Mr.Akil

9.,5.95 ) )
Kureshi, the matter 1is adjourned to
10,5+ 1985,
Y
L
(V.Radhakrishnan )
Member (A)
npm
10.5.95
Even though time limit of eight weeks
‘\. given by this Tribunal was over by 6.3.1995,
respondents have filed M.A., fop extention
) of time onlpr on 24.4.1995 asking faor extention
¢ up to 6.5.1995, that period has also expired

by now. Hence M.A./328/95 becomes infructuous.
Respondents are dirscted to implement the
judgme nt immediately, MA/329/95 stends disposed

of accordingly.,

( V. Radhakrishnan )

‘T Member (A)




Date Office Report ORDER
2246495, Even though direction was issued by this ‘

Tribunal on 10.5.1995, directing the respondents
to implement the judgment immediately ‘&he present
MsA. has been filed for extension of’éime upt o
15th September,1995. This action of the respondents
ip not appreciated. One last opportunity is given |
to the respondents to émplement the judgment |
immediately without fail. M.A./411/95 stands
rejected and stands disposed of. Copy of this
order be given to the counsel for the respondents.

'y

Al

| (VeRadhakrishnan]
Member (A)

aite.




