
IN THE CENTRAL ADMINISTRATIVE TRIMNAL 
C) 	 AHMEDABAD BENCH 

O.A. No. /319/89 
T.A. No. 

DATE OF DECISION /~-3-1993 

Shri dLdL 	XLndflbhai. N. 

Shri P.H.Pathak 

Versus 

Union of India & others 

Shri Akil i(ureshj 

Petitioner 

Advocate for the Petitioner(s) 

Respondent 

Advocate for the Respondent(s) 

CORAM: 

The Hon'ble Mr. N.V.Krishriaj-i 	 Vice Chajrrndn 

The Hon'ble Mr. h.L.l3hatt 	 Judicj 1 4ember 

Whether Reporters of local papers may be allowed to see the Judgement? 

To be referred to the Reporter or not ? 

Whether their Lordships wish to see the fair copy of the Judgement ? 

Whether it needs to be circulated to other Benches of the Tribunal? 



8hri Prmsr Laxmanbhai N. 

At Post - Sardar Pur 
Taluka \Jijaypur Dist. fleheena 	 'ipplicant 

Advocate 	Snri P.H. Path< 

Ver gus 

Union of India 
Notice to be served through 
The Chief Post Master Caner al 
Navrangpura, Ahmedabad. 

2, 	Sub-divisional Inspector (postal) 
Visnagar Division, Vishngar. 	 Respondents. 

Advocate 	Shri Akil Kureshi 

J ii U CE 11 E N I 

In 

O.M. 319 of 89 	 Date : UO March 193 

Per Hon'ble Shrj N.V. Krishnan 	Vice Chairman. 

The applicant was working as an Extra DepartmenLal 

Packer under the second respondunt from 2-9-1987. He is 

aggrieved by the verbal order of termination a 	his service 

by respondent no.2 from lst Ootoor 19BE. by appointing a 

fresh employee in his place. Hence, he has filed this 

applicetiun under section 19 of the Administrative Iriounals 

Act, 1986. 

The brief facts leading to the termination of 

his service in the auove manner are as follows: 
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2.1 	 The applicant stts that he was 

apeointed as Extra Departmental Packer, Jantral 

by the second respondent frem 2nd Sep tamest 197 

and he was not given any apoinLmant araer. The 

charge of the of rice  was got handed over to him. 

'
AI 

2.2 	 He worked continoesly on chts oat 

till 30th September 198s as is evident from the 

/4nnsxure A document. 

2 • 	 He states tht he was orally terminated 

by the respondent no.2 by appointing a iresh 

employee in his place. A copy of the ordr appointing 

the fresh employee and sioultaneously terminating 

the service of the applicant is at Annexure 14 -1 

His services were terminated from ist Octouer 1908. 

VI 

2 .4 	 The apulicntts compliant is that the 

Department is bound to regularise his service as 

he had put in more than 350 days of contir ous 

service and Lhe appointment of Shri .Q. Desai 

in his place is arbitrary and illegal. 

2 .G 	 The aplicent has also cenu nded that 

in the circumstances,thutermination is violative 

of the provisions of the Ind trial Diapute Act, 

1947 as the Postal Department is an industry ano 

the aplicant is a workman, and his termination 

has been effected without compliance of h 

provisions of sectiun 25 F of the Act. 

2 .5 	 Under these circumstances1 he has 
prayed for a declaration that the impunged order 

terminating his service is illegal and inoperative 

and that he continues to be in sarvice and a 
direction to the respondents to reinstate him 

with full back wages. 

3. 	Tha respndents i.e. Oeartmane of Posts have fi.ed 
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a reply in which the claims made by the applicant have been 

resisted. The case of the Dertment is briefly as 2ullowS- 

3.1 	 In the ED Sub-office Of Jantral, one 

ishok Parrnar was worrung as ED Packer on tempo-

rary and adhoc oasis. As he remained ausent rrom 

2nd September 1987, an immediate arran 	it was 

made by entrusting the working to the applicant 

from 2nd Septemoer 1987 on a purely temporary 

uasis. The gormai rdao in tots connection was 

issued by the Memo dated 5th Octodr 1937, a 

copy oF which is also ivon La Lhe applicant. 

The copy of that or er has been roduced in 

court on 17th September 1952 and kepc on record. 

Ms this orde is importantthe' English translatior 

thereof is reprodced below :— 

to 	Services of Shri Ashokkumar 

Mafatlal Prmar is Viareby terminated 

w.e.f' 	2nd Septembei 1937, who was 

working as ED Packer Jontral on adhoc 

oasis and remained aosnt from duty 

w,e .f 2nd Septermoer 1537. 

Shri Parmar Laxmanbhai N. is 

hreby appointed pravisonally as ED 

Packer purely an temporary and adhoc 

basis w.e.f. 2nd Se;;temoer 1987 with 

clear understanding that he will D 

discharged at any Lime. N will have no 

claim of the said post when permanent 

regular 	*kgg appointment will be 

made and he will abiale by the EDA 

(Service and conduct) Rules, 1964.' 

3.2. 	It is stated tht this uas a temporary 

ap.ointiient and in ord.r to make a regular 

aointment the Sub 5ijisional Post Visnagar, 

the respondent no.2 initiatod proceedings .Ln 
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acco:danoa atth the standing instrcutiuns. HC(  

throre,abtajned names of the candidates 

frr?the Employment Exchange Uffic, Ilehsana 

whico sponsoreci the koaa names of four persons. 

The applicant was not sponsored by the Employment 

Exchange. The second respond tnt theeafter 

selected Bhikabhai aberi as iD Packer Jatral 

from the list of these four persons and he was 

given the or.er of appointment. The applicant was 

also informed of the same and was direted to hand 

over L1,e charge to the new aointee. 

It is stted that the appointment of 

Bhikhabhai abari is regular and in accordance with 

law. The a.plicant was t<en on duty urely provision-

-al basis, as a stop gap arrangooent and therefore 

he has no rioht to claim that he ohou lb be regularised. 

D .4 The respondonts also nenied the claims 

mase an the oasis of the Induscrial Disputes Act 

by claiming thac the Uepartient of Post is not an 

industry. 

4. 	 In the rLjoinder filed by tho applicant he has stated 

th t the nomination from the employment exchanbe can be considered 

only for considering the claims of persons Like the applicant 

already seriny in the department. It is also contended that the 

appointment of J.A. Rabari is totally irrelevant for considering 

the question of his termination. 

5. 	We have heard the learned Counsel mfor both the 

sides. in the course of arguments the learned Dounsel for the 

respondents dio not press the plea that tx department is 

not an industry or that the benefit of the Industrial Disputes 

Act cannot be claimed by the ap0 licant. It is now well settled 

that the Department of Posts is an industry and ED agents are 

workmen oh: can cla; tn protsction of th Inicsutrial °isputes 

Act. 

Tht learned oansel for the rosoondents contended 
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that the ord.r dated 5-13-187 issd to the applicant 

and reporoducea aaoue in pare J .1 clearly states thus apart 

from the fact that the aointment is temporary and on 

adhoc basis it was liaola to uc discharged at any time 

The stipulation was 	clearly made that "He will nave no 

claim of the said post when permanent 	regular apoinL ment 

will be made". The Department went ahead with tile selection 

rocess and selected the candidate who was thiereaftur 

induct d and the services of the aplicant was terminated 

which is strictly in sacordanca with this uondition. He 

theru fore, contended th0t this termination is covered by 

clause (bb) of sub section (Do) of section 2 of the  

Industrial Dispute Mct and is shesef'ore not a retrenchment 

and hence section 25 F is not aterautad, 

7. 	The learned counsel for the aplicant contenued 

that if the term nutijn of setuiae is nut to be treated 

as rstranchrnent it shuld strictly conform to the rquiramoat 

of clause (bb) of section 	(Do). n other words, it should 

specifically indicate the date on which the employment would 

be terminated in the ordr of appointment itsELf. In that 

case alone1  the person is put on notice, evn at the 

begining of his carr.er , that his service will be terminated 

on a particular date. He contends that theurder dated 

5th October 1987 cannot be of any help to the respondents 

in taking the stand under thaprovisions of the Industrial 

Disputes Mct, because his appointment on 2-9-1967 was 

uncond in anal. 
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0. 	We have carefl1y considered ehe mattr, The full 

Bench of he Tribunal has rendered thedecis.on in the 

C.5. arvati Us. Sub-Oivisinel inspector lYgi (1) A T R 

CAT 361 in which this question has oen uxaoined. A reference 

was made in -.are 3 of the judgement to the Arnexura A and B 

appended to Rule 11 under 	ilode of Recruitment" in Swamy's 

Compilation of Service Rules for ED Staff in thePostal 

Telegraph Department.' The  Bench niade he following observation. 

Clause (bb) is quite relevant in respect 

of provisional E.U. Agents. The orders 

of appointment are usually to be issued 

in the form indicated in rnnexure A or 

(B) appended to Clause 11 of the 11ules. 

In Annexure (A) there is stiplation that 

the provisional appointment will be termi-

nated when regular a,pointment is made. 

In Annexure (a) there is sLipulation that 

the provisional apointm.ent is tenable 

till the disciplinary proce edins against 

'X' are finally disposed of. When any one 

of these stipulations or any other valid 

stipulation regarding the termination of 

the contrct is incorporated in the order 

of appointment the termination of service 

will not amount to retrenchment on account 

of the exception clause (bb) and Section 

25 (H) of the I.D. Act will not come into 

play at all. 

No doubt, the roforma prescribed Ly the Dc- artment as 

n 
Annexures A and d are 	-e spCcitic in ragare to the condition 

under which the termination of the candidete's employment can 

be made on the happening of the event mentioned therein. 

ii- 
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The questin is whether the order dated 5th October 

1987 can be construed in the dame manner. We are satisfid 

that the appointment order dated 5th October 1987 reproduced 

in pare t .1 supra has clearly informed the aeiicant that 

he will not have any claim on the post when parr-ianent regular 

recruitment is made. The apalicant was thus told that his 

appointment was not a regular a.pointrnent, it was only a 

stop gap arranoement and steps will be taken to mae a regular 

appointment and that his claim to hold th poet will and when 

a regular apointment is made. Therefore, incur viow,this is 

a sufficient provision in the contract on the basis of uhch the 

respuri ants can claim that Lkis conaition takes the termination 

outside the 1,urview of retrenchment in terms of clause (bb 

of section 2 (oo) of the Indu strial Cisputes  ict, which reads 

cc follows: 

" 	(bb) 	termination of the service of the 

workman as a result of the non-

renewal of> he contract of employ-

ment detween the employer and the 

workman concerned on its expiry or 

of such contract caing terminated 

under a stipulation in that behalf' 

contained therein; or 

The learned Oounsel for the applicant stated that 

this had to be issued to him along with his apeintment order 

on 2-9-1987. he apointment order is dated only 5th October 

1987 and therefore)  the appointment made on 2nd September 1987 

is not cooered by this condition. We are wnabia to agree. The 

appintment on 2nd September 1987 was an oral appointment due to 

urgency in makino such appointment. It has been forrna lised by the 

order dated 5th October 1987 which is not too late a date. 



Further)  if the applicant felt that conditions not 

envisaged when he uarally appointed have Wx ueen 

incorported the:ein, he could have protested. He did 

not do so. Therefore we hold that the jrder dated 5th 
KW 

Octooer 1967 governjP& his appointment. 

11. 	 For the detailed reasons given abovawe hold 

that the termination of the service of the aplicant is 

in acoordancu with the conditions stipulated in the 

orders of his appointment dated 5th October 1937 and 

therefore it does not amount to z 'retrenchment' for 

purpose of the Industrial Disputes 14ct. The application 

has tne:efore, no merit and it is dismissed without any 

orders ask to costs, 

q2- 
(R.C. Bhatt) 
	

(N.V.Krishna n) 

Nember (3) 
	

'dice Chairman. 


