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o IN THE CENTRAL ADMINISTRATIVE TRl UNAL
A AHMEDABAD BENCH
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|
0.A. No. /318/89
T.A. No.
DATE OF DECISION  15-1-1993
Shri Chhotubhai Mistry Petitioner
shri P.K.Handa Advocate for the Petitioner(s)
" Versus
i Union of India & others Respondent
Shri N.S.Shevde Advocate for the Respondent(s)
CORAM :
The Hon’ble Mr. N.V.Krishnan : Vice Chairman
The Hon’ble Mr. R.C<.Bhatt : Judicial Member

1. Whether Reporters of local papsrs may be allowed to see the Judgement ¢

2. To be referred to the Reporter or not § 7~

3. Whether their Lordships wish to see the fair copy of the Judgement ¢ >

4. Whether it needs to be circulated to other Benches of the Tribunal ?




Shri Chhotubhai Mistry

Block No: 487, Room Ne. 336

Railway Coleny,

Opp. Vohra Ki Chawl,

Maninagar, Ahmedabad 8 Applicant,

Advocate Shri P. K., Handa
Versus

13 Union of India
Secretary, Ministry of Railways
Reil Bhavan,
New Delhi,

2% General Mna
Western Rai
Chruchgate Bombay

3. Divisional Reilway Manager
Western Railway,
Pratepnagar, Vadodara=390 004

4, Sr, Divisional Personnel Officer

Western Railway
Pratapnagar Vadodara

D Sr, Divisional Accounts Officer
e L:}

6. Divisional Mechanicael Engineer (LOCO)
Western Railway
Pratapnagar Va adodara.

Advocate Shri N,S. Shevde.

ORAL JUDGEMENT

In
0.A, 318 of 1989 Date: 15-1-1993

Per Hon'ble Shri MN.V.Krishnan Vice Chairman,

Shri Handa for the applicant,

the respohdents,



©

The applicart who was an engine driver has prayed
fer the fellowimg reliefs in this applicatienm,
a

(1) The applicant prays fe the Hen'ble Tribumal
to direct the respomdemt te grant the ari;}s
of Preferma fixatiem givemn while proemetimg
frem Dr, C to Dr.B and alse te rectify the

U

amemly in pay fixatiom equivalent te the
jurnier ef the applicant,

(ii) The respendents may alse be directed te calculate
the avergge b/ mmm emoluments fer Pemsionary
bemefits Ly merging 55% ef basic pay imstead
of 30% as the applicamt has retired as Driver B
(DsSL).

At the time of final hearing we meticed that theees
twe reliefs are discemnected. Im ki these circumstance,
the learmed ceunsel fer the applicant submitted that the
application may be considered im respect of relief a@(ﬂ.

leaving aside the relief sought im item me. 2.(1)) =

3. Accordingly, we comsider this application im respect

of first relief sought by him,

4, The grievamce of the applicant is that tka while
werking as driver C)the applicant was suspemded or 27-2-1983
but it was reveked oem 21-4-1983, Suhsoquontly)this peried has
been ordered to be treated as duty umder the Ammexure A-2
letter dated 24-4-1987, It is stated that subsoquentlx}a
charge sheet was issuo§)apparcntly orn 5-5-1983, Howevo:)thc
Department did mot preceed with the charges and ultimately
the charges were éropped. The appglicant was premeted frem
5-1-1984 takimg imto censideratiem th. date on which his

juniers M.Z. Mir was premeted during the pendency eof the



charge sheet, Aceordinglg he was givam premotien te the

poest of Driver (B) Diesel motiemally with effect frem
5=1«1984, Subsequently, the meme dated 3-12-1987 (Arnmxure A)
was issued by the sixth respomd=mt, Divisional Mochan{vfal
Emgincer‘which indicated how his pay has beer Ex fixed enm
such prometioen, It is stated thit he Was been géytzv:foforna
promotion mmix amd pay fixatiom as Driver B Diesel/5-l-1984
and the actual payment has ;:::7§§6n 21=7-1986, The grievamce
of the applicant is th&t)for ro fault ef his)he has been kept
eut eof premetiem durimg the abeve peried amd demied firancial
benefits, He contemds he is}thcrofore)entitled to full back

wages fer the atbeve peried.

4, It is im these circumstamcenand backgroumd that relief
(1) oxtracf@d abeve has beem prayed fer. The learmed coumsel

has alse stated thst in para 3 ef the applicatiem, the exhikit
/b meme is inpusgis. O“ﬁbéﬁh‘J—
a

Sy The respordents have filed /reply im which it is admitted
that preceedings were imittiated on 5-5-1983 and that durimg

the pendency thereof)the applicant was met censidered feor
premetier amnd was mot premeted as Driver B fer this reasem$,

It is alse admitted om page 2 of the reply that the
diisciplinary proceeding% was susbsequently drepped by the
competent mutherity. It is furtherAsubmitted that the fact
findimg imquiry ® was conducted by the Ssst, Mechamical Emgireer
(BG) Ahmedabad but could met be finalised due to admimistrative
account fer ome er the other reasems, The appellate autherity,
in kkxwEam the meanwhile eordered th:t the peried of suspensien

should be treated as a period spemt em duty., Subsequently, the




&

applicant was promoted from 5-1-1984 rotionally from the
date of promotion of his juniers but he actually started

working as Drider Grade (B) Diesel only from 21-7-1986,

4 A7
S In regard toc non-payment of sazlary till 2%=%-1986

the only reason given by the respondent is that the applicant
had not shouldered, the responsibility of the higher post
(Driver Grade B) 2nd hence he has no right to claim arears

from 5=1-1984,

6. " We have perused the record and have heard the

learned Counsel for the parties,

1% ' Though the respondents have not raised the issue

of limitation in the reply, Shri N.S, Shevde, learnmed Counsel
for the respondent pointed out that impunged order was is%ged
on 3-12-1987 and this application has been fileéd on 1-8-1984

and is‘bherefore,barred by limitation,

8, We have m=t considered this matter, The applicaent
has sought veluntary retirement from 9-2-1988. The prayer

made by him will notadversely affect any other party,. Besides?
the claim is for a period of four years which is not an
insignificant period. Therefore,we are satisfied that the

delay should be condemmd and we do so.

9. The learned Counsel for the applicant submitted
thist there are decisions of the Supreme Court on which the

applicant relies for back wages,

10, We are of the view that the applicanty should have
made a proper represent:otion agaeinst the exhibit A order
which has not been dome by him so far, It is only fair

W Guwe Moan
to @ireet him/opportunity to maeke such a detailed




representation in which he can take all grounds available
to him abd submit it to respond nt no.3 within three ueeks
from the date of receipt of this order, We do sao. Ifrsuch
representation is received, the third respondent shall
dispose it of in accordance with Law within a period of

one month thereafter.

i We dispose of this application with the aforesaid
directions making it clear thet we have not considered the

relief at Sr. No. 2 and leave that issue open.

/L LA %3

(R.C. Bhatt) (N.V.Krishnan)

Member (2J) Vice Chairman.




