IN THE CENTRAL ADMINISTRATIVE TRIAUNAL (5)
AHMEDABAD BENCH

O.A.No. 23¢ of 1989
T.A. No.

DATE OF DECISION__ 4t}. November 1992,

shri ymesh N. Fandya Petitioner

Shri B. B. 1a iti
B. B. Gogi Advocate for the Petitioner(s)

Versus

Unia of India and (rs,

~ Respondent

Shri Akil Kureshi

Advocate for the Respondent(s)

CORAM :
The Hon’ble Mr. N.V. Krishnan Vice Chairman, |
The Hon’ble Mr. R.C. Bhatt Member (J)

1
1. Whether Reporters of local papers may be allowed to see the Judgement ?\/ i

2. To be referred to the Reporter or not? r

3. Whether their Lordships wish to see the fair copy of the Judgement =

. . . N
4. Whether it needs to be circulated to other Benches of the Tribunal ?




e &

(L)

Umesh N. Pandya

Gundawadi Row No, 6
Becharaji Nivas,
Ra jk ot, Applicant.

Adv ocate shri B. B. Gogia
vVer sus

1. Unicn of India
Through Secretary
Department of Perscmnel &
Administration, New Delhi,

2¢ The Regional Provident Fund Commissioner
Gujarat state,
phavishyanidhi phavan
Near Income tax Circle,
Ashram Road,
Ahmedabad 33C 014,

3. The Assistant Prcocvident Fund Commissioner .
Sube=Divisional Office,
7/10 Bhaktinagar station Plct
Rajkot 360 002. Resp cndents,

Advocate Shri Akil kKureshi

JUDGEMENT

Qefrg 230 _cof m

Date : 44h., Nov. 1992,

Per ; Hon'ble shri N.,v. Krishnan Vice chairman

Shri B.B. Gogia for the applicant,
Shri Akil Kureshi for the respondents,

The applicant was & emplcyed as casual peon/Farash-
cum-Messenger in the office of Regional Provident Fund
comri ss ioner at Rajkot, respmdent no, 3, in 1981,
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already bheen screened by

16=2-1984

the Denartmental Promotion Co mittee on 156-
which had rot found him fit. The Bench observed ™

It is not clear whether his unfitness i- on

account of any educationazl defeciency or any other

1 4

hardle which have been removed

-4

Z
H
g
o

time ". In these circumsctances the anslication
7

Gisposed of with the following Jirections.

wWa o
Yo Gl

" It s therefore fit in the circumstances
of this case that the respondent authorit

o
es

i
should examine whether the -etitioner should

LPC according to the normal rules 6f appoint-
-ment as the case may be , without having to

. .
+T Enere

go through the exm-loyment exchange ans
is ary hurdle in <oing so, :2 state the nattire
of iz ln the speaking orderwith reference to the

circular.(feluxlng the rrgularisation of nersons
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serving for substa ds without coming
from the em- loyment exchange. Such a speaking

order be pa sed by an authorities no:- lower than

Asgistant Provident Fund Comiissioner Z#ichin a
period of three months of the date of this order®

2.4 In nursuance of thése directions the ap-licant
was called for an interview on 27-3-1989 an¢ the impunged

orcder Annexure A-3 has been commumdeated to him. Hence

this aplication.

Be The respondents have filed a reply refuting

the contentiorse. It iz stated that the aosplicant is not




5
encitled to any relief. The respondents have referred
instructions {(Annexure R-1) issued on 25-10-84 &%'W ;
cepartment of Personnel as to how the case of Casual
lahour s »ould be handled. These instructions contained
the following wirections.

e Casual labourers recruited in an ~ffice/
establishment direct, without reference to the
Employment exchange should rot be considered for
appointment LO regular establishment unless they :

get themselves registered with the Employment

Exchange, rencer, from che date of such registration
a minimuom of two vears continous service as

casual labour and are subsecen:ly sponsored by the

Employment Exchange in accorcance with their

positdn in the registers of the Exchange.

2. A casual labourer may be given the benefit
of two years continous service as casual labeourer if

he nas out in 2t least 240 cays o service as a

16)]
D
H
<
}‘_\
o)
i
-
{2
c
-
}J -
@
4]
0
Qo
th
%
-
]
ct
Q
4
m
p}
[65]
O
6}
®
d
e
(@]
0]

referred to above.
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‘50, cated January

51 and M.H.A. Odi. 0. 5/52/50~- Estt.(A)
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l15the February, 196° o. 15/10/556-Estt.
ted 2nd December,1955 & 14/1/58 Estt.(C)

12th February 1%3%).
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sations observing

consicder for
regulzr ansointment to Groun D pnosts 1f otheewise
eligible, if unev have put in two . years of service as
casual workers with 205 cays of service during each

year as agjgainst the usual rmax 240 days.

(DuPe & AR O... No. 43014/19/924 - Estt. () dated

=1

thne 25%th October 1984)%

It i: therefo:e contended that the anslicant was not

entitlec for raogularisation.

A

45 The annlicant has not rendered 240 days of continous
services in any vear . He was cornsi-erec¢ by the earlier
L.P.C in 15-2-1588 only becausz of the fact that there
was Cirections to that effect by the Civil Court before

whom e had f£iled a suit.

F

5 He nave heard the learned Counsel for

12

o

and perused t

4

’ .
submits that the rospondents have not consicered the applicants

(©

4

case in the spirit in which they were directed to <o s0 by
the Annexure A-=2 rder. It iz contended th=t in view of his
long caswval services ne is entitled to regularisation. The

B Lufﬁ(’.:h .
eaEieorn of the argurents of the learned counsel for the

e records. Lie learned counsel for ‘he an-lican

B



dpplicant is that the applicant is entitled tc regular
-isation 1in Groaup 'D* post because cof his earlier sevice
frcm 7-2-1981, He has referred to scme décisicns of the
Supgreme Court im his application in support of the plea,
He has alsc cited in support of his case the decision

in 1990 (3) SLJ 408.

6. In the eral ier 1lit igaticn)the direct ions was
to cinsider whether the appl icant shoculd be asked to
face a screening test by the D.P.C. according toc the
normél rules cf appointment as the case may be/’withcut
having tc go through the employment exchange)and/, if
there was any hurdle in doing so,they were directed

t© issue speaking crder,

Te The respondent, did not find any hurdle :n
interviewing the applicant, thcugh not sponsored by the
emplpyment exchange, Therefore)there was no need for
any speakimg orders, The applicant was interviewed and
the result was communicated to the applicant by the

impunged Amnexure A-3 order,

8, The impunged order, howeterl.,does nct clarify
the @8ocubts entertained by the pench on the last oceassion
viz,, that it was not clear why the applicart was found
to be unfit by the earlier DIC on 16-2-1984 and whether
it was on accwnt c¢f any educati cnal deficiency or any

other imsuperatle X& hurdle which my not have been removed
by time®



9, We therefcre directed the respondent to pr oduce
the criginal records cf the DPC #m for cur perusal, This
has been produced, wWwe see that in pursuance of the
Annexure A«~2 order cf the Tr ibunal a D,P.C presided by

the second respondent met on 3-2-1989 and decided that

. a screening committee shculd screen the applicant at
R3jkct «nd decided to have in that committee three
perscns chaired by the Officer im Charge of the
Sub~-Regicnal Office at Rajkct, and assisted by xhe
one shri M.,D, Pandit, Provident rund Officer) who was
a member of the earlier D.P.C. Accordingly, this
Screening Committee met cn 27.3-1989 in which Shri
M.D. Pandit was alsoc present. shri mRndit gave a letter

to the chairman of the Screeming Committee as follows

.

2ncs and oninion

rlier T.P.C met on

) -




The Screening Committee, therefore, came to the conclusion
th:t there was nothing wrang with the applicant but a

better candidate was available last time who was selected
in 1984, (n receving this repat cf the Screessing Committee
the D.f.C met again wn 29-3-1989 and has endarsed the
decisicn of the earlier D,P.C held in 16~2~1984 withaut

making any change therein,

10, The proceedings of the D,P.C held on 16-2-1984
have alsc been placed for cur perusal which contain the
notes of the D.P.C members on the perscns interviewd by
them, including the applicant ané shri H.M. Joshi who

was finally selected,

11, In cur view if these facts had been placed refore
the Bench on the earlier occassicnm,)perhaps, the crder

might have been different,

12, Under these circumstances, we notice that the
non-—selection of ap.licant in 1984 - cannot ke fa;lted
with,

13, The applicant is only a casual labourer with a

relatively shatt service i,e, nct even 240 days in any
e L

yearj‘@en if sueh holidays are includedg/ﬁuch a person

. c@nnot claim, as of right ,tC be regularised in any

\'\ /}”é‘)/;'
establishment, At least he my ke cwsidered with cthers,

This has been done,

14, The judgement, cited by the learned counsel for

the aprlicant hake no application, The Surreme Court has always

UL_/
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been insisting that even for ad-hoc appcintments, the proper
provisi ans should be followed, It has never been held
that any e, arbitrarily picked up by an employer,
ignoring the instructioms that a panel should be

called from the emplcyment exchange or the vacancy

shculd be advertised, shculd be regularised,on.y

on the basis of length of service, The maximum concession
given to such irregularly appointed adhoc employees is
that they should be caisidered along with other rightful
claimants like those sponscred by the employment exchange
These principles have t‘zfeeni reiterated and laid down in
the judgement of the Ap—;efﬁ/a-a::e Coaurt in State of Haryana
Vs, Pyara Singh 1992 (21) ATC 403, In the present case,

the applicant was considered and a better candidate was

selected, Hence the applicant carnot have any grouse,

15, In these circumstances we find nou merit in this

dpplicetion end it is dismissed, without orders as to ccst,

~
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: y M1 7
( R. C. Bhatt ) “( No V.'Krishnan)
Member (J) Vice chairman,
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4th Nov. 19¢ 04 —- 11- 1292,




