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1, Whether Reporters of Local papers may be allowed to see the Judgment ¢ .
2, To be referred to the Reporter or not ?
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Shri Bapchu Badia,

C/o Permanent way Inspector (C),
Western Railway,

lalpur,

Jamnagare.

(Agvocates Mr. Y.V. Shah)

1.

2e

3.

4.

VERSUS

Union of India,

through the General Manager,
wWwestern Railway,

churchgate,

Bombay - 20.

Divisional Railway Manager (E),
Western Railway,
Raj kot.

Permanent Way InspectoriC),
Western Railway,
Rajkote.

Divisional Railway Manager (E),
Western Railway,
Bhavnagar.

(Adgvocate: Mr. N.S. Shevde)

JUDGMENT

O.A./207/89

eee Applicant

«ee Respondents

Dateds O?J/ /7«8/

Per: Hon'ble Mr. P.C. Kannan, Member (J)

The applicant has filed the above OA under Section

19 of the Administrative Tribunals Act and prayed for the

following reliefss

@)

Be pleased to g@uash and set aside the impugned act-

ion of retrenchment being arbitrary and violative

to Rules 76 (A & C) and 77 of the IeD. (Central)

Rules, 1957 and 1985(2) SeCeCe 648 and A. I.R. 1987

SeCe 1153.
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@A) Alternatively be pleased to direct the respondents
to absorb the applicant in service from the date
of his juniors' absorption in pursuant to Sece.
25-H of the 1.Ds Act, 1947 and in pursuant to the

Railway Board's absorption scheme.

{B) Be pleased to grant all the consequential bene-
fitse.
2e The applicant is a Casual Labour initially rec-

ruited with effect from 21.11.79 and continuocusly worked
up to 8385 under the PWI(C), lalpur, Jamnagar and
thereafter transferred to PwI, Rajkot and continuously
worked up to 20.5.85. The applicant had also been con-
ferred temporary status. The applicant was orally retre-
nched from service we.e.f. 20.5.85. The applicant had
challenged the oral termination ordeg on the ground that
it was violative of Section 25F, 25G, 25H and 25N of the
Industrial Disputes Act, 1947 and Rules 76 and 77 of the
Industiral Disputes (Central) Rules, 1957. The applicant
also produced the sertice card showing the service details
and the retrenchment as at Annexure A-1. The applicant
further stated that the respondents have not followed

the absorption scheme framed by the Railway Board which
was subsequently approved by the Supreme Court and no
efforts were made by the respondents to absorb the appli-
cants in spite of representations dated 26.3.87 and
22.4.88 (Adnexure A-2 and A-3). He submitted that seve-
ral of his juniors in the Seniority List were subsequently

screened and absorbed under the Respondents.

Contd. L] 4/_
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The applicant submitted that he belonged to ST community
and he is socially and economically backward and there-
fore has a right to be continued in service in preference
to his juniors and new recruits. He also refers to the
judgment dated 3.8.87 of this Tribunal in OA No.113/87

in the case of Shri subramaniam Muthu vs. UOI. The appli-
cant filed MA/717/89

for condoning the 3. The respondents in their reply dated 9.5.22 had

delay in filing the

OA., denied the facts as submitted by the applicant and called
. upon the applicant to produce the original service card

and other details for perusal of the Tribunal. The res-
pondents also denied that Rule 76 and 77 of the ID.Central
Rules would apply to the respondents as the case was not
of retrenchment. Subsequently on 3.4.9%, the Respondent
No.4 (Divisional Railway Manager, Western Railway, Bhav-
nagar) filed a further reply. In this reply., it was

inter alis stated that the applicant did not turn up with
the result that his name was not coqsidered for regulari-
sation. It was further stated thatéiztter calling for
screening of Project Casual Laoour was given wide publi-
city by sending the same to Divisional Secretary, Western
Railway-Employees Union and Western Railway Mazdoor 5angh‘
who in turn gave publicity. However, it was admitted by
the Respondents that no separate call letter was issued to
the applicants. He also produced a list of Project Wasual
Labour of the Divisione.

4. Heard Shri Y.V. Shah for the applicant and Shri Ne
S.Shevde for the respondents. At the hearing, Shri shah
referred to Annexure &-6 (Letter dated 31.10.91 from LRM,

BVP, Western Railway) which contained the seniority list
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of the Project Casual Labour. The applicant's name was
placed at Sl. No.102, seniority no. 404. This clearly
shows that the applicant was engaged from 21.11.79 and
had worked for over 1282 days. In terms of this letter,
screening test should be held between 26.11.21 and
29.11.921 and that the listed casual labour should be
asked to submit necessary documents at the time of scree-
ning. However no action appears to have been taken to
inform the applicant. Further representations made by
the applicant have also been not considered or replied.
He further stated that severai of the juniors to the
applicant were allowed to continue and subseguently
screened and absorbed as regular employees. He therefore
submitted that the respondents violated Rules 76 and 77
of the rules while making retrenchment and rule 78 of

the Rules while making re-employment. In terms of Rule
78 of the IndustrigdlDisputes {eemtral) Rules, 1957 read
with 25H of the Industrial Disputes Act, the responden ts
are to offer re-employment to the retrenched employees

in accordance with the procedure prescribed. The Rule
provides that the workmen who are retrenched should be
given an opportunity for re-employment before fresh hands
are taken for the same post and a notice is required to
be given by Registered Post (emphasis supplied). In this
connection, Shri Shah, counsel for the applicant relied
upon the judgment of the Gujarat High Court in the case
of Gujarat State Machine Tools Corporation Ltd. ws.
Deepak J. Desai reported in 19871.1) GIR 387. In this

case, the Hon'ble High Court had held that a temporary

Contde.. 6/"
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¥ worker, if employed in a permanent vacancy, is entitled
to the benefit of Section 25H. Where an employer dis-
charges a temporary worker and then tries to make fresh
appointment, preference must be given to the retrenched
employee by sending a notice by Registered Post to him.
The relevant observations of the Hon'ble High Court at
Para 4 reads as followss-
"Mr. Nanavati, the learned Counsel for the appéllant
submitted that mere advertisement in the newspapers
: will not in any way offend sec.25H, but on the other
- hand, it should be taken as invitation for the dis-
charged workman to apply and get himself reinstated.
We are not able to appreciate this argument. Sec.
25H is very clear to the effect that the workmen who
are retrenched should be given an opportunity as
prescribed by the rules before the Management recru-
its fresh hands for the same post. Rule 82 of the
Gujarat Industrial Dispute Rules clearly envisages
the method and manner in which such intimation has
to be given to the discharged employee. In this
case, Rule 82(1) (b) will squarely apply. Hence
failure to give registered notice which is admitted-
ly not done in this case is fatal to the arguments
advanced by the Mamagement as regards compliance of
sec.25H. Even on this aspect of the case, we are of
the view that the labour Court is correct in coming
to the conclusion that there is violation of sec.

25H and on that ground also, the workman has to be

Contde « 7f-
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reinstated in sergice. TH& Labour Court, after takinc
into considergtion, the gainful employment of the
respondent somewhere has correctly denied the back-
wages. "
Se Shri shah also relied ywpon the judgment of this Tri-
bunal in OA/113/97 (Annexure A-4) in which this Tribunal
quashed the order of termination and ordered reinstatement.
6e The applicant's service was orally terminated with
effect from 20.5.85. The applicant ought to have filed an
OA within the period of limitation. However, the appli-
cant had filed the present OA on 8.3.89 after a period of
about four years aliongwith the condonation application
MA/717/8°9 which is also Bedfnig heard alongwith this OA. The
applicant has not furnished any satisfactory explanation
for the long delay in filing this application challenging
the termination order. The MA is rejected and consequently
Prayer A of Para 7 regarding quashing of termination order
is rejected. With regard to Prayer AA of Para 7 regarding
absorption, the respondents have clearly stated that the
applicant was advised to attend the screening test between
26.11.91 to 29.11.91. However, no Registered notice waé
sent to him at the time of“screening/offering re-appoint-
ment. In the light of the provisions contained in Rule 78
of the Industrial Disputes {Central) Rules, 1957, the actiol
of 'the respondents is violative of the prowisions of the
Industrial Disputes Acte It is also found that a number of
casual labourers who were junior to the applicant were
subsequently absorbed by the respondents.

7 In the facts and circumstances, we hold that the
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applicant is entitled to regularisation in service from
the date on which his juniors were absorbed \Sle. No.103
onwards) in the seniority list enclosed with the letter
dated 31.10.91 (Annexure A-6). It is further directed
that the applicant be reinstated treating to be in service
and may be absorbed in regular employment as Clags IV
employee after screening in accordance with the rules.

The applicant will be paid a lumpsum of Rs.15,000/- to-
wards compensation in lieu of backwages. The Respondents
are directed to implement the order within a period of
three months from the date of Teceipt of the order. There

will be no order as to CoOstse

—
. A
PN N - /7// .
Ahoe gy Ve
(P.C. Kannan) \V. Ramakrishnan)

Member (J) Vice Chairman




