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IN THE CENTRAL ADMINISTRATIVE TRIUNAL 
AHMEDABAD BENCH 

O,A.No. 

- 

DATE OF DECISION //2r 3 

JihL J. Veeri 1 
	

Petitioner 

-:1 

	

	 Advocate for the Petitioner(s) 

Versus 

- - - •--; •-- 	.... 	0 	 - Respondent 

Advocate for the Respondent(s) 

CORAM: 

The Hon'ble Mr., -. -- 

The Hon'ble Mr.''  

Whether Reporters of local papers may be allowed to see the Judgement ? 

To be referred to the Reporter or not ? 

Whether their Lordships wish to see the fair copy of the J'udgement ? 

Whether it needs to be circulated to other Benches of the Tribunal? 



Shri Veera Dhandha, 
Retwa Pado, i4afatiya 3lot 
Near Highway Road, Opa.Octroi 
Naka, Dwarka, Dist. Jamnagar. 

(Advocate: Mr. P. H. Pathak) 

Versus 

Union of India 
Through: 
The (J'eneral Manager, 
Western Railway, Churchgate, 
Bombay. 

Executive EngineerC) 
Western Railway, Kothi 
Compound, Rajkot. 

S 3e Divisional Railway Manager, 
we stern Railway, Koth i 
Compound, Rajkot.. 

Advoc ate: r. 3 .R .Kyada) 

ORAL JUDGNT 

0. A. 20 1/87 
Date :4J10/l93 

Per: Hon 'ble Hr. N.B.Patel 	: Vice Chairman 

By filing the çresent application, the applicant 

has prayed for a direction that the action of the 

respondents in terminating his services w.e.f. 18.5.85 
and in not allowing him to resume his duties w.e.f. 

1.4.88 is illeual and in-effective in law. On that 

basis1  the applicant has prayed for a direction to the 
respondents to reinstate him in se'ice with continuity 

and with full backwages. He has also asked for award 

Of interest at the rate of 18% er annum on the amount 

of waes that the respondents may be directed to eayLhim. 

0 . 3. . 
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2 To set out the facts leading to the filinc of the 

present application, they are as followso The applicant 

was employed as a casual labourer in the Western Raih.rays 

in August, 1-74 and the!:e is no dispute about the fact 

that he worked as such till about 17.5.1985. On 18.5.185 

and thereabout, the applicant was orally told that his 

services were terminated. It may be noted that the applic-

ant had acquired temporary status w.e.f. 1.1.1984 or 

thereabout. Since, according to the applicant, he was 

not allowed to work from 13.5.1985, he filed a writ 

petition in the High Court of Gi.ijarat, being Special 

Civil Application No.3552/85. In that writ petition, 

he claimed a relief quashing and setting aside the 

termination of his employment and other consequential 

reliefs. That writ petition came to be transferred to 

this Tribunal and was nurrered as TA No.434/86. In 

the reply filed by the respondents to the said T.A., it 

was clearly stated that 	the avermnt that the services 

of the applicant and the service of his five other 

co-applicants in that case were terminated was not 

correct. It was stated that their services were not 

terminated, but they were transferred from Construction 

work at Dwarka to Open Line at Rajkot. The present 

applicant and his five other co-a,plicants in the said 

£.A.434/86 sought permission of the Tribunal on 

10.3.1988 for withdrawal of that case stating that in 

view of the statement made by the respondents in 

their reply, the petitioners do not want to prosecute 

the application. In short, relying upon the 

statement made by the respondents in their reply 
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in i'A/434/36the petitioners of the said case including 

the present aj.plicant withdrew the said TA with the 

rmission of the Tribunal. The case of the eresent 

applicant then is that2 after this order dated 10.3.1988)  

which was based on the statement made by the resoondents 

themselves, he had aproached t Executive Engineer, 

Rajkot (Respondent NO-2) with a copy of the Tribunal's 

order dated 10.3.188 on 1.4.188 and reque ted the 

Respondent No.2 to allow him to join service: as the 

same as not terminated. The case of the applirant 

further is that the Respondent No.2 put off the question 

of allowing him to resume service urer some pretexts or the 

other, ' °(2 äpplic ant has stated that he was told by the 
to 

Respondent No.2 to reportLilirn aain after about 15 days 

saying that in the meantirne7hewm1d obtain the' necessary 

instructions/orders from his superiors. The applicant 

further states that even after the expiry of the period 

oF 15 dayshe had approached the Respondent No.2 

i.e. the Executive Engineer Construction), Rajkot 

. 	 seven to eight times but he was not allowed to resume 

work. The applicant's version is that he was then asked 

to report at the jamnagar office on 15.8.1988 andy  
accordingly he had reported at the said office on 

the said day and he was made to wait in the office 

till 6.00 p.m. and yet he was not allowed to resume 

duty. Proceeding further, the applicant has stated 

that thereafter he served the ResDondent No.2 with 

a notice dated 16.11.1983 terough his advocate 

calling upon the Respondent No.2 -Lo allow him 

to resume duty within 15 days of the receipt of the 

notice by him but the Respondent No.2 has not complied 

with the notice nor even replied to the notice. He 

has then approached the Tribunal by filing the present 

applIcation on .1.1989. 



3. 	The respondents have filed reply to 

present a'21iCatLOt t::ting that tuere was ri 

termination of the employrnt of the aupliccu 

or about l8.5.l85 but the auliCaflt and otherT 

were transferred to RajkOt in elay, 1J85 or theL-

It is also not disputed that a clear statment wa 

made by the respondents in their repl: 

that the emQlOyflCt of the applicant u 

appliCantS in 1'.A./434/86  was not terminated b 

they were only transferred to RajkOt. In othcu.., 

stand of the respondents is thatthOUh th 

icant and others were transferc 	c 

eeted at Rajkot. 	 5 hat 

He 	c own w iil1ngnss 

appliCaflta 	t 	ct.h r :-rsons 
 

cty at RajkOt if tthy 	- reported there. The 

spondents have contended that7 though the other 

- rsons v/no were co_appilCants with the present 

pliceut in L\/434/86  had reported to the Respondent 

o.2 for resuming duties, the present appiCaflt had 

done so and it wasp therefore, that he was out 

job. It is stated that it should be held thct7 

lu te circumstanCsthe present applicant had 

cip1oymeflt and was,therefOte, imseif abandoned hie. 

ot 	
m any relief from the Tribunal. entitled to clai  

t is very important to note thatthOUh in his 

.aplicatiorc. tb-u applicant has clearly stated that 

e had reçuirJ the RespOndent 1.7o.2 first by his 

thter dated 15..1988 and then by an Advoct l:: 

15.11.l88 to allow him to resun 

-- .- - 	 -ly 
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the respondent No.2 had not received the letter dated 

15.9.1988 and or the notice dated 16.11.1988. In 

other words inat the respondents have tried to suggest 
that 

is if the applicant Jhad reported for duty after 

withdrawal of TA/434/86, he would have been al1yed 

to resume duty bit, the applicant himself had not done 

so. 

In the circumstarces, the factual question 

which arises for determination in the case is 

whether after withdrawing TA/434/86 on 10.3.1988, the 

applicant had reported to the Respondent No.2 for 

resuming duty as stated by the applicant or whether 

he had never reported to the Respondent No.2 for rsuming 

duty as stated by the respondents. 

The above question has to be examined in 

tlte context of some admitted facts and some disputed 

facts, if such disputed facts are found to 	:e 

well—established. The admitted factual position is 

that the applicant was 	 -working as a casual 

labourer right from 1974,and immediately after Nay, 

1985, he had approached the High Court by Special 

Civil AppliCation No.3552/85 on finding that he was 

not allowed to work at Dwarka. This Special Civil 

Application was transferred to this Tribunal and 

it was withdrawn by the applicant only after the 

respondents made a clear statement in their reply 

that the 5ervices of the applicant and his colleagues 

were not cerminated bt they were only transferred 

to Rajkot so that the question of their absorption 

maY be considered. It is stated that 1this applicants  

who was thus admittedly working from 1974 and had 

approached the High Court to get resumption of duty, 
with 

and in connection L ,whom the respondents themselves 

..7.. 
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had said that his servicEs were not terminated7  

had not cared to report to the Rspondent No.2 

after 10.3.1988 when the T.A. was withdrawn with 

the permission of the Tribunal. We find it extrecrely 

difficult, if not impossible, to believe that the 

applicant who had worked for a long time as a casual 

labourer and who had started and waged a long litigation 

would not report for resuming duty in the face of a clear 

impression created by the respondents that he will be 

allowed to resume duty on his reporting at Rajkot. 

ir.Kyada submitted thatp if the other five persons 

who were co-aeplicants °fT. the present appiicag 

in TA/434/86had reported for resuming duty and were 

actuallY allowed to resume duty, it would be highly 

improbable to believe that the applicant would not be 

allowed to resume duty especially when it is not 

1leged tiau tne respondent No.2 had any extraneous 

reasons to discriminate against the resent applicanto 

hen we put both these arguments in balance, we find 

that the argument advanced on behalf of the applicant, 

that it would cc hihly improbaule to believe that he 

would not report for duty and thereby give up a valuable 

right which hacL accrued to him as a result of his long 

service and the litigation whichAact instituted far 

itweighs the argument advanced by Mr.Kyada. it 

is oourse not known to US as to why the applicant 

was not allowed to resume duty when his five ot1r 

were 
colLiagues 11ed o do so. he only say that 

it Is highly improoablain the circumstances of the 

,it would not have reported for 
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6. 	The above finding wLich we rech on the 

basis of preponderance of-  probo.bilitiés is strengthened by 

documentary evidence in this case. The applicant 

has produced.t $nnexuré2 acopy of a letter, said 

to have been sent by him to the respondent No.2 on 

15.9.1988, In this letterthe applicant has mentioned 

that after, withdrawing TA 434/86 on the basis of the 

staterrnt of the respondents made in that case, he 

had repo ted to the Respondent No.2 with a copy of 

the order of the Tribunal and had giv that copy to 

the Respondent No.2 whereupon the Respondent No.2 had 

told him to see him again after 15 days and that 

thereafter also he had gone to the Resiondent No.2 

seven to eight times but the Respondent No.2 was 

not allowing him to resume duty and was only putting off 

the matter. In his letter, the applicant 	mentioned 

that he was last asked to report at Jamnagar office 

on 15.8.1988 where also he was nade to wait in the 

office till 6.00 p.m. The applicant 1-1as7  in the end, 

urged the Respondent No.2 to intimate to him the 

date and the place wriere he should report for resuming 

work. Ir.Xyada stated that there was no proof adduced 
had 

oy the applicant to show that heLaddressed  any such 

letter to the Respondent No.2. As already stated by 

us earlier, we do not find even a remote hint in the 
the 

reply of the respondents to the effect thatespondent No.2 

had not received any such letter. In the reply and in 

his arguments, Ilr.Kyada only emphasised the fact that 

it -wduld bcL highly improbable to believe that the 

applicant would be called to report at Jamnagar office 

on 15.8.1988(a national holiday) and to wait there 



till 6.00 p.m. It is quite likely that the applicant 

may have comiitted a mistake in rrntioning the date 

15.8.1988 in his letter dated 15.9.88 (Annexure A-2). 

The acu!s that the applicant is not put to the proof 

of having despatched such a letter to the Respondent 

No.2 or the ResiDondent No.2 having received it from 

the apLJlicant. 

The other document which the applicant has 

produced is more important inasmuch as it is said to 

be the copy of the notice dated 16.11.1988 sent by 

the applicant to the Respondent No.2 through an advocate. 

It may be emphasised tnat, even in respect of this 

documerit,it is nowhere stated in the reply that it 

was not received by the Respondent No.2. Mr.Pat:ak 

stated that if the respondents hld denied receipt of 

the notice by the Respondent No.2, he would have 

produced the postal acknowledgment slip showing 

that the Resoondent No.2 had received the notice. 

He stated that he As still Pus the acknowledgment 

slip vith him1but ir.Kyada opposed the production of 
p 	 any such document at this sta.e. 

S. 	In the aforesaid notice/ the applicant has1  

ofourse1 not referred to his earlier le:er dated 

15.9.1988 but he has stated that he had made several 

written representations to allow him to resume duty1  

3y this notice, the applicant has called upon the 

Respondent No.2 to issue an order allowing him to join 

duty within 15 days of the receipt of the notice by 

the Respondent No.2. There is no dispute that the 

Respondent No.2 had sent any reply to this notice. 

Since we find that the Respondent No.2 had received 

this notice, the omission on the part of the 

Resoonderit No.2 to give any reply to it rkes 

ccptab1e the version of the applicant, stated. in 
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the notice;  that he had made repeated efforts to get 

back to hi service. 

e, therefore, find that it is highly improbable 

to believe that the aplicant had not reported for 

duty after the withdrawal of the T.A./434/86. Mr.Kyada 

also referred to the fact that the applicant has moved 

this application at a very late stage as a factor 

falsifying the version of the applicant that, he had 

reported for resuming duty. 	e do not find that there 

is any 	 such delay on the part of the applicant 
to 

as to dintiti hirit relief at our hnis :c as t 

discard his version that he had reported for duty after 

withdrawing TA No.434/86. The T.A. was withdrawn on 10.3.88. 

The applicant says that he had then reported on 1.4.1988 

with a copy of the order and that he had written a letter 

to the Respondent No.2 on 15.9.1988 and had also served 

the Respondert NO-2 with an advocate's notice dated 

16.11.1988. For the reasons 	already stated by us, 

we accept this version of the applicant. 

1 1). 	It then follows that the applicant 1  who, according 

to the respondents is still not terminated1and,in respect 

of whom we find that he h,s:' not abandoned the job, 

is entitled to a direction that he should be allowed 

to resume his service. Since the respondent5  have never 

taken up the stand that the applicant's servichave been 

terminated and since we find that the version of his having 

abandoned the job is not true, there can be no question 

but of holding in favour of continuity of the applicant 

service right from the inceation of his emploiment in 

1 74. 
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1 . As regards back-wages, we find that the applicant 

cannot get any back-wages till the date of the withdrawal 

of his T.A.No.434/86 on 10.3.88 and the withdrawal of 

tni5 application must imply relinquishment by him of 

his claim in regard to back-wages till that date. We 

may also not grant any back -wages to the applicant from 

1.4.1988 when he states to have approached the Respondent 

No.2 nor from 15.9.1988 when he sent a letter; but there 

cannot be any doubt about the entitlement of the applicant 

to get back-wages for the period starting on the expiry 

of 15 days after 16.11.1988 i.e. from 1.12.1988. Taking 

an overall view of the circumstances of the case and 

bearing in mind the possibility that the applicant might 

have got some qainful employment in the intervening period, 

we hold that it will be in the interest of justice to 

award back-wages to the applicant at the rate of 50% 

from 1.12.1988. We may of coursestate that Nr.Pathak 

was opposed to our awarding backwages at the rate of 

stating that it would be contrary to the decisions 

of the Supreme Court and also some decisions of this 

Tribunal. We, however, make it clear that we are awarding 

back-wages not at 100% but at 50%, bearing in mind tte 

facts and circumstances of this case, so that this case 

will not create any precedent for any other case, 1de 

have particularly found that the applicant must have 

gainfully employed himself in the intervening period 

to the extent of earning atleast half the waes which 

he Was earlier earning. 

12. 	in the result, we allow the application to the 

extent of directing the respondents to permit the applicant 

to resume his employment within the period to be mentioned 

. . 12 . . 
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herein below. The respondents are directed to give 

continuity of service to the applicant right from his 

employment at the inception and also to pay him 501,10' 

back-wages from 1.12.1988 onwards till his reinstatement. 

The respondents No.2 and 3 are directed to issue an 

intimation to the applicant stating the time and place 

when and where the applicant should report for duty. 

Such intimation may be sent by Registered A.D. post 

to the applicant at his address mentioned in the present 

original application and, if thought fit, to the 

applicant's advocate also latest within 7 days from the 

date of the receipt of a copy of this judgment. The 

applicant shall report for duty,within 7 days after the 

receipt of the intimation at the time and place and to 

the authority to whom he may be informed to report. 

The payment of back-wages to the applicant shall be 

made within a period of three months f rom the date of 

the receipt of a copy of this judgment. No order 

as to costs. 

S (V.Radhakrishnan) 
Member (A) 

(N.te 1) 
Vice C airman 

a • a .b. 


