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CAT/J/13
L4
CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH
164 or 1989,
DATE OF DECISION 08-12-1995,
Shri Jayuntilal ams.lal Soni Petitioner
o
Shii Girish P.tel Advocate for the Petitioner (s)
Versus
Union ot Inaia «na ors. Respondent
Shri N.S,Shewae Advocate for the Respondent (s)
|
CORAM
> S
The Hon’ble Mr. Ne.Be.Patel s Viece Choairm.on
The Hon’ble Mr. K,Ramamoorthy :  Member(A)
JUDGMENT

1. Whether Reporters of Local papers may be allowed to see the Judgment ?

2, To be referred to the Reporter or not ?

N2

3. Whether their Lordships wish to see the fair copy of the Judgment ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?




v

’»,

-2 -

Shri Jeyantilal ambalal Seni,

Near Swedhyay Society,

Behina anxkleshwar M«hadev,

College Read,

Godhrea. e cAPPliCnmto

(advocate 3 Mr.Girish pPatel)
Versus

le Unimr orf Indi,
(Netice to me served threugh
the Secretary,
Ministry et Railways,
New Delhi).

2. Divisiongl Mech. Emngineer,
(Lece®), Divisional Rail
Menager Office,
Prateplagar,

Vadodarea - 4.

3. asstt. DiVisigncl RiilWaY Muﬂuger.

Pratépnagar,
Vadodare - 4. e+ sRespondentw,.

(aqvocate ¢ Mr.N.S.Shevde)

JUDGMENT
Q.A.N0, 164 OF 1989

Date 3 08=12-1995,

Per 3 Hon'®le Mr,K.Ramamoorthy $ Member(a)

% This aepplicetion has Been filed against an order ot
removel passed on the wpplicant vide order dated 1-1-1988.
While upholding the charge, wppellate wutheority hewever
reduced the quantum of penalty to one of cempulsory punishment
on 13-4-1988. The order h«s deen chellenged on the greund
that the iryuiry preceedings suttered frem « very serious

fluw in not teking inte «ecount «n important piece of evidence.

The «pplicent was «ppointed «s Junior Clerkx with the
respondzant department from 26-2-1958. Thereafter, he was
trensferred to Gedhre in 1962, where he was promoted s
Senior Clerk under Loco Foreman. He was suspended on

1=5-1985 on «n allegation ot acceptence or bride.
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A chergesheet was issued on 18-9-1985. Thereaiter,
however, he was teken dack on job on 30-10-1985., an enyuiry
otficer was uppointed on 24-1-1986, te leok imnte the charges
who submitted the enqguiry repert en 30-10-1987. after due

gonsideration, removal order was pussed on the applicant.

It is the centention of the spplic«nt that the cepy
or the enqguiry report was given only with the erder of removeal,
The epplicent has contended that non supply of the report had
caused prejudice te the epplicant resulting in his not being
abdle te otter effective defence ageinst the charge. Mereever,
the applicent has «lse steted thet the eallegation of bBribe wes ‘
untrue. In fuct, the applicunt hed lent «n «mount of Rs$.150/- i
to one HimatBhaei Tedvl which amount was returned threugh wnether
employee one Mr.Gulebnad®i te be given Back te the applicant.
In fact, during the examination of Mr.Himatbhali Tedvi, the
epplicant wented t® produce the writing dated 10-12-1984,
purporting te have been wZitten by Himatd®hai Tedvi und_witnessed
oy one Mohiuddin te suppert this fact «nd this haes n@t‘fglmwed
te be produced. according te the applicant, this was 2;K
piece of evidence cruciel ter defence. By net choosing te
censider this evidenece, the applicant's case had been
prejudiced to a very great degree resulting in miscarriage

ot justice.

The responcents, on the other hend, in their reply
stated that there hes been no errer of preocedure in conducting
the enguiry. The respondents have «lso submitted thet «s per
the then rules, since the matter perteined te the enguiry hela
in 1985, the non supsly ot the enquiry report cannot be
considered «s « £lw vitiating the preceedings. The
Supreme Court hes ruled in the case of U-0] vs £ C L
that the reyuirement ot supply of enquiry repert hes only
prospective effect and hence the precedure then being follewed

By the reilways ot giving @he cepy ot the report elong with
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the removel order cannot be stated te ke illegul. This is

w Valid plea filed by the aepslicants /Lj°f3uw¢L£J~V,

The speuking order ot the disciplinary authority
given in the notice of the impesition of the pen«lty rewds
«s under s 3
"I have gone through the findings and preceedi
ings ot DAR enyuiry eof Shri J.a.Seni, Sr.Running |
Beoking Clerk under LF GDa (®ensisting of 43 pages

«3 well as connected decuments) «nd «ccept the seame.

Shri J.a.50ni had demended « sum of Rs.150/-
s bribe te get relieved Shri Himetbhai C.Tadvi,
on his trenster te Debhoi «8 Firemun 'B' (promoetien)
is proved from the fact that this demund was made
on 28-1-1985, in presence of independent witness.
In cuse this money wes Borrewed one, there was ne |
yuestien ot Shri Seoni &sking Shri Tadvi te hand it
over to « third person. He ceuld have teker it
personelly when he was present «t the same place.

This is preved during the enyuiry preceedings.

Accused in demending meney trem Shri
Himat®hai Tadvi, Fireman, displayed gress lack ot

integrity «nd he should be removed frem service"”.

The whole case theretoere, hinges eon the yuestien as
to whether the said amount ot Rs.150 was in fuct, « bribe or
return ot borrewed money s st«ted by the applic«nt. In suppert
©f his case, the epplicant has stated that the guestion of
relieving the compleinent for teking wp « job eéfter transfer
is not « muatter wkthin his competence and theretore, the
question of the applicant demending any bribe tor such a«
service could not erise. The applicant has further filed «n
affidavit wherein « third personm has everred on oath that
the epplicant did lend «n emount ot Rs.150/- te Mr.Tadvi

Who hes complained wdout the demand ot bribe by the wpplicant.
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He had «lso seought to produce « copy of the note «llegedly
signed by Mr.Tadvi «nd witnessed by Mr.Meoiudding e®eut the
fact of «n amount of Rs.150/- having been teken «8 « loan,
Hewever, it is the contentien ot the applicant that he was
not sllewed te preduce this important piece of evidence.

In his «ffidavit dated 26-9=1994, the apwlicant hus clearly
stated that the note wes produced before the enquiry efficer
who read it but returned it back teo the epplicent without
teking it on record. If it is the defence of the applicant
that the ameunt represented the return of wmount on taken,
if wes necessary for the enquiry officer te coensider this
argunent. TO aCcept Oor not te «ccept the evidence was
entirely within his discretien. However, consideration of
this evidence was a necessary exercise. The fect thuat the
enyuiry officer Res8 not chosen to even consider such e
piece ot evidence is8 & fluw that Cun be steted to have

caused prejudice in the departmentel proceedings.

Purther more, this has Been specifically referred
during the proceedings «t the eppellate Stage «lso «s having
caused prejudice te the epplicent. It is seen that the
appellate officer has not dealt with this argument in the
eppellate order «nd to that extant the charge of non
epplication of mind te this e«spect in the eppewl memo has

also te ke susteined.

at this stege the counsel for the applicant stated
that if the TridBunel found sufficient validity im(his plea,
the dismiss«el order itself should be qu‘s@ed and the
epplicant should be reinstuated &nd theré2£%§; further

preceedings should tuke place.
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Under Section 22 (2)(a) of the Rules, it is
specifically stipulated that in the case of an appeal the
appellate authority has to consider ®“whehter the procedure
laid down in these rules has been complied with, and, if
not, whether such non-compliance has resulted in the

vielation of any provisions of the Constitutien of India
or in the failure of justice". The non compliance of the
procedure by way of mon consideration of a plea of
evidence adduced by the applicant has certainly caused
prejudice to the applicant in the consideration of his

case.

[t
At the same time for very same reason, the
~

respondent department should also ke given an eopportunity

to meet with his plea.

The counsel for the respondents alseo stated that
the Rules did, fer the very reason provide for remittance
of a case if any such evidence is to be considered or

» for any other suitable reason.

Since the rules also provide, vide mroviso iv(kb)
to the same Rule 22 that the appellate authority itself
ecan hold such an enquiry if it so deemed f£it, the
'Tribunal directs that at this stage itself, without
ordering reinstatement, this case be remitted back to the
appellate authority se that enquiry can be concluded
after taking into account this particular piece of evidence
which the applicant wishes to produce in this defence as

stated in his affidavit of 26=-9-1994,

He will have two alternatives viz.(1i)te record
further evidence (germane to the nete in questien)

é\\ himself or (ii) te remit it te the Inquiry Autherity.
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In either case, opportunity to tender additional evidence

will have to be given to both the sides. The applicant

will have the right te &ender evidence to preve the

authorship i.e. genuiness of the signature on the note

and also te prove that the contents (i.e. whether, in

fact, there was a transactien of borreowing of money by

Himatbhai Tadvi frem him) are true., The department will

have the right to show that the note is a forged one or,

at any rate, to show that the contents were not true but

were concocted, with er without the cemplicity ef

Himatbhai, to fabricate a defence for the applicant against
LS the charge or that even if there was a borrowing transaction,

the amount paid on 28~1-1985 was not repayment ef the

borrewed money lbut was paid as a bribe.

The appellate authority may either take the additional
evidence itself and then decide the appeal in the light eof
the existing evidence and the additional evidence. If,
however, it remits the case to the Disciplinary Autherity,
the remission or remand may be for the limited purpose
of recording additional evidence and certifying a fresh

& finding in the light of existing and additional evidence.
In that case, if the finding of the Disciplinary Agthority
is adverse to the appliant, he may be given a copy thereof
and an opportunity to plead additional grounds in support
of his appeal which may then be disposed of by the

appellate authority.

With the above order, the application is disposed of.

Ne order as to cests,.
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(K.Rdmameorthy) (NeBo.Patel)

Member(a) Vice Chairman
aite
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Data & Office Report ORDER
4 :
R
15.7.96 Lwﬂfﬁﬁ Notice of M.A. returnable on 12.8.96. 4
5 : R r 4 b‘ /,
o pR Q,
> Setal /(\ﬂ(/
ot (V.Radhakrishnan)
A\ Membex (A)
?' VvEC
12.8.96 M.A. 432/%6
Mr. Bhevde states that copy of the M.A. was
given to Mr. patel. However, Mr. patel is not
present. 1In the circumstances stated by the
applicant (Orig. respondent) time extended upto
re 30.9.1996. M.A. stands disposed of accordingly.
(V.kadhakrishnan)
Member (A)
vte.
5-11=H56 Adjourned to 22-11-36,at the request of
Mr ,Shevde.
y s (V.Radhakrishnan)
Member (&)
ssh* J
Both the counsel are present, M.A~
allowed and stands disposed of accordingly,
(Ko.Ramamoor thy)
Member (A)




