IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH

= % S A GO
O A, NO. 160 OF 1989

TeAx Mo
DATE OF DECISION__ 10-11-1993.
alit Kuma Petitioner
‘
Mr - Handa, Advocate for the Petitioners)
Versus
_Uni f India & Ors. ~ Respondents
.5.5hev for . = Advocate for the Respondent(s)
L J e A i f¢ R N
CORAM :
- The Hon’ble Mr. R.C.Bhatt, Judicial Member.

The Hon’ble Mr. M.R.Kolhatkar, Admn. Member.

Whether Reporters of Jocal papers may be allowed to see the Judgement ¢

1.
2. To be referred to the Reporter or not § ~
3. Whether their Lordships wish to see the fair copy of the Judgement <

4. Whether it needs to be circulated to other Benches of the Tribunal ?




Lalit Kumar R.

Quarter No. 221/D,

Nava Yard, Railway Colony,

Vadodara., cocen Applicant.

(Advocates Mr., P.K. Handa)
Versus.

1. Union of Indisa,
Secretary, Ministry of Railway,
Rail Bhavan, New Delhi.

2. General Manager,
Western Raidway,
Churchgate, Bombay,

3. Divisional Railway Manager,
Western Railway, Pratapnagar,
Vadodara.

4, Sr.Divisional Operating Supdnt.,
Western Railway, Pratapnagar,
Vadodara.

5. Sr.Divisional Personnel Officer,
Western Railway, Pratapnnagar,
Vadodara.

6. Murlidhar S. Mehta,
Ticket Collector,
C/o. Station Superintendent,
Western Railway, Vadodara.

7. Alkesh Pandya, Ticket Collector,
Sfzxx% Bhabo's Gali,
Sharmaji's House,
Dandia Bazar, Opp. G.P.O., o
Baroda.

8. Mahesh S. Sharma, Ticket Collector,
C/o. Station Superintendent,
Western Railway, Vadodara. ceees Respondents.

(Advocates: Mr.N.S.Shevde for
Resp.No. 1 to 5, Mr.G.Il.lesai
for Resp.No. 8)

JUDGMENT

0.A.No, 160 OF 1989

Date: 10-11-1993,

Per: Hon'ble Mr. R.C. Bhatt, Judicial Member.
Heard Mr. P.K. Handa, learned advocate for the

applicant and Mr. N.S.Shevde, learned advocate for the

%95 8 R B




- r
Resp.No. 6 has filed a reply.

respondent No. 1 to 5. /Respondent No. 7 absent
-

though served. Mr. G.I. Desai, learned advocate for the

respondent No. 8,

2. This application under section 19 of the
Administrative Tribunals Act, 1985, is filed by a
Pointsman against the Railways seeking the relief as
under

"8. Relief Sought:

(1) The applicant prays to the Hon'ble
Tribunal to direct the respondents +to quasl
ar® the vanel of Ticket Collectors which
has been made by manipulating. The
applicant shouléd be adjusted in the
category for which he has applied i.e.,

T

for Ticket Collector only.

(ii) Any other relief which the Hon'ble Tribuna

may deem fit." |
3 The case of the applicant as pleaded in the

application is that the Divisional Commercial Superinten-
dent, Divisional Operating Superintendent and Divisional
Safety Officer (Estt.), Western Railway, issued a joint
Notification dated 15th June, 1988 to fill the wvacancies

from Lepartment

0]

1 candidates of Class IV employees in
different categories, namely, Train Clerk, Telegraph

Signaller, Ticket Collector and Commercial Clerk. 1t
eligibility
is alleged in the application that the/ condition laid

down for the employees to apply for the

above po

6]

L was that he must have completed three years

M
a1
<
H-
0
]

in regular cadre in permanent



31st March, 1988, that the applicant had applied for
Ticket Collector category only, that the selection was
held and list of successful candidates in written test

was declared vide letter cdatdd 1l1lth January, 1989 in

Hh
-
'
o)
—

which the applicant was placed at Sr.No. 53. The
selection was held and a panel of different categories
was declared in which the applicant was posted as

commercial clerk instead of Ticket Collector for which

he applicant had applied and was placed at Sr.No., 27

ANn.A
vide letter,/dated 27th February, 1989. It is alleged by
= order of

the applicant that nq(;reference was called

- - o &
cant had appliec

for in the notification and the appl

-

only for Ticket Collector and therefore, it is »
as to how he had been posted as commercial clerl
is alleged that the reason seems to be the mal

intention of the authorities preparing the pan

seeing that the respondent No. 6,7 & 8 are put

vacancy even if the period is counted from the

granting of temporary status and hence the

them
respendents in the panel and posting/as Ticket

the app
is illegal and has deprived of
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pondent 1 to 5 have contended in the

w
L

3

o
n
M
R
)
0)
5
o]

reply that the respondent No. 6,7 & 8 were pl
Sr.No. 16,15 & 14 as Tic

Board@ in the panel dated 27th February, 1989. It shows

that the said three respondents were initially engaged

. A
in the year 1981, who were granted temporary status 1n
1 Qs ~ L - \ . - . _ e
the year 1986 on different dates as mentloned 1n para >

and
of the reply/that they were absorbed in the regular

post in the year 1988. The respondents have denied

that these three respondents

fulfill the requisite conditions mentioned
notification. According to the respondents, the

oar / o decide the category for which the empl
are consicdered by them and to allot them the cats

they considered fit for each employee who is sely
in the selection. It is contended that the sg

committee decic
selected candidates. The respondents hav
that these three respondent 6,7 & 8 have been pust
Ticket Collectors vide order dated 7th March, 1939
The respondents have contended that the alleged
representation dated 10th March, 1989 is not avad
with them. They denied that there was any malafide
intention of the authorities in selecting the emplc

which were not eligible as alleged. It is contend¢
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that the said three employees were eligible and

considered by the Selection Board and were allotted

D

the category of Ticket Collector. It is contended that

C

the application has no merits and deserves to be

dismissed.

N

6. The respondent No.56, Murlidhar S. Mehta filed
reply contending that the applicant was working as

Pointsman in Vadodara Yard in grade Rs., 950-1500(R)

/

~

working in Class IIJf

J1

but he has not mentioned that he ic

!

staff and has suppressed the material fact. It is &

contended that as the applicant was working in Class 7
staff, he was not eligible to apply for any posts
mentioned in the notification and he has no legal

to challenge this selection. It is contended that

Selection Board after considering the pud

(za)

has appointed these respondents as Ticket Colled
he was Class IV employee, he was appointed af

selected.

of the respondent 1 to 5 controverting the contend
taken by the respondent 1 to 5 in the reply and' h
also filed rejoinder to the reply filed by the
respondent NoO,.6.

8. At the time of hearing of this applica

learned advocate Mr. P.K. Handa for the applican



..hv‘“v

- 8 -
submitted that though the applicant has sought the
relief to quash the panel of Ticket Collectors, the

£ the

[}

applicant restricts his relief %e¢ cancellation
appointment of respondent 6 to 8 as Ticket Collector
and that the applicant should be adjusted in the categors

for which he has applied i.e., for Ticket Collector only.

8. The undisputable facts are that the
responcents by notification Annexure A-1 dated 15th
June, 1988, had invited applications from Class IV staff
Transportation and Commercial Department for £illing up
the vacancies in the category of Train Clerk, Telegraph
Signaller, Ticket Collector and Commercial Clerk and
the condition laid down for eligibility for the
employees to apply for the above post was that he must
have completed three years of service in regular cadre
in permanent vacancy as on 31st March,1988. It is also
an

{admitted fact that the applicant had in pursuance of
that notification made an application for the post of
Ticket Collector on 26th August, 19838 and he was
selected by the Selection Board by the post of Commercial
Clerk and was placed at Sr.No. 27 in the said list of
Commercial Clerk, Annexure A dated 27th February, 1989.

It is also not disputed that no order of preference Was

as
called foryHowew=r /the applicant had applied for only
post the

Ticket Collector ie Z learned advocate for the
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respondents 1 to 5 was not able to satisfy this Tribunal

as to why the selection comhittee selected the applicant

as commercial clerk when he had specifically applied for
the post of Ticket Collector. The selection committee

ocought to have considered as to whether the applicant was

suitabl

@

for the post of Ticket Collectdr for which he

had applied and if: considered as suitable, he ought to

v have been selected on that post and ought to have been
Hence
empanelled for that posSte f the action of the

selection committee to select him for commerd¢tal clerk
could not be said to be legal. We do not agree with
‘« the submission of the learned advocate Mr. Shevde that

the selection Board found the applicant suitable for the

post of Commercial Clerk and hence his name was placed
as Commercial Clerk. The moot question is why he was
not selected as Ticket Collector. The respondent 1 to 5
have
/not disputed the fact that the applicant was eligible
to apply for Class III categories and had applied for
the post of Ticket Collector only. We therefore, hold
L that the action of the selection committee in selecting
the applicant for the post of commercial clerk was not

legal because he had applied only for the post of

Ticket Collector.

9 e The learned advocate for the respondent No.8

Mr. G.Il.Desal submitted that the applicant is not




of selection committee,

~ ~r < ~rreal
the Court €O hear any appea-

{

] =~ and has re ied
over decision of selection committee anc he has relieC
a1 1) 2 A1 Aleer 1 = AL:.'.‘..{.»;.

on the decision in Dalpat Abasaheb S01unge J/S .

(87

is hel

Mahajan etc. rePC oa in AIR 1990 sc 434. 1t
. . 1 gk R o £
in this decision rhat it 1S not the function OT

Court to hear appeals over the decisions of the

gelection Committees and to scrutinize +he relative

merits of the candidates. Whether a candidate 1S fit
for a particular post or not has to be decided by tP

election Committee which has the

w

duly constituted

subject and rhe Court has no such

ise. It is held that the decision of the

1limited grounés, such as illega

irregularity in

affecting the selection etc. We agree with the

aid down in this (WeclSlon. The app.

P

does not challenge the power

=R

elect a candidate for a particular

to

19)]
e

challenge is that when he had applied o1

Aram
omm

77N £ Mz " _ " ) .
¢ of Ticket Collector the selection
} %

his annl icati
LpiLlcactlion, but t 1
ut the decisi
€ aeclslion o + +hag
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committee has suffered from illegality and patent materia
irregularity in selecting the applicant t@ the post of
commercial clerk for which he had not applied. Therefore,
this decision relied on by Mr. Desai does not help the
respondents. In our opinion , the selection committee had

material

committed an illegality or patent/irregularity in

appointing the applicant as commercial clerk for which

post he had not applied at all.

10. | The learned advocate Mr. Desai submitted that
the applicant at the time of application in the year 1988
was working in Class III staffe

He submitted that respondent No.6 in his
renly has taken this specific contention. He -
submitted that the applicant had suppressed the material

fact and therefore, according to him, the application

deserves to be dismiscsed in view of the decision in

G.Narayanaswamy Reddy V/s., Government of Karnataka & Anr.
AIR 1991 SC 1728 The Hon'ble Supreme Court has held

in this cecision that the relief under Article 136 of

Constitution of India is discreticnary and the petitioner
who approasches the Supreme Court for such relief must

come with frank and full disclosure of facts., If he

f l tr I'e a 18} S - t- 3 [ E 5 .
al S ) GO nac ~ > -

application is liable to be dismissed. Mr. Desai
-\A o . H Sal'

l arn a = . A -
> R : - - :Q p] ]. E
(= e aCwvo a I:E QY cne Y e_Sb)On Aent O 8 t p

hearing producad the

XEerox copy of the promotion order

® % s 000 12//‘,
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of the applicant ané others to show that the applicant
was promoted on adhoc basis from Class IV post as
Lineman whiéh is Class III post. The said xerox copy
dated 15th June, 1985 shows that the present applicant
who was at Sr. No. 20 in that list and was working as
Pointsman in the grade of Rs,.,210-270, was promoted as
Lineman in the scale of Rs. 260-400, but it is important

further
to note that this order / shows that this was issued

purely on acdhoc basis and subject to the passing
selecticn only. The other order dated 10th January,

1986 produced by him shows that the applicant Lineman
Baroda divisicn scale Rs. 260-400(R) was posted as
Pointsman Baroda in the scale scale Rs., 260-400(R),

item No.1l. Reading tese cocuments, it is clear that the
first order yas an order of promoticn on adhoc basis
purely and second that they are employed to officiate

on that post. The learned advocate Mr. Shevde also
agreed that the said two orcders only shows the appointment
of the applicant on adhoc bkasis as Pointsman and that the
appointment was on adhoc basis. The learned advccate

Mr. Handa submitted that the notification Annexure A-1
dated 15th June 1988 makes the adhoc employee in

Class 111 category also eligible for application for the
postsmenticned in that notification and he drew our
attention to the relevant portion of the said notificatio

which is as under:

saseey Ldf=
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"The eligible employees who are already
working in class III categories on adhoc basis
should also apply to appear in the selection
in reference to this notification without
which they will not be called@ to appear in the
sele ction their working in class III category
is not automatic eligibility to appear the

selection.”

The respondent 1 to 5 have cate@gorically contended

in the reply that the applicant was eligible toc make
an application for Class III category and had applied
for the post of Ticket Collector only, therefore, none
of the conditions in the notification is violated by
the applicant nor he has suppressed the fact and
therefore, the decision relied on by the learned
advocate Mr. Desai for respondent No.8 can not be

pressed into service.

7 i The main question is whether respondent 6 to
8 were eligible togply for the post in question. The
applicant and the respondent 1 to 5 have mentioned the

particulars of these respondent 6 to 8 as under:-

S.No. Name Des.  Date of Date of Date
initial TS of
engagement. absorpt

e e e _ion

8. Mahesh R IRPP-BH 17.5.81 1.7.86 4.4.88
7. Alkesh Pandya, PP-BH 6.4.81 2.11.86 4.4.88
6. Murlidhar S. GGP.BRCY 24.4.81 16.5.86 8.1.88

The learned advocate for the applicant submitted that

the letter of absorption of respondent No.6 is shown
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at Annexure A-3 vide letter dated 5th December, 1988
at Sr.No.5 and respondent 7 & 8 are absorbed vide letter
dated 4th April, 1988 shown at Annexure A-4 at Sr .No, 62
and 61. He submitted that the mandatory condition laid
down by the notification shown at Annexure A-1 is as
under:-

"Applications are therefore invited from all
class IV staff Transportation and commercial -

Department only who have completed three years

of service in Regular cadre in permanent vacancy
as on 318t March, 1988."

The learned advocate Mr. Handa for the applicant
submitted that respondent 6 to 8 had not completed three |
years of regular service against a permanent vacancy
even if the beriod is counted from the date of granting
of temporary status. He therefore, submitted that the
vfinal selection by the selection committee and the paney
of different commiteées which showed the name of
respondent 6,7 & 8 as Ticket Collectors at Sr.No.14,15
and 16 in Annexure A in panel was ex facie illegal.
provisional
Annexure A-5 dated 7th March, 1989 shows the éj postin
order of the Ticket Collectors. The learned advocate '

Mr. Shevde was not able to justify the selection of

respondent 6,7 & 8 as Ticket Collectors.

12. The learned advocate Mr, Desai submitted that

the respondent 6,7 & 8 had the requisite qualification

for the post of Class III. However, as submitted by

15/4;'

{
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learned advocate for the applicant, even considering
the date of which the temporary status was granted to
these respondents 6,7 & 8 in the yéar 1986, thew do not
fulfill the mandatory condition of completion of three
years service in regular cadre in permanent vacancy at
the date of notification and therefore, the selection
committee had acted illegally in empanelling them as
Ticket Collector,A lame attempt was made by the learned
advocate Mr. Desai that the respondents 6,7 & 8 have
their initial engagement in the year 1981 and therefore,

in

they were eligible due to their officiation/the post
they held and he relied on the decision in V.K. Bansal

V/s. Union of India & Ors., II(1988)ATLT(CAT) page 67.

In our opinion, this decisionhes absoclutely no bearing
to the facts of the present case. We have considered
all the arguments of the advocates and have considered

the documents on record carefully and we hold that the 4

selection committee has acted illegally in selecting
responcents 6,7 & 8 and empanelling them as Ticket
Collector and hence that selection shall have to be
quashed and set aside. The selection committee has

. and committed
also acted illegally / material patent irregularity
in selecting the applicant for the post of commercial

clerk when he had applied only for the post of Ticket

Collector. We hold@ that he was eligible to apply for

. o s 16/-‘
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be considered for

zthe

post of Ticket Collector. Hence we pass the

following order:

(1)

ORDER
Application is partly allowed. The selection
of Respondents 6,7 & 8 as Ticket Collector and
their inclusion in the paned Annexure A dated
27th February, 1989 in the category of Ticket
Collector and also their posting on provisional
basis as Ticket Collectors as per order Ann.A-5

cated 7th March, 1989 are quashed and set aside.

(ii) The selection of the applicant as commercial

clerk by the selection committee is also held
illegal and the respondents are directed to
consider the applicant®s application for the
post of Ticket Collector subject to assessment
of suitability and subject to vacancy andé to
pass a speaking order if he is found fit and if
there is vacancy of Ticket Colleétor. The
respondents to consider the applicant's case -
accordingly within four months from the date of

receipt of this order.

(iid) Application is disposed of. NO order as to costs

MRl e

(M.R. Kolhatkar) —— (R.C.Bhatt)
Menmber (A) Member(J)
1
vtC .
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MoA. /24/95 in 0.A./160/39

Date

Office Reporf

“OF¥der

2.2.1995,

k 6.2.1995,

’ A2

28.2.35

Leave note filed by Mr.K.S.Jhaveri.
Adjourned to 6.2.1995.

A
(Dr.R.K.55xena) (V.Radhakrishnan)
Me%ber(J) Member (A)

None present for the applicaht.
Mr.Shevde for the resp™ndents seeks
time for filing reply to the M.A. Time
granted. pdjourned to 28,2.1995.

/

VA

(Dr.R.K.Saxena) (V.Radhakrishnan
Member (J) Member(A)

ait.

Mree3eJhaverl ¥, not presente. -~‘
-

Adjourned to 10th March,1995

at the reguest of lMr.N.S5S.3hevdee.

/

(Dr.R.KSSaxena) (VeRadhakrishnan)
Hember \J) Member (a)

npm




804.95

Ravia+-vwr 4+ afFfFformt+ ap <71
REegIsStry TO: gLiegt. ServV.

ice
*to Tll the con€ferned parties immediatelye.

oed o . Ty P TN . I WL 1 (I T S
Direct service as regardas all the

. s oot e - 4 4
respon 21 CS DermMliteds <t  of 2 € uest
" . AL
of lMr.Kes3.Jhnaverl.
a8 18+} il AR
Call o 15T Wil 1995e
'
/V»’/
yam Dawrana ) - Y
\,J‘J. e iNe e O ATLIQ) \Woe < /

MreNe.Se.Shevde files reply on behalf of
Respondent Nos.1 to 5. Mr.P.Ke.Handa ‘
tiles reply for Respondent NO:8.
Mr.GeI.Desai files appearance on behalf
of Respondent No36, and seeks .time-to ‘
tile reply in M.A.24/1995

Respondent Nos7 is present in person.
Mro.Jhaveri seeks time to file rejoinder.

Adjourned \to 6th June, 1995,
|

~(br.R-K-Saxena) (VeRadhakrishnan)
Mermber (J) Member (A)




Date Office Report
6/6/1995 Present : Mr.P.K.Handa,Mr.J.5.Shevde
é _
- Mr.Ke.S.Jhaveri is not present. Mr.G.I.
Desai has filed leave note. Adjourned to
13/6/1995. '
e\~
A
(VeRadhakrishnan)
Member(A)
aite.
13. 64995 - None present for the me m rties.
Adjourned to 28th June,1935, A/
(V.Radhakrishnan )
R Member (A)
’ ' DL . : npm
28.6.1995. At the request of Mr.X.3.Jhaweri adjourned to
12.7.1995, -
Jt
(VeRadhakrishnan) v
Member (A) |
12.7.95 Mk .Ke.S.RJhaveri is present.
As the Division Bench is not available,
the matter is adjourned to 2né August, 1995.
(V.RADHAKRISHNAN) ’
Member(A)
, npm
;
!
i
1

e
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Office Report ORDER

2.8.95 As journed to 24th Ausgust, 1995 at the
regquest of Mr, Shegde, as he states that

Mr. Handa

Vet
v
(8]

s}
(o
M
f
|
'J
3
"
=
o}
ct

e
M)
(R
1]

p -
@
4]
®

®

% , (K . Ramamoorthy)
| : ' Member (A)

vtc.

28.8.95 |It is a matter re -lrrdim
Ru V:LL\H /t.(__st ';ef?a,l #n / D«-lbc '..'v‘._h—\,'\,.—-.

Divisie

| Ex M2

Banh. Ce e} for|the
apelicant says that the
B 7 matter has been setting
delaydin absSence

Bench, ‘atter may|be
elace ;

fer necessary eorders.

(K.Ramamesrthf)
o

’ Wi & i
Q& ’4/ ° v\ -/\\f‘\\\<

5-10-1995 At the recuest of Mr, Vyas for Mr, Jhaveri
v adjourned to 12+10~1995¢ |

/CLI )

J —~
(V. RadhakfFishnan) (N.B.Patel)
Membe r (&) Vice Chairman,

®AS,

oy
o
s

+ -
®

\0
n

ILeave notes filed bv Mr.Jhaveri and Mr.Hand
Adjourned to 29th November, 1995.
@'D’
(VeRadhakrishnan) (:',Lg,%; _,-,_. el)

Membe r{ A) Vice Chairman

\‘7 ‘\ L




Date

Office Report

"ORDER

'

18.12.95

For want of time the matter I8 adjourned

o .(T2~—=t¢

HN_—
/
(V. RadheRrighpsii:
Viember §8)

(V.Radhakrishnan)
Member(A)

None present for the parties. Adjourned

g Tho<re
M edlaaverxr

i 5 _n_0OF
t9 22~2=96,

)\

(N, 8 /]
Vice Chalirmar

(N.B} Patel)
Vice Chairmaen

N

(VeRadhakrishnan)
Member (A)

1 1s




C.A. 160/89 (aay,
,‘/)
Date Office Report ORDER-

22.2.9%6 leave nete filed by Mr. Handa.

-
(V.Radhakrishnan)
Membe r (A)

Adjeurned te 6.3.199¢.

vtc.

‘ Ol

the Bench is not available,
the matter s adjourmed
‘, to ‘7‘2157"4“‘{/@

@. ﬁc pi‘u:lz
V’iﬁﬁ Chalrman




Office Report

(5\ )
=
ORDER

e

MeA. 21/25 in O.As 160/89

3ick note filed by Mre. Jhaveri. Adjourned to

3-4-1996. The matter may be shown for orderse.

/(i'wt Y

. P ]

(Ve Radhakrishnan) (NoB+ Patel)
Member (A) Vice Chairman.

*AS e

Olhey .
As the, learned Member of
Bench is not available,
the matter is adjourned
to ST4-56.. ..

‘(’k
(N, 8. Patel}

vice Chalrmam

Py
e

Leave neote filed by Mr.Handa
e

A

(V.Radhakrishnan)
Member (&)

4-6— 96 ®

*ssh
Time being over, adjourned to

L

(KeRamamoorthy)
Member \A)




Date Office Report ORDER
2.7.96 Mr. Handa is present. Mr. GI. Desai is
net present. Being a Divisien Bench matter
ad jeurned te 16.7.19%6. 7
B
/
(V.Radhakrishnan)
Membex(A)
vte.,
16.7.96

7/8/96

P L e 4
journed t

Being a Divisien Bench matter, adjeurned

viCe

te 27.8.1996.

Member (A)

v

(V.rRadhakrishnan)

Leave note filed by Mr.Handa. Adjourned

to 10/9/96,at the request of Mr.,Rathod for

Mr . Jhaveri,.

[

ssh®

-
L

,-v/

L V’('V v't—//,«f/"
¢ T.N.Bhat )

Member (J)

CSeddoedIY0 .

N encl - = L gy o
on Bench matter,

L

(KeRamamoorthy) ¥

Member (A)

“



P

.\v

oI ARS] (e
Date Office eport ORDER
S ! l l‘i -
NCH MAT
delizlgqe
(9. Radhakrishnar
iember (4
10=]i 2= 56 This O.A. has already been disposed of
The DeRo(J) may by the judgment dated 1P-11-93, At appears
Y 6ok inte this that the M.A. 1s pending in this case,

aad put up a
separate note
regarding the
maintainability
Of rehe

W\

(VeRadhakrishnan|)

L

(VeRadhakr ishna)
Member (a)

ssh®



