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Union of India and Ors. Shri R.P.Bhatt 

30 OA/558/87 Shri L.S.Chisty ShriK.K.Shah & 

Vs. Shri B.B.Oza 
Union of India and Ors. Shri R.P.Bhatt 
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Shri B.B.Oza 

Vs. 

Union of India and Ors. Shri R.P.Bhatt 

 C)A/561/87 Shri Madan Mohan Shri Kirak K.Shah & 
Shri B.B.Oza Vs. 

Union of India and Ors. Shri R.P.Bhatt 
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 OP/35/88 Shri Chimanlal R. Shri N.J,ehta 
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Union of India and Ors. Shri R.P.Bhatt 

 OA/36/88 Shri Narottatn M. Shri N.J.Mehta 
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Union of India and Ors. Shri R0P.Bhatt 
 OA/37/88 Shri Noormobmad Shri N.J.Mehta 

Vs. 
Unioh of India and Ors. Shri F,P.Bhatt 

 OA/38/88 ShriRanjitsingh D. Shri N.J.Mehta 
Vs. 

Union of India and Ors. Shri R.P.hatt 
 OA/39/88 Shri Gandalal T. Shri N.J. kiehta 

Vs. 
Union of India and 0rs. Shri R.P.Bhatt 

 OA/40/88 Shri Bachu Nanji Shri N.a.Mehta. 
Vs. 

Union of India and Ors. Shri R.P.Bhatt 
 OA/41/88 Shri Popat Bhimji Shri N.J.Mehta 

Vs. 
Union of India and Ors. Shri R.P.Bztt 

 OA/42/88 Shri. Mansingh Okhaji Shri N.J.Mehta 
Vs. 

Union of India and Ors. Shri R.P.Bhatt 
 OA/43/88 Shri Bhagwanji Mohan Shri N.i9.ehta 
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Union of India and Ors. Shri R.P. Bhatt 

 OA/44/88 Shri Umedlal H. Shri N.J.Mehta 
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Union of India and Ors. Shri R.P.Bhatt 
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Union of India and Ors. Shri R.P.hatt 

 OA/48/88 Shri Chhganlal P. Shri N.J. ehta 
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Union of India and Ors. Shri R.P.Bhatt 
 OA/49/88 Shri Mohmad Issa Shri N.J.Mehta 
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Union df India ahd On. Shri R.P.Bhatt 

 OA/50/88 Shri Narendra D. Shri N.J.Mehta 
Vs. 

Union of India and Ors Shri R,P.Bhatt 
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Vs. 
Union of India and Ors. Shri R.P.Bhatt 
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Union of India and Ors. Shri RoP.Bhatt 
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 OA/54/88 Shri Hussain Noormobmad Shri N.J. Mehta 
Vs. 

Union of India and Ors. Shri P.P,Bhatt 
 OA/55/88 Shri Rukhad savji Shri N.J.Mehta 

Vs0 
Union of India and Ors. Shri R.P.Bhatt 

 OA/56/88 Shri Peter Rago Jerego Rago Shri N.J.Mehta 
V. 

Union of India and Ors. Shri R.P.Bhatt 

 0457/88 Shri Knishnalal K. Shri N.J.Mehta 
Vs. 

Union of India and Ors. Shri R.P0BI-iatt 

 OA/58/88 Shri Abmiad S. Shri N.J. Mehta 
Vs. 

Union of India arid Ord Shri R.P.Bhatt 
.9. OA/59/88 Shri Mahend.ra 	eram Shri N.J.Mehta 

Vs6 
anion of India and Ors. Shri R.P.Bhat: 

3: OA/60/88 Shnj. L.N.Sharma Shri N.J.Mehta 
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Union of India and Ors Shri R.P.Bhatt 
 OA/61/88 Shri P.M.Pandya Shri N.J0Mehta 
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Union of India and Urs. Shri R.P.Bhatt 
Ili  

 OA/62/88 Shri Shuklhà1 Manu Shri N.J. ehta 
Vs. 

Unin of India and Ors. Shri R.PoEhatt 
 OA/63/88 Shri J.B.Sigh Shri N.J.Mehta 

Vs. 
Union of India and Ors. Shri R.P.Bhatt 

 OA/64/88 Shri Mohabatsingh P. Shri N.J.Mehta 
Vs. 

Union of India and Ors. Shri R.P.Bhatt 

 QA./65/88 Shri Husain U. Shri N.J.Mehta 
Vs. 

Union of India and Ors. Shri R.P.Bhatt 

36, OA/66/88 Shri Ambrose D. Shri N.J. Mehta 
Vs. 

Union of Idriai and Ors. Shri R.P.Bhatt 
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Vs. 
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Union of India and Ors. Shri R.P.Bhatt 
 OA/70/88 Shri Dalla Uka Shri N.Jjlehta 

Vs 
Union o 	India and Ors- .P.Bhatt 

OA/71/88 Shri Madhavsinh J. Shni N.J.Mehta Shri 
Vs. 

Union of India and Ors- 
Shri Naan Ra,ja 

Shri t.P.Bhatt 
Shri N.Jehta 
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Union of India Ors, Shri 	.P.Bhatt 
Shri N.J.ehta 
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Union of India and Ors. Shri R.P.Bhatt 
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Vs. 

Union of India and Ors. 
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The detai].s regarding orders of disrniSal 

Sr0No. 	Name of the petitioner Des ination 
Divn °g 	& 	Date of and 

of servi;eo  Lte 	f 	appellate 
dismissal 	order. 
order. 

------------------------------------------------ ------ n -------- - 
10 WiI5 9/87 with 

OAf368/87 Shri J.A.Misquitta Driver Gr.B 'E/308J5/ 
Baroda Divn. E].e./4 	18-6-87 

dt.1-2-81. 	=tX 

20 MA/600/87 
with 
OA/369/87 Shri 150K. Pradhan Driver Gr.0 E/308/S/ 	18-6-87 

Baroda Divn. Ele./1. 
Shri J0G.Desai N  dt.31-1-81. 	N 

Yusufkhan Be 'I  

30 MA/601/88 wjthShri P.G.Goswami Driver Gr.0 E/308/DSL 	18-6-87 
OA/379/87 Biroda Divn. 3. 

Azmatali To Driver Gr.B0 Dt02-2-81 
Baroda Divn. of 	 N 

Kana P. Driver Gr0C. I' 	 N 

Hasmukhlal Pandya N ft 	 N 

R.R.Khan ft N 

40 MA/598/88 
with Shri K.M.Rao Driver Gr.A E/308/S 	11-8-87 
OA/416/87 Baroda Divn. Ele.3. 

dt0 2-2-81. 

50 OA/556/87 Shri Hari Ram M. Driver Gr0C 	ConE.308/5 	29.987 
Loco Foreman, 154. 
Gandhidham dt0 4/2/1981 

 OA/557/87 Sh. Suraj Bal Singh Driver Gr.'C' Con./308/5/ 289.8 
Loco Foreman 169 
Gandhidham Dt .14/2/1981. 

 OA/558/87 Sh. L.S.Chlsty Dsa. Driver Con.Eo/308/5 29.41o8' 
GrC' 171. 
Loco Foreman Dt.15.2/1981 
Gandhidham 

Be OA/559/87 Sh. J.N. Patel D/Driver Gr. Con.E/308/5/29.9.87 
'C,  114 
Loco Foreman, Dt.21/2/1981 
Gandhidham 

0. OA/560/87 Sh.R.P.Tiwarj Shunter Con.E/308/5/ 29.9.87 
Loco Foreman 167 
Gandhiahn Dt.13/2/1981 

 OA/561/87 Sh.Madan Mohan D/Assistant Con.E/308/5/ 
Loco Foreman 160. 
Gandhidham Dt.9/2/1981. 	29o9'G87 

 OA/562/87 Sh.Gulab Rai D/Assistant Con.E/308/5/ 
Loco Foreman 162. 
Gandhidham Dt.9/2/1981. 	29.997 

OA/563/87 	Sh.Gajanand 	Driver Gr.A' Con.E/308/5/ 
Chaturvedi 	Loco Foreman 155. 

Gandhidham 	Dt. 5/2/8 1 	tthrQ 
20. 10.87 

13; OA/564/87 	Sh0Rameshchandra Dniei Gr.'C' Con.E/308/5 
Shukia 	 Gananidhain 168 

dt014.2.81 29.9.87 
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Sr,No. 	Ne of the Petitioner Dçsignaion & Order No. Date of 
D.vn* of and date Appellate 
service of Dismissal Other 

wt 
oA/569/87 Sb0 Natu T. 14 ------------------------------------------------------ Driver Gr.SCS Con.Eo/308/5 29/9/1987 

LOCO Foreman, 
Gandhidharfl. Dt.21/1/1981 

15. OA/570/87 Sh. Parbat Singh U.D/Shanter Coi.L/308/5/ 29/9/1987 
LocoForeman, 166. 
Gandi-idham Dt. 13/2/198 1 

16, OA/571/87 Sh.R.K.Mishra Driver Gr.'C' Con.E/308/5/ 29/9/1287 
Loco Foreman 156. 
Gandhidhalfl Dt.6/2/1981. 

 OA/572/87 Sh.Govind Ram C D/Assistaflt. 
Locoro' 

Con.E/308/5 
161. 29/9/198 

olk'cr Dt./9/2/19810 

 oA/573/87 Sh. K.N.Dixit D/Ass±tant Con.E/308/5 
75. 29/9/1987 Loco Foreman 

Ganidham Dt. 25/2/1981. 

19 OA/574/87 Sh. Deen Dayal D/Assistant Con. E/308/5/ 29/9/1987 
Loco Foreman 163. 
Gandhidhem Dt, 9/2/1981. 

 oA/575/87 Sh. Shital Praad 
Singh. Driver Gr.'C' onE./308/5/ 9/9/1987 

Loco Foreman 
Gandhidhaifl 

170 Dt0 14/2/1981. 

 0A/E76/87 Sh. Lal Singh P. D/Shunter Co.E/308/5 
1650 

29/9/1987 
Loco Foreman 
G*ndidham Dt. 13/2/1981. 

 OA/577/87 Sh.Ganga Ram M. Diesel Asstt. Con.E/308/5/ 
Loco Foreman 161. 29/9/1987 
Gandi-lidham Dt,11/2/1981. 

 OA/31/88 sh.chhelshanker B. Cleaner, E/DAR/308/ 9/12/87 
Rajkot. XC/41,DRN 

dt. 16-2-B 1. 
24, OA/32/88 Shri K. Math! ireman'B E/DAR/306/ 6/11/87 

Rajkot )aç/7, 
dt0 31-1-81. 

 OA/33/88 Shri Mohbatsingh Cleaner, E/DAr./308/ 6/11/87 
K. Rajkot XM/33, 

dt,16-2-81 
 OA/34/88 Shri Magan J. Pireman'B' E/DA1,1/308/ /12/07 

Rajkot XM/52, 
dt 21-2-81 

 0A/35/88 Shri Chirnanlal D. Diesel Asst. E/DR/308/ 8/12/87 
Rajkot xc/54, 

M. cJe4'ne dt.24281. 
E/D.ZR/308 xsxzaxn 

 OA/36/88 Shri Narottarn 
Rajkot 8/12/87 

 OA/37/88 Shri Noor Mohad Shuntor, 
Rajkot 26/10/87 

OA/38/88 Shri Ranjitsingh Cleaner gE 5~7/308 
/32, 

26/1C/87 
D. Rajkot 

dt. 14-2-81. 

OA/39/88 Shri Gahdalal T. Drver Gr.C. 
Ra
i
kot 

E/DB/308/ 
XG/19, 

6/11/87 

dt. 1-2-81 
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ana ivn 	uxnber &  

	

of Service, 	date of 	appellate 
order. dismissal  

Order. 
1 	2 	 3 	 4 	 5 

32. 	 -11-8-- 
Rajkot 	XB/481  

dt.19-2-81 
OA/41/88 Shri Popat Bhimji Driver Gr.0 	E/DAR/308/XP/ 

Rajkot. 	49, 	 2-11-87 
- dt.16-2-81. 

OA/42/88 Shri Nansingh 
Okhaji 	 Driver r.0 E/DAR/308/X4/ 26-10-87 

Rajkot. 	28. 
dt. 31-1-810 

350 OA/43/88 Shri Bhagwanji 	Clerier 
Mohan 	 Fajkot. 	E/DAR/308/XB/ 

37, 	 2-11-87 
dt. 16.2. 81 

OA/44/88 Shri Urnedlal H. 	Cleaner 	E/DAR/308/G/ 
Rajkoto 	31, 	 8-12-87 

Dt0 16-2-81 

37. OA/45/88 Shri Gunnwant Rai C].ener 	E1'DAR/308/XG/ 
Rajkot 	36, 	 8-12-87 

Dt.16/2/81 
,d. OA/46/88 Shri Yakoob R. 	Driver Gr.'C' i/DAR/308/ 

Rajkot 	34,. 	19-10-87 
Dt.31-1-81. 

O47/88 Shri Shivial 0. 	Fireman 'C' 	E/DAR/308S/ 8-12-87 Rajkot. 	56, 
dt.20-2-81. 

OA/48/88 Shri Chhganlal P. Fireman B 	E/R/308/C 
Rajkot. 	5, 	 8-12-87 

10-2-81. 
OA/49/88 Shri Mohamad Issa Cleaner 	E/DAR/30(G/ 

Rajkot 	31, 
dt.16-2'-81. 	26-10-87 

OA/50/88 Shri Narendra D. 	Cleaner 	E/DR/30/1/ 
Rajkot 	40, 

dt.16-2-81. 	9-12-87 
43. OA/51/88 Shri Ibrahim  

Zaverbhai 	Driver 'B' 	E/DAR/308/XE/ 
Rajkot. 	24, 	 8-12-87 

dt. 15-2-81. 
-4. OA/52/88 Shri Vinaychand 

Adityaram 	Diesel Asstt. E/D)R/308/XV/ 8-12-87 
Pajkot 	25, 

OA/53/88 Shri Osrnan M. 	Driver 'C' 	dt. 15-2-81
E/DAR/308/XO/49 Rajkot 	dt,19-2-81. 	8-12-87 

OA/54/88 Shri Hussein 	Driver 'C' 	E/DIiF/308/XH/29 2-11-87 
Noormobmad 	Rajkot 	dt. 15-2-81. 

OA/55/88 ShriPukhad Savji 	Driver 'B' 	E/DAR/308//12 6-11-87 
Rajk'ot. 	dt. 7-2-81. 

48. OA/56/88 Shri Peter Pago 
erego Rago 	Fireman 'B' E/DAR/308/XP/ 	8-12-87 Rajkot 	8, 

49, OA/57/88 Shri Krishnalal K. Clener 	dko3l_l_83 K/ 
Rajkot 	EIDAR/308 

dt.16-2-81. 	6-12-87 
O./58/88 Shri Ahrnad S. 	Driver 'C' 	E/DA1`,/308/XA/ 

Rajkot. 	22, 
dt.14-2-81. 	2-11-87 

OA/59/88 Shri Mahendra Yeram jy 
Fireman 'B' E/DAR/308/XM/LL 2-11-87 

	

Rajkot. 	dt.7-2-81. 
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Sr.No0 Name of the petitioner. Deaifqation  Order number & Date of 
of service. date of appellate 

dismissal order.  

2 3 Order. 5 lo 

52 0A/60/88 1-8:12=87 
Rajkot dt031-1-81. 

53. OA/61/88 Shri P.M.Pandya Shunter, E/DAR/308,/Xp'27. 
Rajkot dt015-2-81 2-11-87 

540 OA/62/88 Shri Shukhlal 
p 

Cleancr E/DAR/308/XS/42, 2-11-87 
Manu dt.16281 

55. OA/63/88 Shri J.B.Singh Firer'n'B' E/DAF/308/XJ/26, 2-11-1. 
Rajkot. dt.15-2-81. 

56 OA/64/88 Shri Mohabatsiflgh 
Fireman 'B' E/DAR/308/XW51. P. 
Rajkot. dt.212-81 8-12-87 

 OA/65/88 Shri Husain U. Fireman 'B E/DAR/308/XH/13. 8-12-87 
Rajkot dt07-2-81. 

 OA/66/88 Shri Ambrose D. Shunter, E/DAR/308/XD/2, 8-12-87 
Rajkot dt. 3 1-1-81. 

 OA/67/88 Shri Jasubha K. Firernn'C' E/.R/308/XJ/59. 8-12-87 
Pjkct dt025-2-81. 

 OA/68/88 Shri Anvarkhari H. C1eer E/DAR/308/XA/34. 
8-12-87 Rajkot dt.16281 

61,, OA/69/88 Shri Naran Bhimji Driver 'C' E/DJ4R/308/XtV99 8-12- 
Pajkot dt.7-.2-81. 

62. OA/70/88 Shri Dalla TJka Driver 'A' E/DAR/308XD/42, 8-1287 
Special dt0 16-2-81. 
Rajkot 

63: OA/71/88 Shri Madhavsinh 
Driver 'C' F/DAR/308//23 8-12-87 J. 
Rajkot 14.2.1981 

64. OA/72/88 Shri Naran Raja Fireman'B' E/DAR/308/XN/18. 8-12-87 
Rajkot t.14-281 

650 OA/7 3/88 Shri Mohabatsiflgh 
Shunter E/DAR/308/XM/20. bd22 

G0 Rajkot- dt14o20810 2-11-87 

66.- OA/74/88  5hri Ibrahirn V. Driver 'B' E/DAP/308/X1/3, 8-12-87. 
- Rajkot Dt031-181 



J U D G M E N T

lc~ 

OA/368/87 with MA/599/87 
with 

OA/369/87 with Mk/600/37 
with 

DA/370/87 with NA/601/87 
with 

OA/416/87 with MA/598/87 
with 

Cih/31 to 74/8 
with 

OA/556 to 564 & 
2A/569 to 577/87 	 21-6-1988 

Per ; Hon'ble Mr0 P.H. Triveci : Vice Chairman0 

The petitioners in Earoda, Gandhidham and Rajkot 

Divisions of the respondents services in railways having 

been aggrieved by the orders rejecting their appeals or 

representation and confirming the orders of dismissal 

passed by the respective isciplinan authorities, have 

approached the tribunal. The respondent railway adminis-

tration on the ground that tIe a'p1icants did not report 

for ciuty and wilfully absented themselves without authority 

and joined strike and indulge in activity to jeopardise 

and dislocate essential se'ice dismissed the petitioners 

in exercise of the powers under iile 14(11) of Railway 

Seants (Discipline and Appeal) Fules, he.in  after 

referred to as RSDAR which are analogous to the provisions 

of Article 311(2) of the Constitution dispensing with t1lae  

inquii for reasons stated in the said orders which also 

gave notice of the right of appeal against the orders. 

The details regarding such orders of dismissal against 

each applicant is listed. The petitioners of Earoda 

division sought writ from High Court which directed them 

to file appeals against the irrugned orders. These apoeals 

were filed but were dismissed. They then filed apilications 

before thisTribunal which uasbed the appellate order 

and directed the appellate authority'ither to hold inquiry 

.....  2/_ 
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itself or order it to be held"by a competent authority.,. 

The petitioners from Gandhjdj-iam division filed SCA/628/81 

in the High Court which was transferred to this tribunal 

and registered as TA/200/87. The petitioners had already 

irde representations which were oending with the appellate 

authority. This ribunel while disposing of TA/200/87 

directed the appelato 	ority to hold an incuiry or 

order it t0 be held by a competent authority to decide 

the representations. The petitioners of Rajkot Division 

filed SCA/686/81 which was transfeEred and registered as 

TA/94/86. The petitioners therein had already filed 

appeals which were pending with the appellate authority. 

This tribunal while disposing of TA/94/86 directed the 

appellate authority to hold an inquiry or order it to 

be held by competent authority and to dispose of appeals on 

merits. The appellate authority iniBaroda division set 

up a Board. of Inouiry consisting of two Mer,.bers which 

Esade the injuiry and submitted. its reoorb to the aopellate 

authority. The cc 	au.t.crty of the other two 

Q1vIS1OflS namely Gancnicham and. ajkot appointee an 

jnquiry officer who submittec a renort after his !nuiry, 

The appellate authority after considering the injuiry 

report passed orders rejecting the appeal and confirmed 

the dismissal ordered b--  the cisciplinary authoty. The 

petitioners in the three divisions have bhallange6 these 

orders in their petitions before this tribunal. The 

grounds of challange and tho respondents' contention 

relating thereto are almost identical in most respects 

and in fact are almost identically worded. Leaied 

counsel Mr. N.J. !'iehta and the petitioner Mr. Misquitta 

hve ably and vigourously presented their cases. It will 

be convenient to discuss the main contentions advanced 

by them and take up distinguishing facts and contentions 

relating to indivdual cases  thereafter. 



:: 3 :: 

The appellate authority in the case of Earoda 

and Rajkot Divisions ordered the incuiry to be held 

under Rule 9 of the RSDA Rules but the apoellate 

authority in the case of Gandhicham division has stated 

that iile 9 is not applicable but inguiry was ordered 

keepin 	view the provisions of hule 22 of the said 

rules. Following the judgment in Satyavir ingh's case 

fUJJ 	complete inquiry" is necessary in an appeal to 

which the petitioners have a claim. It rrvist, therefore, 

be obseed that whichever provision is invoked, this 

reuirernent has to be satjsfje. In the case of Earoda 

and Raj)ot divisions the respondents admittely have 

made an inquirv under Rule 9 and in the case of Gndhihar 

divisicri whether that rule has been in terms stated to 

govern the in:_uiry or not, the inuiry made in that 

div:jon will also neec to confirm to this reçujrement 

of full and corrialete inuiry. 

In all the three divisions no separate and 

distinct charge sheet ccorranied by state:ent of allegations 

and list or witnesses and documents relied upon have been 

furnished to the petitioners. In the case of ajkot 

±vision the petitioners have been referred to the order 

by which the punishment of dismissal was given. In the 

cse of laroda division also the order of disriissal 

contjtutes notice of the contents of charges and staterront 

of allegations. In the case Gandhidham division according 

to t'hjeePort of the inuiry the charges were explained 

as detailed in it©  That ren., ort states that the copies 

of the documents relied upon were given and a copy of 

the order dated 4-2-1981 also was furnished. It is, 

therefore, clear that no distinct charges and statement 

of allegvtions were furnished. The petitioners have 

relied upon AIR 1961 Calcutta 40 for contending that 

. . ...  4/- 
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referring to the order of dismissal does not constitute 

distinct charges furnished t€hem to which they have 

to reply and that it is no excuse to say that the delinquent 

employee can be presumed to know all about the charges. 

and that there is no duty cast upon the petitioner to 

connect the charge sheet with any previous procecding. 

The resoondents have cited in their supoort 1984(4) SLR 119 

and .9.2(44) FLR 48 for their contention that adomestjc 

tribunal is not bound by technical rules anc procedure 

laid doun in the Evidence Act and the party should have 

had the opoortunity of adducing the evidence on which 

it h 	relied which can be given to the petitioner for 

tosi:- it. In this case the order of dismissal itseli 

states that the inquiry preceding prior to the punishment 

has beeispensed with ror reasons narrated in the order 

itself. The circumstances casing satisfaction to the 

regarding dispensing with the inquiry and 

---ting charges or statement of allegations arc 

st:ted therein. The inquiry under Rule 9 is prescribec 

for being prior to the order of punishment and ±or yielding 

the basis for deciding the guilt and the punishment of 

the delinquent ertloyee. At the aopellate stage following 

tne decision in the Satyavir Sing's case an inquiry was 

ord:red by this tribunal. It only 	ires to be a full 

anc complete inquiry and if in a division it has not been 

described as being under Rule 9 that by itself would 

not constitute any tiaw. The important test is whether 

the delinquent errloyee had adequate notice of the charges 

and allegations which they were required to answer. On 

a perusal of the order of dismissal it can be said that 

this has been set out with adequacy. White, therefore, 

we hold that the requirement of distinct charges and 
and neco..ssary  

stater.ent of allegations is desirableLrequirement, the 

. . . . . • 5/-. 
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the course adopted by the respondent authorities does 

not constitute by itself to be a fatal flaw so far as 

the inquiry in question is concerned. 

4 	The respondent authorities, however, are 

required to set out a list ci dcur:-ients and witnesses 

on which they re1y and furnish a copy thereof to the 

delinquent errloyees. This 	s not been done and in 

fact some of the applicants have asked for specific 

documents among which are the copies of the ent±ies 

of recording of the calls and the reports of the call 

boys that they were not found at the residence but 

these have not been furnished. Copies of the viilance 

report on which reliance was placed were asked for but 

were not supplied because of their being confidential. 

In ct one applicant 1:r. Mijuitta has stated that he 

was given the file of the ex-enlo -  ees but the 	er 

documents were not made a v.-- liable as they were s a i d to 

be available at resrective head:uar-ters and that those 

records were not available at the resective cenres 

The call boys and the witnesses were not produced in 

Rajkot and Earoda divisions for examination. Some 

petitioners called for dcuments like call bock, sick 

memo book and statement of call boys and witnesses of 

the record. Some of these documents were made available 

during the inquiry but copies thereof were not furnished. 

The petitioners-have relied upon AIR 1954 Borray 351 for 

their contention that reasonable opportunity to defend 

themselves has, therefore, not been given. The respondents 

have relied upon 1987(3) SL. 494 for their contention 

that failure of supplying the documents demanded is 

not sufficient to vitiate the inquiry. This would 

depend upon the nature of documents and their relevance 
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for the purpose of charges and defence with the 

petitioners have to design, Heavy reliance has been 
evidence of the 

Placed on the.call boys and, therefore,, the documents 

and the witnesses and the sickness registers are 

crocial for the inquiry in the present cases. We 
to 

have no doubt that failure to furnish copies and.examine 

the witnesses considerably derogates from t.­:e reason-

abiness of opportunity to which the petitioners are 

entitled because it is the respondents who hove relied 

upon such records and witnesses for their case. The 

respondents have to establish that thc petitioners were 
were 

absent wilfully from their home when CallO ondLabsconding0 

This had to be established with reference to the testimony 

of documents and witnesses who were to be available to 

be cross examined by the petitioners. if such documents 

are not furnished and witnesses are not e;:o:Lneci, it 

is difficult to uphold the contention of t 	'espondentss 

that reasonable opportunity has been ellowec 0  In the 

case of Earl Ran4 OA/556/87, a call boy anc a cierk were 

ecamined and their staterrents are on recor60  The 

statements of these witnesses were supplied to Han 

Ram. In the rejoinder filed by the applicant it is 

stated that the respondents had not informec nor made 

sincere and genuine attet to inform him that he had to 

go for duty and that no evidence worth its name was 

given to prove the allegations. It is also stated that 

the respondents knew about his whereabouts as a itted 

in para 1(c) of the reply and yet no attempt was made 

to serve the call boys at the place where he could be 

found. The Board of inquiry has stated in its report 

in the case of Baroda division that there is no 

reason to doubt the statement of Calls as names of call 

. . . . . . 7/- 



boys are available in all cases, also the names of 

witnes9es in two cases and the staterrent is signed 

by the running supervisor and, therefore, the plea 

that the documents show that the calls were subsequently 

fabricated has no basis0  In the case of E:ro•de cT.vision 

the counter signature by ATFR has been made  on 27-3-81 

and his plea that this might have been 	:ic:te is 

not accented only because it is made aft:-.r some lapse 

of time. The in--uiry reoort entirely relies upon the 

fact that the statement was made out when t'oc calls were 

sent out on the reoort of the call boys 	the witnesses 

are signer by JVI and counter signe( by 	- ALl. There 

is no dbuht th- t this has Some evjdefltja7 value but 

fairness demanded that the witnesses and call boys 

should have been examined and made available fL.r cross 

a::.:nnna-sion as also the counter signir 	:sor when 

the entire reliance was sought to ho o1- c' -n -h ese 

ntries. 

S. 	:t is difficuli to resist the cec_sion that 

in a triod of strss whendividuals are 	loyed 
of 

sor service of comunicetion, strict proofLsuch comnu.ni- 

cation has to :oe given with •re 	nce to examination 

of the witnesses and cannot be substitut acT by reliance 

only on toe oocurnents woen the claim re ranq such 

cbmriunicntion having been served has been challanged, 

csariing t -a joining of the petitioners in strike and 

inciting others to engage in unlawful activities 

jeooaising th renning of essential service, the 

resoondent authorities in the in::ui 	have only relied 

upon vigilance intelligence rerorts. These reports 

were stated to be confidential and neither have they 

been produced nor have the agencies through which they 



were collected been made available for examination 

of the delinquent employees nor have they been placed 

on record for perusal. It is not even clear in all 

cases whether the access to the vigilance intelligence 

reports was given to the inquiry officer or whether 

even apel1ate authority perused them at the time of 

disposal of the apals•pr repesentations. Clearly 

the respondent authorities, therefore, have not only 

substantially but solely relied upon these reports 

for corning to the conclusion that the petitionvrs have 

been guilty of the grave charges of inciting others to 

join unlawful stri1c and jeopardising the running of 

essential Service. 

6. 	Petitioners have explained their absence from 

duty by the plea of sickness and have stated that they 

were under treatment by a non-railway doctor. The 

respondents have s:ee that by a message dated 28-1-81 

.thjch is as follows: 

"Private doctor's certificate in resoect 

of 	r 	o re.ing sick should not be accepted 

with immediate effect until further orders. 

Notify this to all staff . 
they had informed that private doctor's certificate will 

not be accepted with immediate effect. Rules for the 

grant of leave on medical certificate provide for a 

restricted scope for railway servants being attended by 

non-railway doctors. The orders of dismissal are 

passed in the very early part of the first week of 

February, 1981. It has to be noted that the message 

does not superse& the rules in terms regarding g rant 

of medical leave on non-railway doctor's medical 

certificate. The petitioners' absence from their homes 

is sought to be explained by their. plea that they were 

going for normal Sundrywork and by ttself 4oes not- 

. . 0 0 . 9/- 



establish that the certificates are fraddulently 

produced or that the plea of sickness was advanced 

falsely. Stricter proof for establishing this is 

rcessary. 

7. 	The petitioners have st2te6 that a large 

nurTber of strikers or absentees have been reinstated, 

many of them on court's orders and quite a nurnthr of 

them on the orders of the respondeDt authorities. 

They have urged AIR 1984 SC 629 in their favour. The 

respondents have on the other hand stated that there 

is application of mind in distinguishing the Case  of the 

petitioners from others and the fact that individual 

merits in respect of the absence and grounds of tam.tly 

circumstarc es were kept in mind shows that the petitioners 

have not been discriminated against unfairly. They 

have urged 1980(4) FLR 144 and 1981(5) PJR 204 in their 

favour. In our orders dated 6th March, 1987 in 

OA/34 to 43/87 we had referred to our irrroression that 

no logical basis for distinguishing the cases of those 

who were leniently dealt with from those of the 

petitioners was discernable. The respondents' general 

plea that this is not so is not adequate. From the 

natur* of the inquiry conducted and from the orders 

rejecting the qppeal, we do not find how these cases 

have been distinguished. 

S. 	The petitioners have urged that the punishment 

of dismissal is grossly excessive and dis-proportionate 

and have urged AIR 1:980 Sc 1896, 1960 SC 219 and 

AIR 1959 $C 259 in their support. Normally the stkibinals 

do not interefere with the orders çegarding quantum of 

punishment because the inquiry officers, the disciplinary 
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authority and the appellate authority have an opportunity 

to assess evidence in individual cases and are in a 

better position to decide this question. However, in 

these cases we find that the punishment of dismissal 

has been given for only absence from duty. The charges 

of absconding or wilfull'y remaining absent or inciting 

others for jeopardising or paralysing the esseritial 

service have been stated but the evidence for such 

charges has not been brought on record or teste( by 

cross examination. Accordingly such charges cannot be 

held to have been properly provec. For this ztson 

the punishment of dismissal has to be considered in 

respect only of the charge of absence from duty. 

Regarding the applicants who have pleaded sickness for 

the reason for such absenceand have resorted to the 

certificate of non-railway doctor under the bond fide 

belief that this was not dis-.ellowed, thc cLrg •f 
unautho ri sed 
bs ence is even weaker. We, the ref ore, cannot but 

conclude that the punishment of dismissal which would 

be grossly dispportionate even if the charge of wilful 
- 	 mç)stof 

absence were established which is not the case inLthese 

petitions. 

9. 	Some of the applicants have pleaded that by 

virtue of their being drivers of a certain category 

they should not be called for duty as drivers of cate-

gories which would be liable to such CallS in the first 

instance would be available. They have also pleaded 

that the nature of satisfaction under ftile ii(ii) is 

different from the nature of satisfaction under Article 

311(2). The respondents on the other hand have pleaded 

that the nature of sarisfactiofl for dispensing with 

the inquiry under both iile 14(11) and Article 311 (2) 

.. 11/'- 



is subjective and judicial bodies should not go into 

the adequacy of circumstances for which the inquiry 

was dispensed with. It has kiso been stated that 

the reasons for dispensing with the inquiry have not 

been reuOed in writing and have not been corinicated 

tothe petitioners. We have not thought it fit to go 

into all these pleas. After the judgment in Tulsi rem 

Patel and Satyavir Singb's cases it is now established 

law that even in appeal or revision an inquiry should 

be held ari in these cases such an inquiry has been 

ordered an has been held. Secondly the law now 
is 

establishecLthat while the competent authority needs 

to address itself to the circumstances which justify 

the conclusion that the inquiry preceding the order of 

punishnient can be dispensed with, such satisfaction has 

to be only of the competent authority and the reasons of 

which have to be recorded in writing seed not be cornri.ini—

cated. In this case, however, the reasons are not only 

recorded in writing but have been incorporated in the 

order of punishment and, therefbre, this requirement 

has been fulfilled. Thirdly it is also established law 
that such orders are subject to judicial review and 

the fact that appeal against them has been provided 

under the l.iles shows as stated in Tulsi Ram Pate1s 
Case that the delinquent employees so punished are not 
entirely without remedy in these cases. 7his remedy has 
been resorted to and, therefore, it is rot relevant to ' 

o into the pleas made by the petitioners and respondents 

in this Awatdo 	 I 

10. 	In the Case of Rajkot division the appellate 

authority while agreeing with the findings of the inquiry 

officer and confirming the penalty imposed appes to 

have had some reservations regarding the evidence anunting 

.... .. .1 2/-. 
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to full and satisfactory proof. He has used the 

following wotds. 

1t is becoming evident that the ex-employee 

secured medical certificate from private doctor 

who appear to be liberal in such matters to 

the utter disregard of the damage caused to 

the running of essential services. I find that, 

the main body of the charge agaipst the ex-employee 

stands proved. Therefore, in accordance with 

the pciers conferred under Rule 14(1) of the * 

Railway Servants (Discipline and Lappeal) Rules, 

1968 that the delinquent employee is dismissed 

from service with ininediate effect. 

Mr. Misquitta has urged that in Western Railway 

te nature of di4ocation  was far less because of the scale 

c asence was much lesser thak in the other divisions 

and, therefore, the apprehension that the essential 

services were likely ,to be paralysed was grossly exagierted. 

These pleas need not concern us because it is not v-post 

facto apprehension being found exaggaMtOdbut the satis- 

faction of the conpetent authority regarding the threat 

of dislocation at the time when the order was passed, 

which is important. Mr. )Iisquitta has also urged that 

the authority which punished him should have been higher 

than the appointing authority but was 	lower. 

The learned advocate Mr. N.J. Mehta and the 

petitioner Mr. Misquitta have pleaded thajhe ofder of 

punishment has been riven by an authority which is lower 

than their appointing authority, when Article 311 (1) 

requires that such authority should not be subordiaate 

to the appointing authority. They have not established 

......13/- 
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this with reference to the pa7 scales of the appointing 

authority,  of the post of,  which the petitioners were at 

the time holding and the reports of the inquiry does 

not show that this plea was raised before the inquiry 

officer or the appellate authority. 

13. 	In Gandhldham division, the inquiry report shows 

that the witnesses have been examined and t're call 

book register in which the calls were noted have been 

sought to be proved with reference to the signature of 

the call, boys and witnesses and such Call boys and 

witnesses have also been examined. 	iLr as the abserkce 

of the petitioners alleged is concerrieö, 	this has been 

sought to be proved from the testirrny of th6 clerk who 

has deposed with reference to the saster rolls about 

the absence. So far as the respondent authorities' 

atterrt to inform the petitioners is coflcerned, this is 

sought to be proved from the doc:.t 	.- call 

register and mill boys and witnesses in cases in which 

they accompanied them. In many cases the call boys 

have stated that they do not rember whether the 

petitioners were found at home or not and in many cases 

their signatures have not been proved in documents like 

call registers. There are, however, a few cases in 

which & call boys have testified that they have served 

the calls and found that the petitioners Were not available 

at their residence and their family .mernbers had been 

informed and in some cases they have also admitted their 

signatures in the call registers. The inquiry reports 

show that without making any distinction between such 

cases and other cases in which the call boys have not 

supported the contention by specifically averring that 

they had served the calls and found the petitioners 

14/- 
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absent or by proving their signatures in the call 

registers, the inquiry officer had concluded that the 

petitioners were guilty of remaining unauthorisedly 

absent on the basis of such calls having been served 

and their being found abscn. 	, therefore, find that 

in such cases in which the call boys have testified that 
or their signature is proved* 

they had served the callsL 	is valid distinction 

required to be made and there is justification for 

holding that the petitioners wilfully absented themselves 

in spite of being served "ith calls. These cases are z 

 OA/561/87 	- Shri Nadan Nohan 

 OA/557/87 	- Shri Suraj Bal Singh 

 OA/562/87 	- Shri Gulab Rai 

 OA/569/87 	- &hri Natu T. 

 OA/572/87 	- 3hri Govind Ram C. 

 OA/574/87 	- Shri Den Daval 

 Oi/560/87 	- hrj R.i-. 	Ti:ari 

 QA/577/87 	- hri Ganga,Ram M. 

 c$/556/87 	- Shri Hari Ram N. 

14. 	In the case of Rajkot division the inquiry 

officers have examined witnesses and produced relevant 

registers which have been shown or cross examined by 

the petitioners. They have distinguished some cases 

in which they have specifically concluded that the charge 

of the petitioners being found absent has not been proved 

on the basis of the documentary evidence. In this 

division no witnesL has been examined and no attenpt 

has; been made to confront the petitioners with the oral 

testimony of the call boys or wibnesses with reference 

to the entries in the call register. In this division 

the inquiry report is, therefore, basec' on mnerer. absence 

and the conclusion of guilt has been d rawn on the 
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the assurDtiOfl of general 
knowledge of atrike and that 

it was illegal and that there was a ban on private 
one 

doctor's certificae. In some cases notably Linwhich t  

thc -t_tioner was adnittedly in hospital as an 

:Lent, it has been held that because he dic 

not ini: 	the railway doctor, he had no valid
.  excuse. 

1. arOc.a division DO .itnesseS have becr 

exerined and. the entire reliance has been placed on 

t. 	-s resister. However, in neither 

Earode division any attempt has been made to prove the 

entries at least regarding the signatures of the call 

boys fld the witnesses if any accompafliflg them.. 

it. 	It is noticed Ilso in the in:'uiry in Baroda 

jkot division that the delinquent officer has 

tr:nt away exe-aned by the jnuiry officer nd 

r 	•: - Lo:s are of the nature of cross exari-: 

se:jence 01 the case of the disciplinary 

ttioein9 first placed and thereafter the 

dd1irwuent officer asked to give explanation with 

reference thereto and to put up his defence has not 

been scnpolously followed. As has been held in some 

cases viz 1963(7) FLR 106 and 1963(7) FLR 269, this 

detracts from the reasonabiness of opportunity. 

17. 	On the allegations of rnala fide against Zir, lai 

made by hr, l.isquitta in o/368/87 and Mr. Rao in OA/416/87 

different orders were passed. The rrnie4- 	- 

for Charge of Board was acceeded to with the follow 

*1Ie has not given any convincing reason 
for change of board of 

enqujr, Mowever, in 

Order to remove his imagjnej and wrongly placed 
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fears, the board of enUuiry consisting of 

Shri E.R. Pal, Sr. D.P.O. and Shri. H.B. Singh, 

Sr. D (TRO) is replaced by another bbard of 

enuiry." 

In the case of Mr. 	I 2tta, however the reoest was 

not allowed and it was bhserved as follows. 

a1, Sr. DPO has affinnec the 

':ritten statement in OA 14o0 34/87 to CA 1o.43/87 

before tn 	otral Ac'.inistrative Tribunal, i- 

for Union of India as per Railway board's lette: 

£o.E(o) 	82 LL-2 dt. 21-2-19c3 vide item 	ii 

Except this, he has no connection whatsoever 

with this case. 	The affirmation was done as 

part of his duty in compliance of oard's 

letter 'uoec 	ahov. Moreover, he is not th 

person who has ts t:e a decision on the aoseals 

referre. 	co::-ersslcess. There is slso 

no reason io bin to he prejudiced against them0  

s such I find no reason to change Shri Pai 

from the.oard. of En:juiry. he should, therefore, 

continue as meser of the Eoard of encruiry." 

While we have no satisfactor-: proof of any mala fide on 

tITLe part of Mr. Pal, the reasons which prevailed upon 

the respondents to change the member on the request of 

Mr. Rath can be said to fully apply to the request of 

Mr. Misquitta also. It would have been entirely proper 

and prudent on the part of the respondent authorities to 

have given the same order in the case of tr. Niscuitta0  

T h e fact that Mr. Pal had made affidavit in the written 

statement on behalf of the respondent authorities as 

rt of his duty raisec doubts in the mind of the petitioners 

that he as too 
closelY ldentitie ith the stand of the 

1.7/- 
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respondent authorities taken in proceedings in courts and, 

therefore, they had reservations regarding M. Pai bringing 

upon an open impartial and objective mind to the inquiry. 

In view of the foregoing discussion our conclusion 

is  that in 9 cases mentioned in para 12 in Gandhidharn 

division full and complete inquiry as was practicable has been 

held and reasonable opportunity has been given to the petitioners 

to answer the charges and the evidence has been properly 

tested and appreciated. However, the charges estabi :d are 

only regarding wilful absence from duty and not instigation 

or joining in the strike or paralysing or jeopardising essential 

- 	service. In this context the extreme punishment of dismissal 

from service cannot be regarded as just or proportionate*  

ny penalty c'ther than removal or dismissal from service would 

meet the ends of justice. These cases are remittr9 to the 

apoellate authority to determine the penalty in e.ac case. We 

II  I 	
direct that this be done within three months from the date of 

t1E order. 

In the case of all other petitioners in Gafldhidham 

and all petitioners in Rajkot and Baroda division we do not 

find that the inquiry is full or complete or provides 

reasonable opportunity to the petitioners and no evidence 

justifying the conclusion' has been found and the appellate 

authority has mechanically endorsed the reconunendat ions of 

the inquiry officer. For these reasons the impugned orders of 

the disciplinary authority and the appellate authority are 

quashed and set aside. The petitioners are directed to be 

reinstated from the date of the order of dismissal by the 

disciplinary authority in these cases barring the nine cases 

stated above in Gandhidham division. Their period'of absence 

will not constitute a break in their service. They will be 
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entitled to back wages on the petitioners satisfying the 

respondents that they have not accepted any employment or 

have not been paid their wages or any portion thereof0  

In the circumstances of thEs8casewe award cost 

of Rs.300/— for each case barring the 9 cases referr5 to. 

We do not consider it necessary to award any interest0 We 

direct that these orders be implemented within six months. 

Subject to the above observations and directions 

we find merit in the petitions to the extent stated0 I/598 to 

601/87 tand disposed of with the above orders. 

Sd/- 

(P. H.TRIvEDI) 
VICE CHAIRMA; 

S d/- 

(P.r. JOSHI) 
J1JDICLL J€MEIR 


