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 OA/54/88 Shri Hussain Noormohmad Shri N0J.Mehta 
Vs. 

Union of India and Ors. Shri R.P.Bhatt 
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Union of India and Ors. 
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Sr0No. 	Name of the petitioner Des ianation Order Date of - and Divn* 
of aerviceo 

number & 
date Of appellate 
dismissal order. 
order. 

10 2 3 
---  ------ __ ------------------------------------------------------- 

4 5 

lc I5 9/87 with 
OTA/368/87 Shri J.A.Misquitta Driver Gr0B E/3O8/5/ 

Ej.e.f4 Baroda Divn. 18-6-87 
dt.1-2-81. =at  

20 	MA/600/87 
with 
QA/369/87 Shri U.K. Pradhan Driver Gr.0 E/308/S/ 18-6-87 

Baroda Divn. Lies/i. 
- Shri J0G.esai N  dt.31-1-81. 

Yusufkhan B. N ft N 

30 	M?/601/88 withshri P.G.Goswami Driver Gr.0 E/308/DSL 18-6-87 
OA/370/$7 Baroda Divn. 3. 

Azaatali T. Driver Gr.B0 Dt.2-2-181 ft 

Baroda Divn. H N 

Kana P. Driver Gr0C. " 

Hasmukhlal Pandya N ft N 

R.R.Khan N N 

6 OA/557/87 

7. OA/558/87 

Shri K.M,Rao Driver Gr.A E/308/S 	11-8-87 
Baroda Divn. Ele.3. 

dt0 2-2-81. 
Shri Hari Rain M. 	Driver Gr.'C' ConE.308/5 	29.987 Loco Foreman, 154. 

Gandhidham dt0 4/2/1981 
Sh. Suraj Bal Singh Driver Gr.'C' Con.E/308/5/ 289.8 

Loco Foreman 169 
Gandhidham Dt.14/2/1981. 

She L.S.Chisty Dsa. Driver Con.Eo/308/5 29..8' 
GrC' 171. 
Loco Foreman Dt.15.2/1981 

40 MA/598/88 
with 
OA/4 16/87 

50 OA/556/87 

8. OA/559/87 

0. QA/560/87 

She J.N. Patel 

Sh.R.P.Tiwari 

Gandhidham 
D/Driver Gr. 
'C,  
Loco Foreman, 
Gandhidham 

Shunter 
Loco Foreman 
Gandhiahn 

Con . E/308/5/2 9. 9. 97 
i3 
Dt. 2 1/2/1981 

Con.E/308/5/ 29.9.87 
167. 
Dt. 13/2/1981 

OA/561/87 

OA/562/87 

Sb • Mad an Mob an 

Sh.Gulab Rai 

D/Assistant 
Loco Foreman 

- Gandhidham 

D/As sistant 
Loco Foreman 
Gandhidham 

Con.E/308/5/ 
160. 
Dt.9/2/1981. 29.87 

Con.E/308/5/ 
162. 
Dt.9/2/1981. 29.987 

OA/563/87 

13; OA/564/87 

Sh. Gaj anand 
Chaturvedi 

Sb0 Rame shchandra 
Shukia 

Driver Gr.A' Con.E/308/5/ 
Loco Foreman 155. 
Gandhidham 	Dt. 5/2/81 	Ift 

20. 10.87 
Drie Gr.'C' Con.E/308/5 
Ganciflidham 	168 

dt.14.2.81 29.9.87 
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Sr.o. Name of the Petitioner DsignatiOfl & 	Order No. 	Date of 
Divn. or 	and date 	Appellate 
service 	 of Dismissal 	Order 

1 	 2 	 3 	 Order. 	5 

ftk 
14, OA/569/87 Sh. Natu T. 	Driver Gr. 'C' Con.Eo/308/5 	29/9/1987 

Loco Foreman, 
Garidh.idham. 	Dt. 21/1/1981 

15. OA/570/87 Sh. Parbat Singh U.D/Shanter Con.E/308/5/ 29/9/1987 
LocoForernari, 166. 
Gandhdham Dt. 13/2/198 1 

16o OA/571/87 Sh.R.K0Mi:hre Driver Gr.'C' Con.E/308/5/ 29/9/1987 
Loco Foreman 156. 
Gandiiidham Dt.6/2/1981. 

 OA/572/87 Sh.Govind Ram C D/ASsistaflt. 
Locor1'l) 

Con.E/308/5 
161. 29/9/1987 

cc -M 'VI -I k; -1  h4r, Dt./9/2/1981 

 OA/573/87 Sh. K.N.Dixit D/Assitant Con.E/308/5 
75. 29/9/1937 Loco Foreman 

GaniidhaIfl Dt. 25/2/1981. 

19 OA/574/87 Sh. Deen Dayal D/AssistaIlt Con. E/308/5/ 29/9/1987 
LOCO Foreman 163. 
Gandhidham Dt.9/2/1981 

 OA/575/87 Sh. Shital Pradad 
Singh. Driver Gr.'C' 

- on0E./308/5/ 9/9/1987 
Loco Foreman 
Gan3YiicTharfl 

170 
Dt14/2/1981. 

 0A/576/87 Sh. Lal Singh P. 1)/Shunter Con.E/308/5 
165w 

29/9/1987 
Loco Foreman 
G*idham Dt.13/2/1981 

 OA/577/87 Sh.Ganga F:am M. Diesel Asstt. Con.E/308/5/ 
Loco Foreman 164. 29/9/198W 
Gandli±dham Dt,11/2/1981. 

23. OA/31/88 ShChhe1shaflker B. Cleaner, E/DAR/308/ 9/12/' 87 
Rajkoto xc/41,DRM 

dt. 16-2-81. 
24e OA/32/88 Shri K. Ilathi ireman'B' E/DAR/308/ 6/11/87 

Rajkot XK/7, 
dt0 31-1-81. 

 OA/33/88 Shri Mohbatsingh Cleaner, E/DAR/308/ 6/11/' 87 
K. Rajkot XM/33, 

dt, 16-2-81 
 0A/34/88 Shri Magan J0 Fireman'B' E/DAR/308/ /12/87 

Rajkot 1/52, 
dt212810 

 OA/35/88 Shri ehimanlal I). Diesel Asst. E/DAR/308/ 8/12/87 
Rajkot Xc/54 4F  
C) .9 Q -n ed, 

dt.24281. 
E/D?R/308 28 QA/36/88 Shri Narottarn 

Rajkot ____ 8/12/87 

29 oA/37/88 Shri Noor Mohad Shuntor, 
Rajkot 

Dt.162.81. 
26/10/87 

300 OA/38/88 Shri Ranjitsiflgh Cleaner AR/308 26/1C/67 
D. -Rajkot 

dt. 14-2-8 1. 

31. OA/39/88 Shri Gahdalal T. Drver Gr0C. 
Ra

i
kot 

EJD,AR/308/ 
JGf 19, 

6/11/87 

dt01-2-81 
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Sr11o. Name of the petitioner. 	'eanation Order 	Date of uinber &  ana 
of 

Divn 
Service, date of 	appellate 

dismissal 	order. 
• Order. 

1 2 3 4 	 5 
selAsstt:E/DAR/308/ 6:11:8 7 

Rajkot XB/48, 
dt.19-2-81 

330 OA/41/88 Shri Popat Bhimji Driver Gr0C E/DAR/308/XP/ 
Rajkot. 49, 2-11-87 

- dt.16-2-81. 
34 OA/42/88 Shri Narisingh 

Okhaj I Driver Gr.0 E/DAR/308/XIi/ 26-10-87 
Rajkot. 28, 

dt. 31-1-810 
350 0:/43/88 Shri Bhagwanji Clener 

Mohan Rajkot. E/DAR/308/XB/ 
37. 2-11-87 
dt01602081 

36. OA/44/88 Shri Umedlal H0 Cleaner E/DAR/308/XG/ 
Rajkot. 31, 8-12-87 

Dt016-2--81 

370  045/88 Shri Gnwant Rai Clener E/DAR/308G/ 
Rajkot 36, 8-12-87 

Dt0 16/2/81 
do O/46/88 Shri Yakoob R. Driver Gr 'C' L/DAR/308/XY 

Rajkot 34, 	 19-10-87 
Dt. 31-1-81. 

 OA/47/88 Shri Shivial Go Fireman'Cl  E/DAR/308/XS/ 8-12-87 Rajkot. 56, 
dt020-2-81. 

 OA/48/88 Shri Chhganlal P. Fireman 'B' E/DAr/308/ 
Rajkot. 5, 8-12-87 

10-2-81 
 CA/49/88 Shri Mohamad Issa Clener Ej'D?1R/30G/ 

Rajkot 31, 26-10-87 dt.16-2-81. 
42, OA/50/88 Shri Narendra D. Cleaner E/DAR/30B/)C/ 

Rajkot 40, 
dt.16-2-81. 9-12-87 

43. OA/51/88 Shri Ibrahim 
Zaverbhai Driver 'B' E/DAR/308/E/ 

Rajkot.  8-12-87 
dt. 15-2-81. 

4. OA/52/88 Shri Vinaychand 
Adityaram Diesel Asstt. E/DAR/308/XV/ 8-12-87 

Rajkot  
 OA/53/88 Shri Osrnan H. Driver 'C' dt. 15-2-81

E/DAR/308/XO/49 Rajkot dt019-2-81. 8-12-87 
 OA/54/88 Shri Hussein Driver 'C' E/Dfl/308/XH/29 2-11-87 

Noormohrnad Rajkot dt 	15-2-81. 

 OA/55/88 ShriRukhad Savji Driver 'B' E/DAR/308/XR/12 6-11-87 
Rajk'ot dt0 7-2-81 

48 OA/56/88 Shri Peter Rago 
erego 	Rago Fireman 'B' E/DAR/308/XP/ 8-12-87 Rajkot 8, 

490 OA/57/88 Shri Krishna].al K. Clener dt0311-80 
E/DAR/ 308 	z/3 5- Rajkot dt016-2-81. 8-12-87 

50 OA/58/88 Shri Ahmad S. Driver 'C' E/DAR/308/XA/ 
Rajkot. 22, 

dt.14-2-81 2-11-87 
51. OA/59/88 Shri Mahendra Jeram RxjxKz  

Fireman 'B' E/DAR/308/XM/L1 2-11-87 
Rajkot. dt07-2-810 
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Sr0No0 Name of the petitioner. Deig1on vne Order number & Date of an
of service. date of appellate 

dismissal order 

3 
Order.4. 5 

10 2 

52 OA/60/88 Shri L.M.Shrama Driver'B- E/DAR/ 	/xL/1, -8-12-8; 
Rajkot dt031-1-81. 

53n OA/61/88 Shri P.M.Pandya Shunter, E/DM(/308/0'27, 
Rajkot dt015-2-81 2-11-87 

54, OA/62/88 Shri Shukhlal 
p 

Cleaner E/DR/308/'XS/42, 2-11-87 
Manu dt.16-281 

55. oA/63/8 Shri J.B.Singh Fireman'B' E/DAR/308/XJ/26, 2-11-8 
Rajkot. dt.15-2-81. 

56 OA/64/8: Shri Mohabatsingh 
Fireman 'B' E/DAR/308/XM/51. P. 
Rajkot- dt21281 8-12-87 

 OA/65/88 Shri Husain U. Fireman 'B' E/DAR/308/XH/13, 8-12-87 
Rajkot dt07-2-81. 

 OA/66/88 Shri Ambrose D. Shunter, E/DAR/308/XD/2,, 8-12-87 
Rajkot dt.31-1-81. 

 OA/E7/8 Shri Jasubha K. Fireman'C' E/flAR/308/XJ/59, 8-12-87 
Rajkot dt025-2-81. 

 0A/6:/S Shri Anvarkhafl M. Cleaner E/'DAR/308/XA/34, 
8-12-87 Rajkot dt.162-81 

 OA/69/88 Shri Naran Bhiuiji Driver 'C' E/DAR/308/XN/9. 8-12-8 

Rajkot dt.7'281. 

 OA/70/88 Shri Dalla Tika Driver 'A' E/DAR/3081XD/42, 8-12-87 
Special dt0 16-2-81. 
Rajkot 

 OA/71/88 Shri Madhavsinh 
Driver 'C' F/DAR/308/4/23 8-12-87 

J. 
Rajkot 14.2.1981 

 OA/72/88 Shri Naran Raja Fireman'B' 'DM/308/X/18. 8-12-87 
Rajkot Dt.14-2-81. 

65 OA/73/88 Shri Mohabatsirigh, 
Shunter E/DAR/308/XM/20. 2)t1212 

GO 
Rajkot- dt14o20810 24187 

66cr- OA/74/88  5hri Ibrahim V. Driver 'B' E/DAP/308/X1/3s 81287. 
Rajkot Dt031-1-81 



JUDGMENT 

OA/368/87 with MA/599/87 
with 

OA/369/87 With  1-,IV600/37 
with 

C)A/370/87 with NA/601/87 
with 

OA/416/87 with i"598/87 
with 

OA/31 to 74/88 
with 

OA,/556 to 564 & 
OJ569 to 577/87 21-6-1988 

lor ; ::on'ble Mr0  P.H. Trjvedj : Vice Chairman0  

The petitioners in Earoda, Gandhidham and Rajkot 

Livisions of the respondents services in railways having 

h&n agcr!eved by the orders rejecting their appeals or 

representation and confin-ning the orders of dismissal 

passed by the respective disciplinanz authorities, have 

approached the tribunal. The respondent railway adminis- 

trtion on the gund that the applicants d±d not reaort 

and wilfully absented themselves without authority 

and joined strike and indulged in activity to jeopardise 

;nd dislocate essential service dismissed the petitioners 

in exercise of the powers under Rule 14(11) of Railway 

Seiants (Discipline and Appeal) Rules, herein after 

referred to as PDAR which are analogous to the provisions 

of Article 311(2) of the Constitution dispensing with the  

in.uiry for reasons stated in the said orders which also 

gave notice of the right of appeal against the orders. 

The details regarding such orders of dismissal against 

each aplicant is listed. The petitioners of Earoda 

division sought writ from High Court which directed them 

to file appeals against the irrugned orders. These apoeals 

were filed but were dismissed. They then filed apolications 

before this Tribunal which quashed the appellate order 

and directed the appellate authority 'ither to hold inluiry 

.....  2/_ 
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itself or order it to be held"by a competent authority. 

The petitioners from Gandhidi-iam division filed SA/628/81 

in the High Court which was transferred to this tribunal 

and registered as TA/200/87. The petitioners had already 

made representations which were pending with the appellate 

authority. This Tribunal while disposing of TA/200/87 

directeC the appellate authority to hold an inuij or 

order it to be held by a corretent authority to decide 

the representations. The petitioners of Rajkot Division 

filec SCA/686/81 which was transfeEred and registered as 

TA/94/86. The petitioners therein had alreac -  :iled 

apoeals which were pending with the appellate authority. 

This tribunal while disposing of TA/94/86 directed the 

appellate authority to hold an inquiry or order it to 

be held by competent authority and to dispose of appeals on 

merits. The appellate authority iniBaroda division set 

up a Board of Inquiry consisting of two ie ers which 

made the in:juiry and submitted its recort to th: appellate 

ruthority. The apel±ate authority of the otho two 

divisions namely Gandhidham and Rajkot appoinued an 

.nquiry officer who submitted a report atter his inquiry. 

The apoellate authority after considering the inouiry 

reoort passed orders rejecting the appeal and confirmed 

the dismissal ordered by the disciplinary auohoity. The 

petitioners in the three divisions have halianged these 

orders in their petitions before this tribunal. The 

grounds of challange and the respondents' contention 

relating thereto are almost identical in most respects 

and in fact are almost identically worded. Learned 

counsel Mr. :.J. Mhta and the petitioner Mr. Misquitta 

h-.ve  ably and vigourously presented their cases. It will 

be convenient to discuss the main contentions advanced 

by them and take up distinguishing facts and contentions 

relating to indivdual cases thereafter. 
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2. 	The appellate authority in the case of Baroda 

and Rajkot Divisions ordered the incjuiry to be held 

under Rule 9 of the RSDA Rules but the appellate 

authority in the case of Garxdhidham division has stated 

that Rule 9 is not applichle but incuiry was ordered 

keeping in view the provisions c: &iie 22 of the said 

rules. Following the judgment in Satyavir ingh's case 

"full and corrlete inquiry" is rccessary in an appeal to 

which the petitioners have a claim. it must, therefore, 

be observed that whichever provision is invoked, this 

reauirement has to be satisfied. In the case of Earoda 

arid. Rajkot divisions the respondents adrrdttedly have 

made an inquirv under Rule 9 arid in the case of Gndhidham 

division whether that nile has been in tes stated to 

govern the iniry or not, the iniuiry made in that 

division will also need to co.. dirm to this recLuirernerit 

of full and corm.lete inujrv. 

3. 	In all the three dlvi ci. no sea rate and 

distinct charge sheet Ptccorpanied by statement of allegations 

and list ot witnesses and documonts relied upon have been 

furnished to the petitioners. In the case of iejkot 

division the petitioners have been referred to the order 

by which the punishment of dismissal uias given. In the 

case of Earoda division also the order of dismissal 

constitutes notice of the contents of charges and statement 

of allegations. In the case Gandhidham division according 

to theport of the inquiry the charges were explained 

as detailed in it. That reDort states that the copies 

of the documents relied upon were given and a copy of 

the order dated 4-2-1981 also was furnished. It is, 
therefore, clear that no distinct charges and statement 

of allegations were furnished. The petitioners have 

relied upon AIR 1961 Calcutta 40 for contending that 

• • • • 4,/_ 



:: 4 :: 

referring to the order of dismissal does not constitute 

distinct charges furnished t€hem to which they have 

to reply and that it is no excuse to say that the delinquent 

employee can be presumed to know all about the charges, 

and that there is no duty cast uron tho petitioner to 

connect the charge sheet with an :rc''ious proceedings. 

The respondents have cited in their suuoort 1984(4) SLR 119 

and 1982(44) FLR 48 for their contention that a domestic 

tribunal is not bound by technical niles and procedure 

laid dot-n in the Evidence Act n,_` the party should have 

had the oportunity of adducing the evidence on which 

it has relied which can be given to the petitioner for 

testing it. In this case the order of dismissal itself 

states that the inquiry preceding prior to the punishment 

has been ispensed with tor reasons narrated in the order 

itself. The circumstances cas ing satisfaction to the 

authority regarding dispensing with the inquiry and 

constituting charges or steter'nt o allegations are 

stated therein. The inquiry under nile 9 is prescribed 

for being prior to the order o ::einishnene and ±or yielding 

the basis for deciding the guile and the punishment of 

the delinquent employee. At the aopellate stage following 

the decision in the Satyavir Sine's case an intuiry was 

ordered by this tribunal. It only requires to be a full 

anc complete inquiry and if in a division it has not been 

described as being under Rule 9 that by itself would 

not constitute any flaw. The important test is whether 

the délincluent employee had adequate notice of the charges 

and allegations which they were required to answer. On 

a penisal of the order of dismissal it can be said that 

this has been set out with adequacy. ThiLe, therefore, 

we hold that the requirement of distinct charges and 
erie neceriser 

statenent of allegations is desirableLreguirement, the 

. . . . . . 5/- 
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the course adopted by the respondent authorities does 

not constitute by itself to be a fatal flaw so far as 

the inciu±ry in question is concerned. 

4 	The respondent authorities, however, are 

resuire to set out a list of documents and witnesses 

on which they reXy and furnish a copy thereof to the 

uent eloyees. This has not been done and in 

fact some of the applicants have asked for specific 

dciwients among which are the copies of the entties 

recording of the calls and the reports of the call 

-s that they were not found at the residence but 

have not been furnished. Copies of the viilance 

report on which reliance was placed were asked for- but 

were not suplied because of their being confidental. 

in ct one applicant Mr. Misquitta has stated that he 

vori the file of the ex-employees but the Qther 

:ats were not made available as they were said tc 

be available at resective headuarbers ara bat those 

raoords were not available at the respective cenres 

The call boys and the witnesses were not produced in 

Rajkot and Earoda divisions for examination. Some 

petitioners called for dcurnents like call book, sick 

erio book and statement of call boys and witnesses of 

the record. Some of these documents were made available 

during the inqui, but copies thereof were not furnjshed 

The petitioners have relied upon AIR 1954 Bombay 351 for 

their contention that reasonable opportunity to defend 

themselves has, therefore, not been given. The respondents 

have relied upon 1987(3) SLR 494 for their contention 

that táilure of supDlying the documents demanded is 

not sufficient to vitiate the inquiry. This would 

depend upon the nature of documents and their relevance 
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for the purpose of charges and defence with the 

petitioners have to design. Heavy reliance has been 
eyidence of the 

placed on thecall boys and, t}refore,, the documents 

and the witnesses and the sickness registers are 

crucial for the inquiry in the present cases. We 
to 

have no doubt that failure to furnish copies andexamine 

the witnesses conidarably derogates from the reason-

abiness of opportunity to which the petitioners are 

entitled because it is the respondents who have relied 

upon such records and witnesses for their case. The 

respondents have to establish that the petitioners were 
were 

absent wilfully 	their home when called  and/ absconding0 

This had to be established with reference to the testimony 

of documents and witnesses who were to be available to 

be cross examined by the petitioners. If such doc*xnents 

are not furni e:::i witnesses are not examined, it 

is difficult to uno1d the contention of the respondentss 

that reasonable opportunity has been allowed. In the 

case of Han 	J/556/87, a call boy and a clerk were 

ecam.ined and their staterrents are on record. The 

statements of these witnesses were supplied to Han 

Ram. In the rejoinder filed by the applicant it is 

stated that the respondents had not informed nor made 

sincere and genuine atterrt to infon him that he had to 

go for duty and that no evidence worth its name was 

given to prove the allegations. It is also stated that 

the respondents knew about his whereabouts as at.itted 

in para 1(c) of the reply and yet no attempt was made 

to serve the call boys at the place where he could be 

found. The Board of inquiry has stated in its report 

in the case of Baroda division that there is no 

reason to doubt the statement of calls as names of call 

. . . . . . . 7/- 
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boys are available in all cases, also the names of 

witnesses in two cases and the statement is signed 

by the running supervisor and, therefore, the plea 

that the documents show that the calls were subsequently 

fabricated b no basis0  In the case of Baroda division 

the counter signature by ATFR has been made on 27-3-81 

and :. 	lsa that this might have been fabricated Is 

not ccc ted. only because it is made after some lapse 

of tisT. 	hn in:Iuiry rerort entirely relies upon the 

ic 	the statermnt was made out i-then the calls were 

t on t:-  report of the call boys and the witnesses 

JVI and counter signed by ATFR - ADI. There 

is no dbubt that this has Some evjdentjaT value but 

fairness demanded tat the witnesses and call boys 

should have been examined and made available for cross 

as also the counter signing officer when 

th er 	reliance was sought to be placed on these 

ntr±es, 

difficult to resist the conclusion that 

in 	r nod of strss 1-hendividua1s are ewployea 
07 

for service of comunicetion, strict proofsuch comrruni-

cation has tc be given with •reference to exarrnation 

of oh witnesses and cannot be substituted by reliance 

only on t:e documents when the claim regarding such 

cbmiuniction having been served has been challanged. 

Rcgarhing t joining of the petitioners in strike and 

inciting others to engage in unlawful activities 

jeoardisine the running of essential service, the 

resondent authorities in the inuiry have only relied 

uuon vigilance intelligence recorts. These reports 

were stated to be confidential and neither have they 

been produced nor have the agencies through which they 

0. . 0 0 0 8/.- 
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were collected been made available for examination 

of the delinquent employees nor have they been placed 

on record for perusal. It is not even clear in all 

cases whether the access to the vigilance intelligence 

reports was given to the inquiry officer or whether 

even appellate authority perused them at the time of 

disposal of the ap'als .pr repesentatiofls. Clearly 

the respondent authorities, therefore, have not only 

substantially but solely relied upon these reports 

for coming to the ccnclusiofl that the petitioners have 

been guilty Of the cjrave charges of inciting others to 

join unlawful strike and 5eopardiSiflg the running of 

essential Service. 

6. 	Petitioners have explained their absence from 

duty by the plea of sickness and have stated that they 

were under treatment by a non-railway doctor. The 

respondents have stated that b: a massage dated 28-1-81 

which is as follows: 
a 

"Private doctor's certificate in resDect 

of staff reporting sick should not be accepted 

with immediate effect until further orders. 

Notify this to all staff S 

they had informed that private doctor's certificate will 

not be accepted with iinrnediate effect. Rules for the 

grant of leave on medical certificate provide for a 

restricted scopefor railway servants being attended by 

non-railway doctors. The orders of dismissal are 

passed in the very early part of the first week of 

February, 1981. It has to be noted that the message 

does not superse& the rules in terms regarding g rant 

of medical leave on non-railway doctor's medical 

certificate. The petitioners' absence from their homes 

is sought to be explained by their plea that they were 

going for normal sundrywOrk and by ttself hoes not - 

00 . . . 9/- 
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eStablish that the certificates are fraddulently 

produced or that the plea of sickness was advanced 

falsely. Stricter proof for establishing this is 

r ces sa ry. 

The petitioners have stte6 that a large 

nurrber of strikers or absentees have been reinstated, 

many of them on court's orders and quite a num1r of 

them on the orders of the respondent authorities. 

They have urged AIR 1984 Sc 629 in their favour. The 

respondents have on the other hand statee that there 

is application of mind in distinguishing the case of the 

petitioners from others and the fact that individual 

merits in respect of the absence and grounds of family 

circurnstaires were keptin mind shows that the petitioners 

have not been discriminated against unfairly. They 

have urged 1980(4) FLR 144 and 1981(5) FJR 204 in their 

favour. In our orders dated 6th ?arch, 1987 in 

OA/34 to 43/87 we had referred to our impression that 

no logical basis for distinguishing the cases of those 

who were leniently dealt with from those of the 

petitioners was discernable. The respondents' general 

plea that this is not so is not adequate. From the 

natur* of the inquiry conducted and from the orders 

rejecting the peal, we do not find how these cases 

have been distinguished. 

The petitioners have urged that the punishment 

of dismissal is grossly excessive and dis-proportionate 

and have urged AIR U80 SC 1896, 1960 Sc 219 and 

AIR 1959 ,SC 259 in their support. Normally the sttibunals 

do not interefere with the orders çegarding quantum of 

punishment because the inquiry officers, the disciplinary 
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authority and the appellate authority have an opportunity 

to assess evidence in indiv*dual cases and are in a 

better position to decide this question. However, in 

these cass we find that the punishment of dismissal 

has been given for only abse.ncé from duty. The charges 

of absconding or wilfull'y remaining absent or inciting 

others for jeopardising or paralysing the essential 

srvice have been stated but the evidence for such 

charges has not been brought on record or tested' by 

cross examination. Accordingly such charges cannot be 

held to have been properly proved. For this rson 

the punishment of dismissal has to be considered in 

respect only of the charge of absence from duty. 

Regarding the applicants who have pleaded sickness for 

the reason for such absence'and have resorted to the 

certificate of non-railway doctor under the bond fide 

belief that this was not dis-allowed, the cLr•a •.f 
unauthori sed 

sence is even weaker. We, therefore, cannot but 

conclude that the punishment of dismissal which would 

be grossly dispportionate even if the charge of wilful 
m9stof 

absence were established which is not the case inLthese 

petitions. 

9. 	Some of the applicants have pleaded that by 

virtue of their being drivers of a certain category 

they should not be called for duty as drivers of cate-

gories which would be liable to such CallS  in the first 

instance would be available. They have also pleaded 

that the nature of satisfaction under Itile i$(ii) is 

different from the nature of satisfaction under Article 

311(2), The respondents on the other hand have pleaded 

that the nature of sarisfaction for dispensing with 

the inquiry under both Rule 14 (ii) and Article 311 (2) 



is subjective and judicial bodies should not go into 

the adequacy of circumstances for which the inquiry 

was dispensed with. It has k1bo been etated that 

the reasons for dispensing with the inquiry have not 

been re3u6ed in writing and have not been oorunicated 

tote petitioners. We have not thought it fit to go 

into all these pleas. After the judgment in Tulsi Mm 

Patel and Satyav:r Singb's cases it is now establisheë 

law that even in appeal or revision an inquiry should 

be held ar.f in these cases such an inquiry has been 

ordered anC7  has been held. Secondly the law now 

establishecLtht while the corretent authority needs 

to address ts.: to the circumstances which justify 

the conclusion that the inquiry preceding the order of 

punishment can be dispensed with, such, satisfaction has 

to be only of the corrpetent authority and the reasons of 

which have 	b recorded in writing ieed not be comrTuni- 

cated. In this 	e, however, the reasons are not only 

recorded in writing but have been incorporated in the 

order of punishrent and, therefbre, this requirement 

has been fulfilled. Thirdly it is also established law 

that such orders are subject to judicial review and 

the fact that appeal against them has been provided 

under the liles shows as stated in Tulsi Ram PateL'st  
case that the delinquent eirployees so punished are not 

entirely without remedy in these cases. 7his remedy has 

been resorted to and, therefore, it is dot relevant to 
No into the pleas made by the petitioners and respondents 

in this Arygetdi 	 . 

10 	In the case of Rajkot division the appellate 

authority while agreeing' with the findings of the inquiry 

officer and confirming the penalty impoaed appeYs to 

have had some reservations regarding the svidence amounting 

...... .1. 2/- 
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to full and satisfactory proof. He has used the 

following votds. 

It is becoming evident that the ex-employee 

secured medical certificate from private doctor 

who appear to be liberal in such matters to 

the utter disregard of the damage caused to 

the running of essential services. I find that 

the main body of the charge against the ex-employee 

stands proved. Therefore, in accordance with 

the pers conferred under Rule 14(1) of the 

Railway Servants (Discipline and Aappeal) Rules, 

1968 that the delinquent employee is dismissed 

from service with imediate effect, 

Mr. l4isquitta has urged that in Western Railway 

the nature of diajocation was far less because of the scale 

o absence was much lesser than in the other divisions 

and, therefore, the apprehension that the essential 

services were likelyto be paralysed was grossly exaggerated. 
. 	 0 

These pleas need not concern us because it is not ex-poSt 

facto apprehension being found exag9aItad but the satis-

faction of the competent authority regarding the threat 

of dislocation at the time when the order was passed, 

which is important. Mr. i4isquitta has also urged that 

the authority which punished him should have been higher 

than the appointing authority but was 	lower. 

The learned advocate Mr. N.J. Mehta and the 

petitioner Mr. Misquitta have pleaded thajthe order of 

punishment has been 'iven by an authority which is lower 

than their appointing authority, when Article 311 (i) 

requires that such authority should not be subordiaate 

to the appointing authority. They have not established 

0 

. . . .. .1 3/- 
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this with reference to the pay scales of the appointing 

authority of the post of which the petitioners Were at 

the time holding and the reports of the inquiry does 

not show that this plea was raised before the iricuiry 

officer or the appellate authority. 

13. 	In Gandhidham division the inquiry report shows 

that the witnesses have been examined and the call 	
I 

book register in which the calls were noted have been. 

sought to be proved with reference to the signature of 

the call boys and witnesses and such call boys and 

witnesses have also been examined. So far as the abseice 

of the petitioners alleged is concernea, this has been 

sought to be proved from the testirrny of 	clerk who 

has deposed with reference to the mster rolls about 

the absence. So far as the respondent authorities' 

atterrt to inform the petitioners is corcerned, this is 

sought to be proved from the documents c 	call 

register and mill boys and witnesses in cases in which 

they accorran!ed them. In rr.ny cases the call boys 

have stated that they do not remember whether the 

petitioners were found at home or not and in many cases 

their signatures have not been proved in documents like 

call registers. There are, however, a few cases in 

which a call boys have testified that they have served 

the calls and found that the petitioners Were not available 

at their residence and their family .members had been 

informed and in some cases they have also admitted their 

signatures in the call registers. The inquiry reports 

show that without making any d.istinction between such 

cases and other cases in which the call-boys have not 

supported the contention by specifically averring that 

they had served the calls and found the petitioners 

14/- 
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absent or by proving their signatures in the call 

registers, the inquiry officer had concluded that the 

petitioners were guilty of remaining unauthorisedly 

absent on the basis of such calls having been served 

and tL&r being found abscnt. Wc, therefore, find that 

in such cases in which the call boys have testified that 
or their signature is proved 

they had served the callsL Lere is valid #istinction 

required to be made and there is justification for 

holding that the petitioners wilfully absented themselves 

in spite of being served with calls. These cases are z 

 OA/561/87 	- Shri Nadan Nohan 

 OA/557/87 	- Shri Suraj Ba]. Sirigh 

 OA/562/87 	- Shri Gu lab Rai 

4, OA/569/87 	- £hri Natu T. 

 QA/572/87 	- Shri Govind Ram C. 

 OA/574/E37 	- Shri been Daval 

7, C/560/67 	- hri R.. Ti:ari 

8.1 OA/577/87 	- hri Ganga, Ram M. 

9, /556/87 	- Shri Hari Ram M. 

14. 	In the case of Rajkot division the inquiry 

officers have examined witnesses and produced relevant 

registers which have been shown or cross examined by 

the petitioners. They have distinguisrieCt some cases 

in which they have specifically concluded that the chatge 

of the petitioners being found absent has not been proved 

on, the basis of the documentary evidence. In this 

division no witnesi. has been examined and no atterrpt 

has been made to confront the petitioners with the oral 

testimony of the call boys or wi'bnesses with reference 

to the entries in the call register. In this division 

the inquiry report is, therefore, based on mere absence 

and the conclusion of guilt has been d rawn on the 
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the assurption of general knowledge of strike and that 

it was illeqal and that there was a ban on private 
one 

doctor's certificate. In some cases notably Linhthich 

titioner was adnittedly in hospital as an 

:tient, it has been held that because he did 

not inform the railway doctor, he had no valid excuse. 

1.ri Baroda division no ':itnecses have bean 

exar.ined and. the entire reliance has been p].ce( on 

c:11 ao-s resister. Hoevo:, i: neither 

Baroda division any attempt has bean rtiade to prove ta 

entries at least regarding the signatures of the call 

bays and the witnesses if any accoan\ing them.. 

is. 	It is noticed Ilso in the in::'uiry in Baroda 

jkot division that the delinquent officer has 

ban straight away Examined b: th iniuiry ot±icer and 

rn' 	esaio:.s are of the nature of cross exan±r: 

Th: 	aper se:ence of the case of the disciplinary 

autrit±es eir first placed ad thereafter the 

dlinquent officer asked to give explanation with 

reference thereto and to put up his defence has not 

been scrupolously followed. As has been held in some 

cases viz 1963(7) FLR 106 and 1963(7) FLR 269, this 

detracts from the reasonabiness of opportunity. 

17. 	On the allegations of mala fide against lir. iai 

made by hr. Iasquitta in OA/368/87 and Mr. Rao in Q/416/87 

different orders were passed. 	The request of Mr. Rao 

for chaEge of Board was acceeded to with the following 

observations. 

uHe  has not given any convincing reason 

for change of board  of enquiry. )(owever, in 

order to remove his imaginery and wrongly placed 
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fears, the board of enquiry consisting of 

Shri. B.R. Pal, Sr. D.P.O. and Shri H.B. Singh, 

Sr. DE (TRO) Is replaced by another board of 

enquiry." 

In the case of Mr. Eis.juItta, however the re :o:t 

not allowed and it was observed as follows. 

HShri E.P. Pal, Sr. DPO has ai 	the 

written statement in QA No 0 34/87 to 

before the Contra]. A aLa strE tve 	aol, A 

for Union of India as per Iai1oa - :od's lcttcr 

£4o.E(G) 82 IL-2 dt. 21-2-.19S3 	 xvii0  

Except this, be has no coeca:o 	::aever 

with this case. The affivation was done as 

part of his duty in comliance of Board's 

letter cuoted ahove. Moreover, ha 1: act the 

parson who has to ta:e a dccii 4 r 	a aUcals 

or:farred by the e::-ernoioccs. 	 i.so 

no reason for him to be prejudiced aainst ther,% 

s such I find no reason to change r± Pal 

from the Board of Enquiry. Me should, therefore, 

continue as member of the Eoard of enquiry." 

ile we have no satisfacto; proof of any malla fide on 

the part of Mr. Pal, the reasons which prey fled upon 

the respondents to change the member on the request of 

:r. Ra6 can be said to thily apply to the roluest of 

Mr. Miscuitta also. It would have been entirely oroper 

and pndent on the part of the respondent authorities to 

have given the same order in the case of r. ilisquitta. 

The fact  that Mr. Pal had made affidavit in the written 

statement on behalf of the respondent authorities as 

part of his duty raised doubts in the mind of the petitioners 

that he was too closely identified with the stand of the 

10/ ...... 	/_ 



$ 17 $ 

respondent authorities taken in proceedings in courts and, 

therefore, they had reservations regarding !W. Pai bringing 

upon an open impartial and objective mind to the inquiry. 

is, 	In view of the foregoing discussion our conclusion 

is that in 9 cases mentioned in para 12 in Gandhidham 

division full and complete inquiry as was practicable has been 

held and reasonable opportunity has been given to the petitioners 

to answer the charges and the evidence has been properly 

tested and apieciated. Hever, the charges establird are 

only regarding wilful ab3ence from duty and not instigation 

or joining in the strike or paralysing or jeopardising essential 

service. In this context the extreme punishment of dismissal 

from service cannot be regarded as just or proportionate. 

2ny penalty other than removal or dismissal from service would 

meet the es of justice. These cases are remitted to the 

appellate authority to determine the penalty in each case. We 

direct that this be done within three months from the date of 

is order. 

19. 	In the case of all other petitioners in Gandhidham 

and all petitioners in Rajkot and Baroda division we do not 

find that the inquiry is full or complete or provides 

reasonable opportunity to the petitioners and no evidence 

justifying the conclusion' has been found and the appellate 

authority has mechanically endorsed the recoiriuendat ions of 

the inquiry officer. For these reasons the impugned orders of 

the disciplinary authority and the appellate authority are 

quashed and set aside. The petitioners are directed to be 

reinstated from the date of the order of dismissal by the 

disciplinary authority in these cases barring the nine cases 

stated above in Gandhidham division. Their perl.od'of absence 

wi].l not constitute a break in their service. They will be 

....18/- 
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entitled to back wages on the petitioners satisfying the 

respondents that they have not accepted any employment or 

have not been paid their wages or any portion thereof0 

In the circumstances of thtscaseswe award cost 

of R3.300/- for each case barring the 9 cases referrEd to. 

We do not consider it necessary to award any interest. We 

direct that these orders be implemented witiri six morths. 

Subject to the above observations and directions 

we find merit in the petitione to the extent stated0 I/598 to 

601/87 tand disposed of with the above orders. 

Sal- 
(P.H.TRIVEDI) 
VICE CLIRN? 

S d/- 

(P.M. JOSHI) 
JULIOIAL IEMBER 


