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LocSthreman
Thidham

D/Shunter
Loco Foreman
Gandhidham

Di=sel Asstte
Loco Foreman

Sh.Ganga Ram M.

Gandhidham
Sho.Chhelshanker Be Cleaner,
Rajkot.
Sshri K. Mathi fireman'B*
Rajkot
Shri Mohbatsingh Cleaner,
Ke Rajkot
shri Magan Jo. Fireman'3'
Rajkot
Shri €@himanlal D. Diesel Asste.
Rajkot
cleanes,
Sshri Narottam M. Sagpiexny
Rajkot
Shri Noor Mohad Shuntor,
‘ Rajkot
Shri Ranj itSingh Cleaner
D. Rajkot

Driver GreoCe

shri Gahdalal To
Rajkot

SLgna§ion &

Order No.
and date

of Bismissal

ConoEo/308/5

Dt.21/1/1981.

Cone«E/308/5/
166
Dt.13/2/1981
Con.E/308/5/
156.
Dt.6/2/1981.

COnoE/308/5
161.
Dt./9/2/1981,

Con.E/308/5
75.
Dte25/2/1981.

Con. E/308/5/
163
Dt.9/2/1981.

~on.E./308/5/

1
91914/2/1991.

Con.E/308/5
1650
Dt.13/2/1981,

Con.E/308/5/

164
Dt,11/2/1981.

E/DaR/308/
XCc/41,DRM
dtel16=-2-81e
E/DAR/308/
/7,

dto 31"1"81 ®
E/DAR/308/
XM/33,
dte16-2-81
E/DAR/308/
XM/52,
dte.21=2=81o
E/DIR/308/
XC/54,
dte.24-2-81.
E/DAR/308

N /2ex39
ol s 91
Dtol602e81.
E/DAR/308/
x(?xtﬁ 10,

d 07-2-81
E/DAR /308
x£/32,

dtol4 “81.

§é§€5{308/

dt.14-2-81

29/9/1987

29/9/1987

29/9/1987

29/9/1987

29/9/1987

29/9/1987

29/9/1987

29/9/1987

29/9/1987
9/12/'87
6/11/87
6/11/'87

9/12/87

8/12/87

IBHEBRER
8/12/87

26/10/87

26/1C/87

6/11/87




Sr o-I‘IO .

34,

350

22

37
~3o
39.

40.

41.
“Qe

43.

=4e

45.
46.

47.

480

49,

500

51,

=3-
Name of the Petitioner. egiggation gﬁgggr & Date of
of Service. date of apgellate
dismissal Ghgere
Ordere
2 3 4 5
OA/40/88  Shri Bachoo Nanji  Diesel “Asstte E/DAR/BOB/ 6=11=-87
Rajkot XB/48,
.dt.19-2-81
OA/41/88  Shri Popat Bhimji Driver Gr.C  E/DAR/308/XP/
Rajkot. 49, 2-11-87
dtel16-2-81.
OA/42/88  shri Mansingh
Okhaji Driver GroC  E/DAR/308/XM/ 26-10-g7
RajkOto 28'
dte31-1-81,
oa/43/88 sShri Bhagwanji Clener
Mohan Rajkote. E/DAR/308/XB/
37, 2=-11-87
dto 1602081
oa/44/88 shri Umedlal E. Cleaner E/DAR/308/XG/
Rajkoto 310 8-12"87
, Dt.16-2-81
OA/45/88 Shri Gunnwant Rai  Clener E/DAR/308/XG/
- Rajkot 36,. 8=12-87
Dt.16/2/81
0A/46/88  Shri Yakoob Re Driver Gr.'C' E/DAR/308/XY
Rajkot 34, . 19-10-87
Dt.31-1-81.
O0A/47/88  shri shivlal Q. Fireman 'C* E/DAR/308/XS/  g_15_g7
Rajkot. 56,
dto20=2=81.
- SN 5, 8-12-87
; 10-2-81¢
OA/49/68 Shri Mohamad Issa Cleaner E/DAR/soq&s/ ;
N Lo 26-10-87
dt.15-2-81.
©a/50/88 Shri Narendra De. Cleaner E/DAR/308/X1/
Rajkot 40,
dt.16-2-81, 9-12-87
OA/51/88 shri Ibrahim ~
Zaverbhai Driver 'B! E/DAR/308/XE/ -
Rajkoto 24, 8-12-87
dtel5=-2-81.
0A/52/88  sShri Vinaychand
Adityaram Diesel Asstt. E/DAR/308/XV/ 8-12-87
, Rajkot 25,
OA/53/88  Shri Osman M. Driver ‘C' g Y A
Rajkot dto19{2-8{¥o/ 8-12-87
OA/54/88  Shri Hussein Driver ‘'C* E/DAR/308/XH/29 2-11-87
Noormohmad Rajkot dt. 15-2-81.
oa/55/88  ShriRukhad Savji Driver 'B° E/DAR/308/XR/12 6-11-87
Rajkot dte 7-2-81.
OA/56/88  shri Peter Rago
erego Rago Fireman 'B‘ E/DAR/308/XP/ 8-12-87
Rajkot d8.31 o _
OA/57/88 Shri Krishnalal K. Céegirt DAR/308}§K/35,
ajko dt.16-2-81. 8-12-87
0a/58/88  Shri Ahmad S. Driver 'C' E/DAR/308/XA/
Rajkot. 2-11-87
dto14-2—81
OA/59/88 Shri Mahendra Jeram
Fireman ‘B‘ E/DAR/308/XM/t1 2-11-87

Raj kote.

t N\

dt.7-2-81.
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54.

55

56.

57.

58.
59.

60.
6le

62

63¢

64.

65.

666

Name of the petitioner.

0A/60/88

0A/61/88

02/62/88

0a/63/88

oA/64/88

0a/65/88

0A/66/88

0a/67/88

OA/68/88
0A/69/88
0a/70/88

oa/71/88

oa/72/88

oa/73/88

oa/74/88

Shri
Manu

shri

Shri
Pe

Shri

Shri

Shri
Shri
Shri
Shri
Shri
Je

shri

Shri
Go

§hri

-4_

D
o2siggation

of seryice.

LeNeShrama

i P.Me.Pandya

Shukhlal

JeBe Singh

Mohabatsingh

Husain U.

Ambrose De

Jasubha K.

Anvarkhan M.

Naran Bhimji

Dalla Uka

Madhavsinh

Naran Raja

Mohabatsingh

Ibrahim V.

Driver
Rajkot

Shunter,
Rajkot

Cleaner

Réaq kot

Fireman'B!*
Raj kote

Firéman gt
Rajkoto

Fireman 'B'

Rajkot

Shunter,
Rajkot

Fireman'C'
Rajkot

Cleaner
Rajkot
Driver 'C!
Rajkot
Driver ‘A‘
Special
Rajkot
Driver 'C!
Rajkot

Fireman'B*
Rajkot

Shunter
Rajkot-

Driver
Rajkot

IBO

Order number &
date of
dismissal

Order. 4

E/DAR/308/XL/1,
dto 31-1-810

E/DAR/308/Xfy 22
dt.18-2-81, ’

E/DAR/308/XS/42,
dte16-2-81o

E/DAr/308/XJ/26,
dt.15-2-81.

E/DAR/308/XM/51,
dt.21-2-81

E/DAR/308/XH/13,
dto7"2"810
E/DAR/308/XD/2,
dt.31-1-81.

E/BAR/308/XJ/59,
dte25=2=81.

E/DAR/308/XA/34,
dt.16-2-81

E/DAR/308/XN/9
dto 7-2“810

E/DAR/308#XD/42,
dtc 16"2“810

F/DAR/308/X/23
14.2.1981

B/DAR/308/X1/18,

Dto 14"'2"810

E/DAR/308/XM/ZO )

dtol4.2.810

E/DAR/308/X1/3,
Dto31-1-81c

Date of
appellate

. orders.

2=-11-87

2=11=

8-12-87
8-12-87

8=12-87

8~12-87

8-12-87
8=12-2"

8-12-87

8-12-87

8-12-87

Byt 2wl
2=-11=-87

8=-12-87.




JUDGMENT : (@
i

OA/368/87 with MA/599/87

with
OA/369/87 Wwith MA/600/87
. with )
0A/370/87 with MA/601/87

with ) =
OA/416/87 with MA/598/87

EAWith

/31 to 74/88
with

0A/556 to 564 &

0A/569 to 577/87 21-6-1908

Per 3 Hon'ble Mr, P.H, Trivedi 3 Vice Chairman,

~

*x Xk %k

The petitioners in Baroda, Gandhidham and Rajkot
Divisions of the respondents services in railways having
been aggrieved by the orders rejecting their appeals or
representation and confirmigg the orders of dismissal
passecC by the respective disciplinary authorities, have
approached the tribunal. The respondent railway adminis-

tration on the ground that the applicants ¢id nct report

S

@)

uty anc wi¥fully absented themsely

Fh
)

s without authority

(U

nd joined strike and indulgedé in activity to jeopardise
and dislocate essential service dismissed the petitioners
in exercise of the powers under Rule 14(ii’) of Railway
Servants (Discipline and Appeal) Rules, herein after
referred to as RSDAR which are analogous to the provisions
of Article 311(2) of the Constitution dispensing\with the
inquiry for reasons stated in the said orders which also
gave notice of the right of appeal against the orders,

The details regarding such orders of dismissal against

each applicant is listed. The petitioners of Baroda
Givision sought writ from High Court which directed them
to file appeals agzinst the impugned orders, These appeals
were filed but were dismissed, They then filed applications.
before this Tribunal which quashed the appellate order

and directed the appellate authority'éither to hold inquiry

‘00002/—
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itself or order it to he held"by a competent authority, 2
The petitioners from Gandhidham division filed SCA/628/81
in the High Court which was transferred to this tribunal
and registered as TA/200/87. The petitioners had already
made representations which were pending with the appellate
authority., This Tribunal while disposing of TA/200/87
directec the zpoe_late authority to hold an incuiry or
order it to be held by a competent authority to decide

the representations, The petitioners of Rajkot Division
fileé SCA/68¢/8l1 which was transfeered and registered as
TA/94/86., The petitioners therein had already filed
appeals which were pending with the appellate authority.
This tribunal while disposing of TA/94/86 directed the
appellate authority to hold an inquiry or order it to

be held by competent authority and to dispose of appeals on
merits. The appellate authority in_Baroda division set

up a Board of Induiry consisting of two Merbers which

made the injuiry and submitted its report toc the appellate

9

cuthority. The appeliate authority of the other two

divisions nanely Gancdhidham and Rajkot appointed an

0

dncuiry officer who submittec¢ a report atter his induiry,

The appellate eauthority after consicdering the induiry

c

report passec orders rejecting the appeal and confirmed -
the disnissal orderec¢ by the cisciplinary authord ty. The
petitioners in the three divisions have bBhallanged these
orders in their petitions before this tribunal, The
grounds of challange and the respondents' contention

relating thereto are almost identical in most respects

ct

re almost identically worded, ILearned

]
-
0
”
o
H
o]
0
ot
[0)]
M

counsel Mr, N.J. lehta and the petitioner Mr, Misquitta

o)}

heve akly and vigourously presented their cases, It will
be convenient to discuss the main contentions advanced
by them ancd take up distinguishing fzcts and contentions

relating to incivddual cases thereafter,

2
ecece I/ ™




&

2s The appellate authority in the case of Baroda

e
.
w
.
o

and Rajkot Divisions ordered the inquiry to be held

under Rule 9 of the RSDA Rules but the appellate

authority in the case of Gandhidham division has stated
thgt Raule 9 is not applicable but inguiry was ordered I
keeping in view the provisions of Rule 22 of the said
rules, Follbwing'the judgment in Satyavir Singh's case
"full and complete inguiry" is necessary in an appeal to
which the petitioners have a claim. It must, therefore,
be observed that whichever provision is invoked, this
refuirement hac to be satisfied, In the case of Earoda
ancd Rajkot divisions the respondénts admittecly have

mzde an inquiry under Rule 9 and in the case of Gandhicdham
civisicn whether that rule has been in terms stated to
govern the incuiry or not, the intduiry made in that
Civision will also neec¢ to coafirm to this requirement

of| full and comulete indquiry,

3 In all th= three divisions no separate andé

distinct chearge sheet &ccompznied by statement of allegations

]

(U}

nd list ot witnesses and documents relied upon have been
fumished to the petitioners. In the case of Rajkot
division the petitioners have been referred to the order
by which the punishment of dismissal was given. In the
CasSe of Barode division also the order of dismissal
constitutes notice of the contents of charges and statement
of allegations. In the case Gandhicdham division éccording
to thfﬁeport of the ingquiry the charges were explained

as detailed in it., That report states that the copies

of the documents relied upon were given and a copy of

the ordef datec 4-2-1981 also was furnished, It is,
therefore, clear that no distinct charges and statement

of allegations were furnishecd. The petitioners have

reliec¢ upon AIR 1961 Calcutta 40 for contending that

oc..¢4/—
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referring to the order of dismissal does not constitute
distinct charges furnishec tSEhem to which they have

to reply and that it is no excuse to say that the delinquent
employee can be presumed to know all about the charges.

and that there is no duty cast upon the petitioner to
connect the charge sheet with any previous proceedings.

The respondents have cited in their support 1984(4) SLR 119

o~ f T D

)02 (44) FLR 48 for their contention that a domestic

1s)

and 1
tribunal is not bound by technical rules and procedure

laic¢ down in the Evidence Act and the party should have

had the opnortunity of adducing the evidence on which
it has relied which can be given to the petitioner for
testinz it., In this case the order of dismissal itself

states that the induiry preceding prior to the punishment
has beﬁjgispensed with for reasons narrated in the orcder

itself, The circumstances causing satisfaction to the

arding dispensing with the inquiry and

statement of allegations are

)
%)
o)
H

stated therein., The inqui;y under Rule 9 is prescribed
for keing prior to the order of punishmen; and for yielding
the basis for deciding the guil€ and the punishment of

the delinquent employee. At the appellate stage following
the cdecision in the Satyavir Sing's case an inquiry was
orcered by this tribunal., It only requires to be a full
anc complete inguiry anc¢ if in a division it has not been
describec¢ as being under Rule 9 that by itself would

not constitute any flaw. The important test is whether
the délinguent enployee had adequate notice of the charges
and allegations which they were required to answer, On

a perusal of the order of dismissal it can be said that
this has been set out  with adejuacy. Whike, therefore,

we holc that the requirement of distinct charges and

and necessary
statement of allegations is desirableliequirement, the

ooooooos/"'




tﬁe course adopted by the respondent authorities does
not constitute by itself to be a fatal flaw so far as
the inquiry in question is concemed,
41 The respondent authorities, howvever, are
required to set out a list of documents and witnesses
on which they rely and furnish a copy thereof to the
- delinQuent empléyees. This has not been done and in
fact some of the applicants have asked¢ for specific
documents among which are thé copies of the entties
of recording of the czlls and the reports of the call
boys that they were nct found at the residence but
these have not been furi.iched, Copies of the vidilance
report on which reliance was placed were asked for but
were not suppliec beczuse of their being confidential,
In et one applicant lr, Misquitta has stated that he
was given the file orf th= ex=-emplovees but thgwgther

\

docurments wers not made < :ilable as they were said to

be available at respective headguarters and %

pat those

¥

records were not available at the respective‘éentres
The call boys and the witnesses were not produced in
Rajkot and Baroda divisions for examination., Some
petitioners called for dcuments like call book, sick
memo book and statement of call boys and witnesses of
the record, Some of these documents were made available
during the inquiry but copies thereof were not furnished,
The petitioners have relied¢ upon AIR 1954 Bombay 351 for

their contention that reascnakle opportunity to defend

themselves has, therefore, not been given. The respondents

have relied upon 1987(3) SLR 494 for their contention
that fdilure of supplying the documents demanded is-
not sufficient to vitiate the inguiry. This would

depend upon the nature of documents ané theéir relevance

000006/"
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for the purpose of charges and defence with the

petitioners have to design, Heavy reliance has been
evidence of the ’

placed on the/call boys and, therefore, the documents

and the witnesses and the sickness registers are

crucial for the inquiry in the present cases. We

have no doubt that failure to furnish copies andzgxamine

the witnesses considerably derogates from the reason-

ablness of opportunity to which the petitioners are |

entitled beczuse it is the respondents who have relied

upon such recorcs and witnesses for théir case. The

respondents have to establish that the petitioners were

absent wilfully from their home when cajled andzﬁggéondingo

This had to be established with reference to the testimony

of documents and witnesses who were to be available to

be cross examinecd by the petitioners, If such doclments

are not furmishet znd witnesses are not examined, it

is difficult to urhold the contention of the respondentss

that reasonable opportunity has been allowec¢, In the

case of Hari Rem, OA/556/87, a call.boy and a clerk were

examinecd and their statements are on record, The»

statements of these witnesses were supplied to Hari

Ram, In the rejoinder filed by the applicant it is

stated that the responcdents had not informed nor made

sinCcere and genuine attempt to inform him that he had to

go for duty and that no evidence worth its name was

given to prove the allegations, It is also stated that

the respondents knew about his whereabouts as zdmitted

in para 1(c) of the reply and yet no attempt was made

to serve the call boys at the place where he could be

found. The Board of inquiry has stated in its report

in the case of Baroda division that there is no

reason to doubt the statement of calls as names of call

o-o.oo.?/"




bbys are available in all cases, also the names of
w#tnesses in two cases and the statement is signed

b§ the running supervisor and, therefore, the plea

tLat the documents show that the calls were subsequently
febricated has no basis, In tlc c:se of Baroda division
the counter signature by ATFR has been mgde on 27-3-81
and his plea that this might have been fabricatec ds

not accepted only because it is made after some lapse

of time., The induiry report entirely relies upon the
fact that the statement was made out when the cdlls were
sent out on the report of the call boys and the witnesses
are signed by JVI and counter signeé by ATFR = ADI, There
is no dbubt that this has some evidentiary value but
feirmess demanded that the witnesses and call boys

should have been examinec and made aveailable fcr cross

¥amination as also the counter signin

Q

officer when

the entire reliance was sought +o ke placed on these
entries,
5. It is difficult to resist the conclusion that

in a period of stress vhe/ﬁ ncdividuals are emploved
01"
for service of communication, strict proofz&uch cComminie

cation has tc be given with reference to examination
of the witnesses and cannot be substitutec by reliance

-

rding such

[N
3

only on the documents when the cla re

4]

(e}

cbrrmunicztion having been served has been challanged,
Regarcing tle joining of the petitioners in strike and
inciting others to engage in unlawful activities
jeopardising the running of essentisl service, the
resvondent authorities in the'in;ui:y have only relied
upon vigilance intelligence reports. These revorts
were stated to ke confidential ancd neither have they

been produced nor have the agencies through which they

0000008/-




were collected been made available for examinatidn
of the delinquent employees nor have they‘beeﬁ placed
on record for perusal. It is not even c;ear in all
cases whether the access to the vigildance intelligence
reports was given to the inquiry officer or whether
even appellate authority perused them at the time of
disposal of the appcals-or representationss Clearly
the respondent authorities, therefore, have not only
substantially but solely reliec upon/these reports
for coming to the ccnclusion that the petitioners have
been guilty Of the grave charges of inciting others to
join unlawful strile and $eopardising the running of
essential service,
6. Petitioners have explainec their absence from
duty by the plea of sickness and have stated that they
were under treatment by a non-railway doctor. <he
respondents have statec that by a message dated 28-1-81
wvhich is as follows:
"privete doctor's certificate in respect
of staff reporting sick should not be accepted
" with immediate.effect until further orders,

Notify this to all staff.”

they had informed that private doctor's certificate will

not be accepted with immeciate effect. Rules for the
grant of leave on mecdical certificate provide for a
restricted scope for railway servants being attended by
non-railway doctors. The orders of dismissal are
passed in the very early part of the first week of
February, 1981. It has to be noted that the message
does not supersedethe rules in terms regarding g rant

of medical leave on non-railway doctor's mecical
certificate. The petitioners' absence from their homes

is sought to be explained by their plea that they were

going for normal sun'drywork and by ftself does not

...0.9/.




establish that the certificates are fraddulently
produced or thaf the plea of sickness was advgnced
falsely. Stricter proof for establishing this is
necessary.

7. The petitioners ﬁave statac that a large

number of strikers or absentees have been reinstated,
many of them on court's orders =nd quite a number of
them on the orders of the respondept authorities,

They have urged AIR 1984 SC 629 in their favour, .'1"he
respondents have on the other hand statec¢ that there

is application of mind in distinguishing the caée of the
petitioners from others and the fact that individual
merits in respect of the absence and grounds of family
circumstances ®were kept. in mind shows that the petitioners
have not been discriminatec zgainst unfzirly, They

have urged 1980(4) FLR 144 and 1981(5%) FJR 204 in their
favour, 1In our orders dated 6th March, 1987 in

OA/34 to 43/87 we had referred to our impression that

no logicél basis for distinguishing the cases of those
who were 1eniently dealt with from those of the |
petitioners was discemable. The respondents' general
plea that this is not so is not adequate. From the
nature .of the inquiry conducted and from the orders
rejecting the gppeal, we do not find how these cases
have been distinguished,

8. The petitioners havé urged that the punishment
of dismissal is grossly excessive and dis-proportionate
and have urged AIR &980 SC 1896, 1960 SC 219 and

AIR 1959 SC 259 in their support, Normally the sttibunals
do not interefere with the orders gegarding quantum of
punishment because f.he inquiry officers, the disciplinary
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authority and the appellate authority have an opportunity
to assess evidence in individual cases and are in a
better position to décide this question, Howevéz; in
these cases we find that the punishment of dismissal .
has been given for only ébsencé from duty. The charges
of absconding or wilfull& remaining absent or inciting
others for Jeopérdising or paralysing the essential
service have been stated but the evidence for such
charges has not been brought on record or testec¢ by
cross examination. Accordingly such charges cannot be
he;d to have been properly provec, For this rccson
the punishment of dismissal has to be considered in
respect only of the charge of absence from duty.
Regarding the applicants who have pleaded sickness for
the reason for esuch absence-and have resorted to the
certificate of non-railway doctor uﬁder the pon& fide
belief that this was not dis-zllowed, 'the clzrge of
unauthorised
/zbsence is even weaker. We, therefore, cannot but
conclude that the punishment of dismissal which would
be grossly dispmoportionate even if the charge of wilful
absence were established which is not the case these
petitions, |
9. 8ome of the applicants have pleaded that by
vittue of their'being drivers of a cgrtain category
they should not be called for duty as drivers of cate--
gories which would be liable to such calls in the first
instance would be available. They have also pleaded
that the nature of satisfaction under Rule 1%(ii) is
different from the nature of satisfaction under Article
‘ 311(2). The respondents on the other hand have pleaded
that the nature of sarisfaction for dispensing with
the inquiry under both Rule 14(ii) and Article 311(2)

’ .;;oo;i]-/-
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is subjective and judicial bodies should mot go into

the adequa‘cy of circumstances for which the inquiry

was dispensed with, It has klao been stated that

the reasons for dispensing with the inquiry haée not
been re@u¢ed in writing and have not been commnicated

" tothe petitioners. We have not thought it £it to go
into all thesé pleas. After the judgment in Tulsi Ram
Pétel and Sztyavir Singh's cases it is now establisheé
law that even in appeal or revision an inquiry should

be held an¢ in these cases such an inquitf has been
ordered ané.has been held., Secondly the law now
establishec’éihat vhile the competent authority needs

to adcress itself to the circumstances which justify

the conclusion that the inquiry preceding the order of
-punishment can be dispensed with, ,such,satisfaction has

-. to be only of the competent authority and the reasons Of
vhich have tc be recorded in writing meed not be commni-
cated. 1In this case, however, the reasoﬁs -are not only
recorded in writing but have been incorporated in the
order of punishment and, therefére, fhis requirement

has been fulfilled. Thirdly it is also establ:l.shed~ law
that suchvordrers are subject to judicial review and

the fact that appeal against them has been pmvided'. |
under the Rules shows as stated in Tuisi>aam lhtei's{.
Ccase that the delinquent’ employees so punished are noﬁ
entirely without remedy in these cases. Zhis remedy has
been resorted to and, therefore, it is not relevant to °
@0 into the pleas made by the petitionefs and respondents
in this xregedd, &, '

10, In the case of Rajkot division the app.an.ate
authority while agreeing with the findings of the inquiry

officer and confirming the penalty imposed,’ appeaXs to

have had some reservations regarding the evidence amounting

.......12./-
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to full and satisfactory proof. He has used the i
N e - |
following wo!ﬂ's."

®It is becoming evident that the ex-employee
secured medical certificate from private doctor
who appear to be liberal in such matters to
the utter dilrégard of the damage caused to
the running of esseﬁtial services. Il find that
the maj_.n body of the charge agaiﬁst the ex=-employee
stands provec. Therefore, im accordance with
the powers conferred under Rule 14(ii) of the
Railway Servants (Piscipline and Aappeal) .Rules,
1968 that the delinguent employee ‘is dismissed
from service with immeciate effect,”
11, ﬁr. Misquitta has urgecd that in Westem Railwa.iy
the nature of disgocation was far less because of the sgale
of z-sence was much lesser thah in the other divisions
anc, therefore, the apprehension thet the essential
services were likely to be paralysed was grossly exaggerated.
These pleas need not concern us because ;.t is not ex-post
facto apprehension being found exag@ematedbut the satis-
faction of the competent authority regarding the threat
of dislocation at the time when the order was passed,
which is important, kur. ﬁisquitta has also urged that
the authority which punished him should have been higher
than the appointing a:thority but was ¥ExxxuXX¥ lowver,
12, ~ The learned advocate Mr. N.J. Mehta and the
petitioner Mr, Misquitta have pleaded thaﬁéhe o:rde:.:.of
punishment has been given by an authority. vhich is low.er
than their appointing authority, when Article 311 (1)
reZuires that éuc’:h authority should not‘be subordimate

to the appointing authority. They have not established

*

¢
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this with reference to the pay scales of the appointing
authority of tHe post of which the petitioners Wwere at
the time holding and the reports of the inquiry does
not show that this plea was raised before the incuiry
officer'or'the appellate authority.
13, In Gandhidham division the inquiry report shows
that the witnesses have been examined and the call "
book register in which the -calls were noted have been
sought to be proved with reference to the signature of
the call boys and witnesses and such cazll boys and
witnesses have also been examined. So far as the absence
of the petitioners alleged is concemed, this has been |
sought to be proved from the testlmony of .the clerk who
has deposed with reference to the unster rolls about
the absence, So far as the respondent authorities®

attempt to dnform the petitioners is concermned, this is

soucht to be proved from the documents ¢f .= cell
register and edll boys and witnesses in cases in which
they accompanied them. In many cases the call boys

have stzted that they do not remember whether the

petitioners were found at home or not and in many cases

their signatures have not been proved in documents like

call registers. There are, h?wever, a few cases ;n-;
which x call boys have testified that they have served

the calls and found that the petitioners were not available
&t their residence and their family .members had been |

informed and in some cases they have also admitted their

signatures in the call registers. The~inquiry reports
show that wlthout making any distinction between such
cases and other cases in which the call boys have‘hot
supported the contention by specifgcally averring that

they had served the calls and found the petitioners

‘ooooo‘olv-
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.absent or by proving their signatures in the call
registers, the inquiry officer had concluded that the
petitioners were quilty of remaining unauthorisedly
absent on the basis of such calls having been served
and their being found absent. Ve, therefore, find that
in such cases in which the call boys have testified that
or thelr signature is proved,
they had served the calls/ ti:ere is valid f@istinction
rejuired to be made and there is justificafion for

holding that the petitioners wilfully absented themselves

in spite of being served vith calls, These cases are $

1. oA/561/87 - Shri Madan lohan

-1 OA/557/87 = Shri Suraj Bal Singh

- ‘OA/562/87 - Shri Gulab Rai

4, OA/569/87 - 8hri Natu T,

S5e oa/572/87 - Shri Govind Ram C,

6. CcA/674/87 - Shri Deen Daval

e 04a/560/87 - Shri R.F. Tiwari

8. or/577/87 - Shri Ganga Ram M,

C. ok/556/87 - Shri Hari Ram M,

14, In the case of Rajkot division the inquiry

officers have éxamined witnesses and produced relevant
registers which have been shown or cross examined by

the petitioners. They have distinguished some cases

in which they have specifically concluded that the chatrge
of the petitioners being found absent has not been proved
on the basis of the documentary evidence, In this
division no witness. has been examined and no attempt

has been made to confront the petitioners with the oral
testimony of the call boys or witnesses with reference

to the entries-in the call register. In this division
the injquiry report is, therefore, base¢ on mere. absence

and the conclusion of guilt has been drawn on the

ooonools/’
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the assurmption of general knowledge of strike and that
it was illedgal and that there was a ban on private -
doctor's certificate. In some caSes notably an.:hhich
+Y,c v-titioner was admittecly in hospitel as an

irn<d - uztient, it has been helc theat , because he dic
not inforrxthe-r;ilway doctor, he had no‘valid_excuse.
1. In Barocda division no witnesses have beczn
excrinec znd the entire reliznce has bceen pl-cec¢ on

th.. cill boys re;ister., However, in neither Rz jiiot -

tr!

aroGz CGivision any attempt has kecn made to prove tih.e

eniries at least regarding the signatures of the csll

ox

ove anc the witnesses i1f any accompznving themn,.

1l@. It is noticec¢ &lso in the iniuiry in Baroda
sn” Fzjkot éivision thet the delinquent officer has

e n streicht eway examined by the intuiry otficer anc

<+
-

-nns are of the nature of cross examini __7o,

1.

reny e

n

Tic proper sefuence of the cese of the disciplinary

vthorities reincg first placed &and thereafter the

n

delinjuent officer asked to give explanation with
reference thereto and to put up his defence has nct
been scrupulously followed. As has been held in some
czses viz 1963(7) FLR 106 ancé 1963(7) FLR 269, this
detracts from the reasonablness of opportunity.
17, Cn the allegations of mals fide against hMr, Fai
maGe by lir. Misquitta in OA/368/87 ané Mr, Rao in OA/416/87
different oréers.were passed, The request of Mr. Rzo
for chamge of Board was acceeded to with the following
okrservations,
"He has not given any convincing reason
for change of board of enquiry. Mowever, in

orcer to remove his imaginery and wrongly plzced

000-0016/-
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fears, the board of enquiry consisting of
Shri B.R. Pai, Sr., D.P.0. and Shri H.B. Singh,
Sr. DEE(TRO) is replaced by another board of
enquiry."
In the case of lir. : itta, however the reguest was
not allowed and it was -observec¢ as follows,
iri Le.Ye Pai, Sre. DPO has affirmec the
written statement in OA No,34/87 to OR No.43/87

before the Czntral Administrative Tribunal, ALI

Hh

or Unicn of India as per Railway Board's letter

letter ~uoted akove., Moreover, he is not the
person vho has to tcliz a decision on the appeals
preferred Ly the er-emplcyees. There is elso

no reason for him to be prejudiced against them,

=

o}

&s such I f£find no reason to change Shri Pai

+

from the Zoard of Enguiry. He should, therefore,

continue as merber of the Board of enquiry."

While we have no satisfactorv proof of any mala fide on

the part of Mr. Pai, the reasons which prevailed upon
£
L

the respondents to change the member on the reduest o

Mr, Rad can be said t to the reduest of

O
}-J
i

v

(U]

j

3
’_.J

Mr, Misguitta also. It would have been entirely proper

and prudent on the part of the respondent authorities to
have given the same orcder in the case of !r, Misquitta,

The fact that Mr., Pai had made affidavit in the written
statement on behalf of the respondent authorities as

part of his duty raisec¢ doubts in the mind of the petitioners

that he was too closely identified with the stand of the

00-00017/-
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respondent authorities taken in proceedings in courts and,
therefore, they had reservations regarding Mr. Pai bringing
upon an open impartial and objective mind to the inquiry.

18. In view of the foregoing discussion our conclusion

is that in 9 cases mentioned in para 12 in Gandhidham

division full and complete inquiry as was practicable has been
helé and reasonable opportunity has been given to the petitioners
to answer the charges and the evidence has been properly

tested and appreciated, However, the charges establisned are
only regarding wilful absence from duty and not instigation

or joining in the strike or paralysimg or jeopardising essential
service, In this context the extreme punishment of dismissal
from service cannot be regarded as just or proportionate,

Aany penalty cther than removal or dismissal from service would
meet the ends of justice. These cases are remitted to the
appellate authority to determine the penalty in each Case,. we
direct that this be done within three months from the date of

+Yis lorder.

1S, In the case of all other petitioners in Gandhidham
and all petitioners in Rajkot and Baroda division we do not
£ind that the inquiry is full or complete or provides
reasonable opportunity to the petitioners and no evidence
justifying the conclusion has been found and the appellate
authority has mechanically endorsed the recommendations of
the inquiry officer, For these reasons the impugned orders of
the disciplinary authority and the appellate authority are
quashed and set aside. The petitioners are directed to be

reinstated from the date of the order of dismissal by the

disciplinary authority in these cases barring the nine cases

stated above in Gandhidham division., Their period-of absence

will not constitute a break in their service, They will be

IIlIIIIIIlIllllllllllllllIllI----------::____________:::::EE{-
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entitled to back wages on the petitioners satisfying the
respondents that they have not accepted any employment or

have not been paic¢ thelr wages or any portion thereof.

20, In the circumstances of th@s@caseswe award cost
of Rs,200/- for each case barring the 9 cases referred to.
We do not consider it necessary to award any interest. We

direct that these orders be implemented within six monthse.

21, Subject to the above observations and directions
we f£ind merit in the petitione to the extent stated. /598 to

601/87 Stand disposed of with the above orders.
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